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CHAPTER  57 
CONTRIBUTION 

§  1260.     Compensation  for  care  of  parent. 

If  you  find  from  the  evidence  that  the  plaintiff  voluntarily 
kept  and  cared  for  her  mother,  Mrs.  W.,  with  expectation  of 
receiving-  compensation  in  the  way  of  property  from  Mrs.  W.,  or 
out  of  her  estate  and  without  any  intention  of  claiming  and 
receiving  any  compensation  or  contribution  from  the  defend- 
ant, Mrs.  S-,  then  you  will  find  a  verdict  in  defendant's  favor 
of  "No  cause  of  action";  or,  in  other  words,  if  you  find  from 
the  evidence  that  the  plaintiff  furnished  the  care  and  maintenance 
in  expectation  of  receiving  from  her  mother,  or  her  estate,  the 
40  acres  of  land  mentioned  in  the  evidence  and  without  any 
expectation  of  having  Mrs.  S.  pay  any  part  of  the  support,  then 
your  verdict  will  be  for  the  defendant. ' 

<  Pechtl  v.  Schmid,  172  Minn  362, 
215  NW  518, 
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§  1265.    Meaning  of  contributory  negligence, 

Alabama. 

The  court  instructs  the  jury  that  contributory  negligence 
is  defined  as  such  an  act  or  omission  on  the  part  of  plaintiff's 
intestate,  amounting  to  a  want  of  ordinary  care,  concurring 
or  cooperating  with  the  negligent  act  of  defendant,  as  a  proxi- 
mate cause  or  occasion  of  the  injury  complained  of.  * 


1  Reiter-Conley  Mfg.  Co.  v.  Ham- 
lin,  144  Ala  192,  40  S  280;  see  also 
Hartman  v.  Joline,  112  NYS  1057; 


Fritz  v.  Western  Union  Tel.  Co.,  25 
Utah  263,  71  P  209. 
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Arkansas. 

The  court  instructs  the  jury  that  the  plaintiffs'  right  or 
grounds  to  a  recovery  in  this  action  is  no  greater  than  that  of 
said  T.  T.  had  he  lived.  In  this  case  you  are  instructed  that  what 
is  known  in  law  as  "contributory  negligence"  on  the  part  of 
said  T.  T.  when  the  injury  was  sustained  is  a  bar  to  this  action 
if  he  was  guilty  of  contributory  negligence.  The  court  tells  you 
that  "contributory  negligence"  is  such  negligence  on  the  part  of 
the  injured  person  whether  it  be  acts  of  omission  or  commission, 
as  helped  to  produce  the  injury  complained  of.  If  you  find  from 
a  preponderance  of  all  the  evidence  that  said  T.  T.  was  guilty 
of  any  negligence  as  defined  in  this  instruction  that  helped  to 
bring  about  or  produced  the  injury  which  resulted  in  his  death, 
then  your  verdict  should  be  for  the  defendant.2 

California. 

(1)  Contributory  negligence  is  such  an  act  or  omission  on 
the  part  of  plaintiff  amounting  to  a  want  of  ordinary  care  as, 
concurring  or  cooperating  with  the  negligence  of  defendant, 
was  the  proximate  cause  of  the  injury  complained  of.    If  the 
plaintiff  was  herself  negligent  and  her  negligence  proximately 
contributed  to  her  injuries,  then  she  cannot  recover.3 

(2)  Any  negligence  on  the  part  of  a  plaintiff  which  con- 
tributes even  in  a  slight  degree  to  an  accident,  is  contributory 
negligence  which  will  bar  a  recovery.4 

Indiana. 

The  court  instructs  the  jury  that  contributory  negligence 
is  such  negligence  on  the  part  of  plaintiff  as  helped  to  produce 
the  injuries  complained  of,  and  if  the  jury  find,  from  a  pre- 
ponderance of  all  the  evidence  in  this  case,  that  plaintiff  was 
guilty  of  any  negligence  that  helped  to  bring  about  or  produce 
the  injuries  complained  of,  then,  and  in  that  case,  the  plaintiff 
cannot  recover  in  this  action.5 

Iowa. 

By  contributory  negligence  is  meant  such  negligence  or  want 
of  reasonable  care  on  the  part  of  the  party  injured  as  was  a 
cooperating  cause  and  directly  instrumental  in  causing  or  bring- 
ing about  the  damages  in  question  upon  her,  and  may  consist  in 
her  voluntarily  exposing  herself  to  danger,  or,  in  failing  to  avoid 
danger  when  the  danger  was  known  to  her,  or,  when  by  the 
exercise  of  reasonable  care  and  prudence  on  her  part  she  would 

2  Thompson  v.  Southern  Lbr,  Co.,  4  Markham  v.  Hancock  Oil  Co.,  2 
104  Ark  196,  148  SW  537.  CalApp2d  392,  37  P2d  1087. 

3  Caster  v.   Hinkley,   85    CalApp  5  Baltimore  &  0,  S.  W.  Ry,  Co.  v. 
55,  258  P  988.  Young-,  153  Ind  163,  54  NE  791. 
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have  discovered  the  danger  in  time  to  have  avoided  it;  and  it 
follows  from  this  that  although  the  defendant  may  have  been 
guilty  of  negligence  at  the  time,  yet,  if  the  plaintiff  through 
her  own  negligence  contributed  to  her  damage,  plaintiff  can- 
not recover.6 

Michigan. 

Now,  contributory  negligence  is  the  negligence  of  the  plaintiff 
which  contributes  to  any  degree  to  the  injury  of  which  com- 
plaint is  made.7 

Montana. 

The  test  as  to  contributory  negligence  on  the  part  of  plaintiff 
in  such  a  case  as  this  is:  Did  he,  or  did  he  not,  in  the  circum- 
stances, act  as  would  an  ordinarily  prudent  man?8 

Nebraska. 

The  court  instructs  the  jury  that  by  contributory  negligence 
is  meant  negligence  on  the  part  of  plaintiff  directly  contributing 
to  the  cause  of  his  injury.9 

North  Carolina. 

I  further  instruct  you  that  the  law  recognizes  that  contribu- 
tory negligence  may  be  due  either  to  acts  of  omission  or  acts  of 
commission ;  in  other  words,  lack  of  diligence  or  want  of  due  care 
on  the  part  of  the  plaintiff  may  consist  of  doing  the  wrong 
thing  at  the  time  and  place  in  question,  or  may  consist  of  doing 
nothing  when  something  should  be  done.  The  test  is :  Did  the 
plaintiff  exercise  that  degree  of  care  which  the  ordinarily  pru- 
dent man  would  exercise  under  similar  circumstances,  and  was 
his  failure  to  do  so  the  proximate  cause  of  his  injury?  De- 
fendant P.  contends  that  plaintiff's  failure  to  exercise  proper 
care  was  the  cause  of  plaintiff's  injury  and  defendant  P.  contends 
that  is  was  an  act  of  omission  on  plaintiff's  part;  that  plaintiff 
failed  to  do  something  that  he  should  have  done;  that  by  his 
own  testimony  plaintiff  told  the  jury  the  defendant  P.  was 
operating  the  car  recklessly,  at  a  high  and  excessive  rate  of 
speed,  and  that  plaintiff  failed  to  have  the  defendant  P.  stop 
the  car  so  plaintiff  could  get  out,  and  that  by  this  act  of  omission 
plaintiff  was  negligent  and  that  you  should  so  find.  Plaintiff  con- 
tends that  he  remonstrated  as  best  he  could  and  that  he  was 
not  the  owner  of  the  car  and  that  he  did  the  best  he  could.  If 
the  defendant  P.  has  satisfied  you  by  the  greater  weight  of  the 
evidence  that  K.  was  negligent,  and  that  his  negligence  was  the 

6  Rogers    v,    Lagomareino-Grupe  8  Pulton  v.  Chouteau  County  Far- 
Co.,  215  la  1270,  248  NW  1.  mers'  Co.,  98  Mont  48,  37  P2d  1025. 

7  Gallagher  v.  Monroe,  222  Mich  *  Albrecht  v.  Morris,  91  Neb  442, 
202,  192  NW  609.  136  NW  48* 
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proximate  cause  of  the  injury,  it  would  be  your  duty  to  answer 
the  second  issue  "Yes,"  but  if  you  do  not  so  find,  and  if  upon 
weighing  and  considering  all  the  evidence  you  find  it  equally 
balanced,  you  will  answer  it  "No.'MO 

North  Dakota. 

Now,  you  will  remember  that  the  defendants  contend  that 
B.  I.  himself  was  negligent  and  that  such  negligence  contributed 
to  the  cause  of  his  death,  and  that  such  negligence  was  the 
proximate  cause  of  the  injuries  from  which  he  died.  The  burden 
of  proving  contributory  negligence,  as  such  negligence  is  known, 
is  upon  the  defendants  to  establish  the  same  by  a  fair  preponder- 
ance of  the  evidence.  The  fact  or  facts  constituting  such  con- 
tributory negligence  must  be  established  by  a  fair  preponder- 
ance of  the  evidence,  and  that  the  negligence,  if  any,  of  said 
B.  I.  contributed  in  some  degree,  even  though  slight,  as  a 
proximate  cause  of  the  injury  causing  the  death  of  said  B.  I., 
that  is  to  say,  the  want  of  such  care  and  caution  as  an  ordinarily 
prudent  and  careful  person  would  have  exercised  under  the 
same  or  similar  circumstances,  which  either  of  itself  or  con- 
curring with  the  negligence  of  the  defendant,  P.  F.  M.,  if  any, 
proximately  caused  the  injury  from  which  B.  I.  died.11 

Oklahoma. 

You  are  instructed  that  contributory  negligence  is  negligence 
of  the  plaintiff  or  of  the  person  on  account  of  whose  injury  the 
action  is  brought,  amounting  to  a  want  of  ordinary  care,  and 
proximately  contributing  to  bringing  about  the  injury  com- 
plained of.  In  order  to  constitute  such  negligence  as  will  bar 
a  recovery  for  damages,  two  elements  must  concur :  First,  a  want 
of  ordinary  care  on  the  part  of  the  plaintiff,  second,  a  proximate 
causal  connection  between  this  want  of  ordinary  care  and  the 
injury  complained  of,12 

Oregon. 

To  constitute  contributory  negligence,  it  must  appear  not 
only  that  plaintiff  was  negligent,  but  also  that  plaintiff's  negli- 
gence directly  contributed,  jointly  with  that  of  defendant,  in 
causing  the  damage  sustained  by  plaintiff.13 

Texas, 

(1)  The  court  instructs  the  jury  that  contributory  negli- 
gence is  negligence  on  the  part  of  the  person  injured  which,  con- 

*  °  King  v«  Pope,  202  NC  554,  163  jury  the  effect  of  contributory  neg- 

SE  447.  ligence  on  the  part  of  the  plaintiff." 

* «  Ignatowitch  v.  McLaughlin,  66          ' 2  Haskell  v.   Kennedy,   151    Okl 

ND  132,  262  NW  352.  "This  para-  12,  1  P2d  729. 

graph    defines    contributory    negli-          * 3  Williams  v.  Bryson,  149  Or  413, 

gence,  but  does  not  explain  to  the  40  P2d  61. 
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curring  or  cooperating  with  some  negligence  of  the  defendants, 
causes  or  contributes  to  cause  or  produce  the  injury  com- 
plained of.14  u 

(2)  The  court  instructs  the  jury  that  by  the  term     con- 
tributory negligence"  as  used  in  this  charge,  as  applied  to  the 
deceased  V.  H.,  is  meant  such  act  or  omission  on  his  part  amount- 
ing to  a  want  of  ordinary  care  as  concurring  or  cooperating  with 
some  negligent  act  of  defendant  railroad  company,  or  its  ^em- 
ployees, is  the  proximate  cause  of  the  injuries  complained  of. 

Contributory  negligence  as  applied  to  the  minor  son  of  ^  plain- 
tiff means  the  failure  to  exercise  that  degree  of  care  for  his  own 
safety  as  would  be  used  by  a  boy  of  the  same  age,  capacity,  and 
experience  under  the  same  or  similar  circumstances,15 

(3)  Contributory  negligence  is  such  an  act  or  omission  on 
the  part  of  the  plaintiff,  or  one  claiming  to  be  injured,  amounting 
to  a  want  of  ordinary  and  proper  care  and  prudence  as,  con- 
curring or  cooperating  with  some  negligent  act  or  omission,  if 
any,  of  the  defendant,  is  a  proximate  cause  of  the  injury.16 

Utah,  .      . 

Contributory  negligence  is  a  matter  of  defense,  and  it  is 
not  necessary  for  the  plaintiff  either  to  plead  or  prove  the  nega- 
tive of  contributory  negligence. 

Contributory  negligence  is  the  want  of  ordinary  care  on  the 
part  of  the  party  injured  or  damaged;  that  is  to  say,  the  want 
of  such  care  as  an  ordinarily  prudent  person  would  have  exer- 
cised under  the  same  or  similar  circumstances,  which,  either 
by  itself  or  concurring  with  the  negligence  of  the  defendant,  if 
any,  was  the  proximate  cause  of  the  injury.17 

Washington. 

(1)  You  are  further  instructed  that  the  defendants  have  set 
up  the  defense  of  contributory  negligence,  and  it  will  devolve 
upon  them  to  prove  the  same,  if  they  are  to  prevail  thereunder, 
by  a  preponderance  of  the  evidence,  as  that  term  has  been  herein- 
before defined.  A  person  is  guilty  of  contributory  negligence 
when  he  does  something  which  an  ordinarily  careful  person 
would  not  do  under  the  circumstances  and  conditions  of  a  given 
case,  or  when  he  fails  to  take  such  precautions  for  his  own 
safety  as  an  ordinarily  prudent  person  would  take  under  the 
same  circumstances  and  conditions.  It  makes  no  difference 

1 4  Southwestern  Tel.  &  T.  Co.  v.  * 7  Approved  at  the  meeting  of  the 

Sanders  (TexCivApp),  138  SW  1181.  Supreme   Court  and  District  Court 

1 B  Galveston,  H.  &  S.  A.  R.  Co.  v.  Judges,  held  in  1951.  Kindly  submit* 

Henry  (TexCivApp),  252  SW  210.  ted  by  Judge  Doran  H.  Sutphen,  4th 

1 6  Stedman    Fruit    Co.    v.    Smith  Judicial  District,  Idaho. 
(TexCivApp),  28  SW2d  622. 
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in  this  connection  whether  you  find  the  defendants  were  guilty 
of  negligence  as  charged  in  the  complaint,  if  you  find  the  plaintiff 
was  also  guilty  of  negligence.  Therefore,  if  you  should  be  satis- 
fied by  a  preponderance  of  the  evidence  that  the  injury  to  the 
plaintiff,  J.  J.,  if  any,  was  caused  through  the  negligence  of  the 
defendant's  chauffeur,  as  set  forth  in  the  complaint,  but  that 
the  plaintiff,  J.  J.,  failed  to  use  such  care  as  a  sensible,  prudent 
person  would  have  used  under  like  circumstances,  and  that 
plaintiff  failed  to  take  such  precaution  for  his  own  safety  as  an 
ordinarily  prudent  person  would  have  taken  under  like  or  similar 
circumstances,  and  that  his  negligence  and  carelessness  in  fail- 
ing to  take  such  reasonable  precautions  for  his  own  safety  was 
the  proximate  cause  of,  and  that  he  himself  contributed  to,  such 
injury,  and  was  thus  guilty  of  contributory  negligence  on  his 
part,  notwithstanding  the  negligence  of  the  defendants,  if  any 
is  shown,  that  would  be  a  defense,  and  your  verdict  must  be 
for  the  defendants.18 

(2)  A  person  is  guilty  of  contributory  negligence  in  one  of 
two  ways :  The  first  is  where  he  does  something  which  an  ordi- 
narily prudent,  careful  person  would  not  do  under  the  same 
circumstances;  the  other  way  is  where  he  fails  to  take  such 
precaution  for  his  own  safety  as  an  ordinarily  prudent  person 
would  take  under  the  same  circumstances  and  conditions. ' 9 

Wisconsin. 

The  plaintiff  was  negligent  if,  in  respect  to  avoiding  danger 
to  himself  or  his  property,  he  did  such  an  act  or  omitted  such 
precaution  that  he,  under  the  circumstances,  ought  reasonably  to 
have  foreseen  that  damage  might  probably  result  from  his 
conduct.20 

§  1265A.    Distinguished  from  assumption  of  risk. 

(1)  We  have  a  legal  principle  commonly  referred  to  by  the 
term  "assumption  of  risk."  It  now  will  be  explained  to  you:  A 
person  is  said  to  assume  a  risk  when  he  freely,  voluntarily  and 
knowingly  manifests  his  assent  to  dangerous  conduct  or  to  the 
creation  or  maintenance  of  a  dangerous  condition,  and  volun- 
tarily exposes  himself  to  that  danger,  or  when  he  knows  that  a 
danger  exists  in  either  the  conduct  or  condition  of  another,  or 
in  the  condition,  use  or  operation  of  property,  and  voluntarily 
places  himself,  or  remains,  within  the  area  of  danger.  A  per- 

111  Johnson  v.  Bloedel,  102  Wash  20Macauley  v.  Chicago  &  N.  W. 

293,  172  P  1171.  R.    Co.,    Circuit    Court,    Marathon 

• »  Danielson  v.  Carstens  Packing  County,  Wisconsin. 
Co.,  121  Wash  645,  210  P  12. 
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son  who  thus  assumed  a  risk  is  not  entitled  to  recover  for 
damage  which  resulted  from  the  dangerous  condition  or  conduct 
to  which  he  thus  exposed  himself. 

Your  attention  is  called  to  a  distinction  between  contribu- 
tory negligence  and  assumption  of  risk.  As  said  elsewhere  in 
these  instructions,  an  essential  factor  in  contributory  negli- 
gence is  that  it  be  a  proximate  cause  of  the  injury  of  which  a 
person  thereafter  complains.  But  assumption  of  risk,  if  it  meets 
with  the  requirements  of  the  law  as  stated  to  you,  will  bar 
recovery  for  damage  although  it  plays  no  part  in  causing  the 
accident  except  merely  to  expose  the  person  to  the  danger. 

In  determining  whether  or  not  a  person  had  knowledge  of  a 
dangerous  situation  and  whether,  with  such  knowledge,  he  as- 
sented to  or  assumed  a  risk  so  as  to  bar  recovery  by  him  of 
damages  for  injury,  you  may  consider  his  age,  experience  and 
capacity  along  with  all  the  other  surrounding  circumstances  as 
shown  by  the  evidence.  When  we  are  concerned  with  a  question 
as  to  the  possible  knowledge  that  may  have  existed  in  the  mind 
of  another  person  at  a  certain  time,  we  must,  of  necessity,  look 
to  the  indirect  evidence,  unless  he  has  admitted  having  such 
knowledge,  and  we  may  draw  from  that  evidence  whatever 
inferences  our  judgment  directs  to  be  reasonable,21 

(2)  There  is  a  legal  principle  commonly  referred  to  by  the 
term  "assumption  of  risk/'  which  now  will  be  explained  to  you : 

One  is  said  to  assume  a  risk  when  she  freely,  voluntarily  and 
knowingly  manifests  her  assent  to  dangerous  conduct  or  to  the 
question  of  maintenance  of  a  dangerous  condition,  and  volun- 
tarily exposes  herself  to  that  danger,  or  when  she  knows  that 
a  danger  exists  in  either  the  conduct  or  condition  of  another,  or 
in  the  condition,  use  or  operation  of  property,  and  voluntarily 
places  herself  or  remains  within  the  area  of  danger. 

It  should  be  noted  that  to  bar  recovery  assumption  of  risk 
must  be  voluntary.  To  be  voluntary  these  two  factors  must  be 
present:  First,  the  person  in  question  must  have  actual  knowl- 
edge of  the  danger.  Second,  she  must  have  freedom  of  choice. 
This  freedom  of  choice  must  come  from  circumstances  that  pro- 
vide her  a  reasonable  opportunity,  without  violating  any  legal  or 
moral  duty,  to  safely  refuse  to  expose  herself  to  the  danger  in 
question. 

But  assumption  of  risk,  if  it  meets  with  the  requirements  of 
the  law  as  stated  to  you,  will  bar  recovery  for  damage  although 
it  plays  no  part  in  causing  the  accident  except  merely  to  expose 
the  person  to  the  danger. 

21  Kite  v.  Coastal  Oil  Co.,  162  Cal 
App2d  336,  328  P2d  45. 
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In  determining  whether  a  person  assented  to  or  assumed  a 
risk  so  as  to  bar  recovery  by  her  of  damages  for  injury,  you  may 
consider  her  age,  experience  and  capacity,  along  with  all  the 
other  surrounding  circumstances  as  shown  by  the  evidence.22 

§  1266.    Contributory  negligence  as  defense. 

Alabama. 

(1)  I  charge  you,  gentlemen  of  the  jury,  if  you  are  reason- 
ably satisfied  from  all  the  evidence  in  this  case  that  the  plaintiff 
failed  to  use  due  care  on  the  occasion  complained  of,  and  her 
failure  to  use  such  due  care  proximately  resulted  in  her  alleged 
injuries  and  damages  on  said  occasion,  then  I  charge  you  that 
you  cannot  find  a  verdict  for  the  plaintiff  in  this  case.23 

(2)  I  charge  you,  gentlemen  of  the  jury,  that  if  you  believe 
from  the  evidence  in  this  case  that  the  plaintiff's  injuries  were 
proximately  caused  by  her  own  negligence  or  that  her  own 
negligence  contributed  to  her  injuries,  then  you  must  find  for 
the  defendant,  24 

Arkansas, 

If  the  collision  that  occurred  was  due  solely  or  partly  to  the 
fault  of  the  plaintiff,  the  verdict  should  be  for  the  defendant.28 

California. 

(1)  If  you  find  from  the  evidence  that  the  plaintiff,  A.  D.  L. 
T.,  was  guilty  of  contributory  negligence,  and  that  such  con- 
tributory negligence  was  a  concurring  and  proximate  cause  of 
the  accident,  it  does  not  matter  how  negligent  the  defendant 
may  have  been,  for  under  such  circumstances  your  verdict  must 
be  against  the  plaintiff,  A.  D,  L.  T.,  and  in  favor  of  the 
defendant.26 

(2)  Contributory  negligence  of  the  plaintiff,  if  proved,  is  a 
complete  defense  to  this  action.  It  is  the  law  of  this  state  that 
if  the  plaintiff  was  guilty  of  the  slightest  amount  of  negligence 
proximately  contributing  to  said  accident  and  his  resulting  in- 
juries, if  any,  he  cannot  recover,  regardless  of  how  guilty 
of  negligence  the  defendants  also  may  have  been.27 

Connecticut. 

Whenever  there  is  concurrent  negligence  of  the  parties  of 
such  a  character  that  the  negligence  of  each  is  to  be  regarded 
as  a  proximate  cause  of  the  resulting  injury,  there  can  be  no 

**  Ching  v.  Dy  Foon,  143  CalApp  2B  Roark  Transp.  v.  Sneed,  188 

2d  129,  299  P2d  668.  Ark  928,  68  SW2d  996. 

**  Brown  v,  Woolverton,  219  Ala  2G  De  La  Torre  v.  Johnson,  203 

112,  121  S  404,  64  ALR  640.  Gal  874,  264  P  485. 

a*  Kelly  v.  Hanwick,  228  Ala  336,  27  Flury  v.  Beeskau,  139  CalApp 

168  S  269.  398,  33  P2d  1033. 
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recovery.  It  is  only  when  the  negligence  of  the  plaintiff  is  not 
to  be  regarded  as  a  proximate  cause  that  he  is  permitted  to 
recover,  and  that  is  upon  the  ground  that  there  is  not  on  his 
part  negligence  contributing  in  any  true  sense  to  produce  the 
resulting  injury.28 

District  of  Columbia. 

The  court  instructs  the  jury  that  even  if  you  find  from 
the  evidence,  that  the  defendant's  driver  was,  at  the  time  and 
place  in  question,  guilty  of  the  negligence  charged  in  plaintiff's 
declaration,  yet,  if  you  further  find  from  the  evidence  and  under 
the  instructions  of  the  court  that  the  plaintiff,  B.  M.  M.,  was  also 
negligent,  and  that  her  negligence,  if  any,  caused  or  proximately 
contributed  to  cause  the  accident,  then  the  plaintiffs  cannot 
recover  in  this  case.  And  the  court  further  instructs  you  that 
under  such  circumstances  you  are  not  warranted  in  comparing 
the  negligence,  if  any,  of  the  plaintiff,  B.  M.  M.,  and  the  defend- 
ant's driver  to  determine  which  was  guilty  of  the  greater  degree 
of  negligence,  but  if  you  find  from  the  evidence  and  under  the 
instructions  of  the  court  that  the  plaintiff,  B.  M.  M.,  was  guilty 
of  any  want  of  ordinary  care  which  caused  or  proximately  con- 
tributed to  cause  the  accident  in  question,  then  you  shall  find 
the  defendant  not  guilty.29 

Indiana. 

(1)  The  court  instructs  the  jury  that  contributory  negli- 
gence is  a  defense,  and  if  it  is  shown  by  the  evidence  to  exist, 
the  plaintiff  cannot  recover.30 

(2)  If  the  plaintiff  is  shown  by  a  preponderance  of  the 
evidence  to  have  been  guilty  of  contributory  negligence  con- 
tributing to  injury  claimed  by  the  plaintiff  in  this  cause,  then  I 
instruct  you  that  plaintiff  cannot  recover  in  this  action,  and 
your  verdict  should  be  for  the  defendant  on  that  issue.3 ' 

Kentucky. 

(1)  The  court  instructs  the  jury  that  if  you  find  from  the 
evidence  that,  in  receiving  his  injuries  which  produced  his  death, 
the  decedent  was  himself  negligent,  and  that  his  negligence  con- 
tributed to  his  injury  and  death  to  such  an  extent  that  but  for 
it  he  would  not  have  been  injured,  your  verdict  should  be  for 
the  defendant.32 

28  Sullivan  v.  Krivitsky,  100  Conn  3  •  Steele  v.  Bloomington,  S3  Ind 
508,  123  A  847.  App  78,  147  NE  718. 

29  American    Ice    Co.    v.    Moore-  32  McMurtry's  Adrnx*  v.  Kentucky 
head,  66  F2d  792.  Utilities  Co.,  194  Ky  294,  239  SW 

3°Sellersburg    v.    Ford,    39    Ind     62. 
App  94,  79  NE  220. 
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(2)  Even  though  you  may  believe  from  the  evidence  that 
the  defendants  were  guilty  of  negligence,  under  the  first  instruc- 
tion, yet,  if  you  further  believe  from  the  evidence  that  the 
plaintiff  was  also  guilty  of  negligence,  and  that  his  negligence, 
if  any,  so  contributed  to  his  injury  that  in  the  absence  of  it  the 
injury  would  not  have  occurred,  you  should  find  for  the  de- 
fendants.33 

Maryland. 

(1)  If  you  believe  that  the  plaintiff  contributed  to  his  own 
injury  by  any  failure  to  exercise  that  degree  of  care  and  caution 
for  his  own  safety  which  prudent  persons  ordinarily  exercise 
under  similar  circumstances,  then  your  verdict  should  be  for  the 
defendant.34 

(2)  The  court  instructs  the  jury  that  if  the  jury  find  that 
the  plaintiff  was  injured  in  consequence  of  the  plaintiff's  failure 
to  act  on  the  occasion  of  the  accident  as  a  person  of  ordinary 
care  and  prudence  would  have  acted  under  the  circumstances, 
and  that  such  failure  to  use  ordinary  care  and  prudence  directly 
contributed  to  the  accident,  the  verdict  must  be  for  the  de- 
fendant, the  A.  0.  Co.38 

Mississippi. 

The  court  instructs  the  jury  for  the  plaintiffs  that  in  all 
actions  brought  for  injuries  where  such  injuries  have  resulted  in 
death,  the  fact  that  the  person  injured  may  have  been  guilty 
of  contributory  negligence  shall  not  bar  a  recovery.36 

New  Jersey. 

If  the  plaintiff  herself  was  guilty  of  any  negligence  which 
contributed  in  the  slightest  degree  to  the  happening  of  the 
accident  she  cannot  recover.37 

New  York. 

The  court  instructs  the  jury  that  if  the  plaintiff  was  guilty 
of  any  negligence,  no  matter  how  slight,  which  contributed  to 
the  accident,  the  verdict  must  be  for  the  defendants.38 

Ohio, 

(1)  The  court  instructs  the  jury  that  if  you  find  that  the 
company  was  negligent,  that  the  negligence  was  the  proximate 

*»  Fullenwider   v.    Brawner,    224         3CGulf  <&  Ship  Island  R.  Co.  v. 

Ky  274,  6  SW2d  264,  Simmons,  150  Miss  506,  117  S  345. 
«  Gordon  v.  Chait,  158  Md  202,         37  Fair  v.  Floyd,  75  F2d  920. 

148  A  232.  38  Rydell  v.  Greenhut  &  Co.,  140 
"Cumberland   &  Westernport  AppDiv  926,  125  NTS  838;  see  also 

Transit  Co.  v-  Metz,  158   Md  424,      Stokes   v.   Barber    Asphalt   Paving 

149  A  565,  Co.,  207  NY  252,  100  NE  597. 
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cause,  but  if  you  find  also  that  the  plaintiff,  by  his  own  negli- 
gence, contributed  to  the  injuries  he  received,  then  you  should 
find  in  favor  of  this  defendant  company ;  or  if  you  find  that  it 
was  an  accident  in  the  purest  sense  of  the  word  and  nobody  was 
to  blame  for  the  injuries  which  this  man  received,  then  you 
should  find  in  favor  of  the  defendant.39 

(2)  I  charge  you,  ladies  and  gentlemen  of  the  jury,  that 
if  you  find  from  the  evidence  that  the  plaintiff's  own  negligence 
directly  caused  or  contributed  in  the  slightest  degree  to  cause 
the  injuries  complained  of,  then  your  verdict  must  be  for  the 
defendant.40 

South  Carolina. 

(1)  The  court  instructs  the  jury  that,  under  the  common- 
law  liability,  even  if  the  defendant  company  failed  to  observe 
due  care,  yet  if  the  plaintiff  himself  contributed  to  the  injury, 
as  a  proximate  cause  of  the  injury,  then  the  plaintiff  cannot 
recover.    Although  the  defendant  company  is  negligent  itself, 
if  the  plaintiff  contributed  to  the  injury  by  his  own  negligence, 
as  the  proximate  cause,  then  he  cannot  recover.4 ' 

(2)  The  defendant  says  by  her  answer  here  that  she  denies 
she  was  negligent  or  reckless  and  denies  that  any  such  con- 
duct on  her  part  was  the  proximate  cause  of  any  injury  sustained 
by  this  plaintiff.   She  says  if  the  plaintiff  sustained  any  injury 
or  damage  to  his  person  it  was  due  to  his  own  negligence* 
Defendant  says  that  if  plaintiff  sustained  any  injury  it  was 
not  defendant's   fault,  it  was   not  defendant's   negligence   or 
recklessness  that  caused  it,  but  that  plaintiff's  own  negligence 
caused  it.    And,  further  than  that,  she  says  that  while  she 
denies  she  was  guilty  of  negligence  as  she  is  charged  here, 
yet  she  says,  even  if  she  was  guilty  of  negligence  as  charged 
against  her,  the  plaintiff  himself  was  guilty  of  negligence  and  if 
it  had  not  been  for  the  negligence  of  the  plaintiff  combining 
and  concurring  with  the  negligence  which  is  charged  against 
her,  and  contributing  to  the  injury  complained  of  as  the  proxi- 
mate cause  of  that  injury,  the  injury  would  not  have  happened. 
That  is  what  she  means  by  the  plea  of  contributory  negligence* 
She  says:  "While  I  deny  that  I  was  negligent,  yet  if  I  was 
negligent,  you  the  plaintiff,  were  negligent  also,  and  if  it  had 
not  been  that  your  negligence  combined  and  concurred  with 
the  negligence  you  charge  against  me  and  contributed  to  the 
injury  as  a  proximate  cause  of  the  injury,  the  injury  would  not 

3»Behm  v.   Cincinnati,   D.   &   T.         *«  Cole  v.  Blue  Ridge  Ry,  Co.,  76 
Trac.  Co.,  86  OhSt  209,  99  NE  383.         SC  156,  55  SE  126, 

40  Bartson  v,  Craig,  121  OhSt  371, 
169  NE  291. 
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have  happened/'  Contributory  negligence  is  an  affirmative 
defense.  The  measure  of  proof  required  to  establish  the  primary 
negligence  of  the  defendant  is  the  measure  of  proof  required  to 
establish  contributory  negligence  of  the  plaintiff.42 

Texas. 

If  you  believe  from  the  evidence  that  at  the  time  of  the 
accident  the  plaintiff  was  in  a  state  of  intoxication,  and  that 
such  state  of  intoxication,  if  any,  placed  him  in  such  a  condition 
that  he  was  unable  and  failed  to  exercise  the  care  and  caution 
that  a  reasonably  prudent  person  would  have  exercised  to  have 
avoided  injury  to  himself  under  similar  circumstances,  and  that 
by  reason  of  such  condition,  if  any,  he  was  injured,  then  in  such 
event  you  will  find  for  defendant.43 

Virginia. 

The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  a  proximate  cause  of  the  accident  was  the  negli- 
gence of  the  driver  of  the  automobile  they  shall  find  for  the 
defendant,  unless  they  further  believe  from  the  evidence  that 
the  defendant  was  itself  guilty  of  the  negligence  complained 
of  in  the  notice  of  motion,  and  that  such  negligence  proximately 
contributed  to  the  accident.44 

Washington. 

(1)  If  you  find  from  the  evidence  that  has  been  introduced 
that  both  the  plaintiff  and  the  defendant  were  guilty  of  negli- 
gence, that  is,  did  not  use  the  degree  of  care  which  an  ordinarily 
prudent  person  would  use  under  the  circumstances  and  conditions 
in  which  they  were  situated,  then  and  in  that  event  your  verdict 
should  be  for  the  defendant.  A  good  guide  to  determine  whether 
the  plaintiff  was  guilty  of  negligence  contributing  to  the  injury 
is:   Would  there  have  been  no  accident  and  no  injury  to  the 
plaintiff  but  for  the  negligence  of  the  plaintiff?    And,  finally, 
did  plaintiff,  under  all  the  circumstances  of  the  case,  exercise 
that  degree  of  care  which  an  ordinarily  prudent  man  would 
have  used  under  the  same  circumstances?  If  you  find  that  the 
plaintiff  did  not  use  such  degree  of  care,  then  he  cannot  recover 
in  this  action.4* 

(2)  You  are  instructed  that  every  person  is  charged  with 
the  duty  to  exercise  reasonable  care  for  his  own  protection 
and  this  rule  applies  as  well  to  one  riding  in  an  automobile 
driven  by  another*  So  it  is  the  duty  of  one  riding  with  another, 

4*  Parker  v.  Simmons,  163  SO  42,  44  Virginian  R.  Co.  v.  Farr,  147 

161  SE  169.  Va  217,  136  SE  668. 

43  El  Paso  Elec,  R.  Co.  Y.  Ryan,  4B  Anderson  v.  Kinnear,  80  Wash 

58  TexCivApp  85,  114  SW  906.  688,  141  P  1151. 
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if  such  one  knows,  or  in  the  exercise  of  reasonable  care  should 
know,  of  an  approaching  danger  and  at  such  time  as  that  one 
could  reasonably  warn  the  driver  of  such  approaching  danger, 
to  warn  the  driver  thereof.  However,  if  the  situation  arises 
so  unexpectedly  that  the  discovery  of  the  danger  and  the  accident 
itself  were  necessarily  almost  instantaneous  and  simultaneous, 
then  the  one  riding  with  another  cannot  be  charged  with  the 
duty  of  warning  against  such  danger.  If,  therefore,  you  find 
by  a  fair  preponderance  of  the  evidence  that  the  plaintiff  was 
negligent  in  that  she  failed  to  do  that  which  an  ordinarily  careful 
and  prudent  person  would  have  done  to  protect  herself  under 
the  circumstances  as  you  find  them  to  have  existed,  and  that 
such  negligence  on  her  part  was  the  proximate  cause  of  her 
injuries,  if  any,  then  the  plaintiff  is  not  entitled  to  recover  in 
this  action.46 

§  1267.    Wilful,  wantcm,  or  reckless  conduct  of  defendant — 

Gross  negligence  of  defendant. 
Connecticut. 

Contributory  negligence  is  not  a  defense  to  a  cause  of  action 
for  wanton  misconduct.  Should  you  find  that  the  plaintiff  has 
established  his  cause  of  action  based  upon  wanton  misconduct 
of  the  defendant,  then  you  need  not  consider  at  all  any  claims 
of  contributory  negligence  on  the  part  of  the  plaintiff.47 

Illinois. 

You  are  further  instructed  that  if  you  believe  from  a  pre- 
ponderance of  the  evidence  that  the  defendant  was  guilty  of 
wilful  and  wanton  conduct  in  the  management  and  operation 
of  said  automobile,  as  alleged  in  said  count,  then  contributory 
negligence  on  the  part  of  the  plaintiff,  even  if  you  should  find 
from  the  evidence  that  she  was  guilty  of  contributory  negligence, 
is  not  a  defense  to  this  action,  and  does  not  bar  the  plaintiffs 
right  to  recover  in  this  case,48 

Ohio. 

Plaintiff's  petition  alleges  that  defendant  is  guilty  of  ordinary 
negligence  and  is  also  guilty  of  wanton  misconduct*  If  you 
find  the  alleged  acts  or  omissions  of  the  defendant  are  estab- 
lished by  the  evidence  and  that  they  were  wanton  under  the 
law  as  given  by  the  court,  then  you  must  not  entertain  defend- 
ant's plea  of  contributory  negligence,  as  it  is  not  available  to 
him  under  the  law  as  a  defense  to  wanton  misconduct  If  you 

46  Colvin  v.  Simonson,  170  Wash         47  Grant  v.  MacLeUand,  109  Conn 
341,  16  P2d  839.  517,  147  A  138. 

**  Seiffe  v.  Seiffe,  267  IIlApp  28. 
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find  defendant  is  guilty  of  wanton  misconduct,  you  may,  in 
addition  to  compensatory  damages,  award  punitive  damages 
in  such  sum  as  will  operate  as  a  punishment  to  the  wrong-doer. 
If  you  find  that  such  acts  and  omissions  were  not  wanton  as 
alleged,  then  you  will  consider  the  plea  of  contributory  negli- 
gence, and  if  from  the  greater  weight  of  the  evidence  you  find 
the  plaintiff  is  entitled  to  recover,  you  may  allow  him  such  sum 
as  damages  as  will  compensate  him  for  his  injuries,  and  no 
more.49 

§  1268.     Contributory  negligence  presupposes  negligence- 
California. 

(1)  The  court  instructs  the  jury  that  the  defendant's  claim 
of  contributory  negligence  on  the  part  of  plaintiff  or  some  of 
his  tenants  presupposes  the  existence  of  negligence  on  the  part 
of  defendant;  for,  if  there  was  no  negligence  on  the  part  of 
the  defendant,  there  could  be  no  contributory  negligence  on  the 
part  of  plaintiff,  or  any  of  the  said  tenants.50 

(2)  The  defendant's  claim  of  contributory  negligence  on 
the  part  of  the  deceased  child  presupposes  the  existence  of 
negligence  on  the  part  of  defendant.51 

§  1269.    Duty  to  exercise  ordinary  care  for  one's  own  safety. 

Alabama. 

The  court  charges  the  jury  that  the  plaintiff  in  this  case 
while  proceeding  along  the  aisle  or  passageway  of  defendant's 
store  for  the  purpose  of  paying  her  bill  was  under  the  duty  to 
exercise  ordinary  and  reasonable  care  to  observe  any  obstruc- 
tion in  said  aisle  and  to  observe  or  see  any  change  in  the  course 
of  said  aisle  or  passageway.82 

California. 

(1)  The  court  instructs  the  jury  that  it  was  the  duty  of 
the  plaintiff  to  have  a  reasonable  regard  for  and  pay  such 
reasonable  attention  as  a  reasonable  man  under  such  circum- 
stances should  pay  to  the  preservation  of  his  own  life  and  limb, 
and  if  the  jury  believe  from  the  evidence  that  he  did  not  on 
that  occasion  exercise  such  reasonable  and  ordinary  care  as 
the  average  reasonable  man  would  exercise  under  like  conditions, 

4*  Universal  Concrete  Pipe  Co.  v.  tion  is  sound  in  point  of  law  may 

Bassett,  130  OhSt  567,  5  00   214,  not  be  questioned." 

200  NE  843,  119  ALR  646  (adapted  *'  Wiezorek    v.    Ferris,    176    Cal 

from  opinion),  353,  167  P  234. 

110  Linforth  v.  San  Francisco  Gas  52  Reed  v.  L.  Hammel  Dry  Goods 

<&  Elec,  Co.,  156  Cal  58,  103  P  320,  Co.,  215  Ala  494,  111  S  237. 
19  AnnCas  1230,  "That  the  instruc- 
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he  cannot  recover  in  this  action  whatever  may  have  been  his 
injuries,  or  whatever  the  negligence  of  the  defendant,  unless 
the  negligence  of  the  defendant  was  gross,  wilful,  and  intentional 
and  exhibited  an  intentional  purpose  to  hurt  him.53 

(2)  All  persons  must  exercise  ordinary  care  when  their 
conduct  may  affect  any  other  person,  or  when  they  may  be 
affected  by  the  conduct  of  any  other  person.  It  is  as  much 
the  duty  of  a  person  to  exercise  ordinary  care  for  his  own  safety 
and  protection  as  it  is  his  duty  to  exercise  ordinary  care  with 
respect  to  the  safety  and  protection  of  others.  It  was  as  much 
the  duty  of  the  plaintiff  to  exercise  ordinary  care  for  his  own 
safety  and  protection  as  it  was  the  duty  of  defendants,  or  either 
of  them,  to  exercise  such  care  with  respect  to  the  plaintiff's 
safety  and  protection.84 

Georgia. 

Gentlemen,  no  person  can  recover  damages  unless  the  party 
against  whom  the  damages  are  claimed  is  guilty  of  negligence, 
even  in  cases  where  the  jury  may  believe  that  the  defendant 
might  be  guilty  of  negligence,  the  person  claiming  the  damages 
cannot  recover,  that  is,  the  plaintiff  in  this  case,  if  the  person 
injured,  who  is  the  plaintiff  in  this  case,  could  have,  by  the  ex- 
ercise of  ordinary  care,  avoided  the  consequences  of  the  defend- 
ant's negligence.  Therefore,  if  you  believe  from  the  evidence  in 
this  case  that  the  plaintiff  could,  by  the  exercise  of  ordinary  care 
and  diligence,  have  avoided  the  consequences  to  himself  which 
resulted  from  the  negligence  of  the  defendant,  if  you  believe  the 
defendant  was  negligent,  then  the  plaintiff  could  not  recover,** 

Illinois. 

(1)  The  court  instructs  the  jury  that  the  only  care  and 
caution  required  of  E.  G.  W.  was  such  conduct  and  care  and 
caution  for  his  own  safety  as  a  reasonably  prudent  and  cautious 
person  would  have  exercised  under  the  same  or  like  conditions 
or  circumstances,  which  surrounded  him  before  and  at  the  time 
pf  the  alleged  accident.  He  was  not  required  to  exercise  extraor- 
dinary care  or  diligence/6 

(2)  The  court  instructs  the  jury  that  the  law  places  upon 
all  persons  the  duty  of  exercising  reasonable  care  to  avoid  injury, 

53  Jansen  v.  Southern  Pacific  Co.,  take  into  consideration  the  doctrine 

5  CalApp  12,  89  P  616.  This  instruc-  of  "last  clear  chance/* 

tion  was,  on  the  facts  in  evidence,  84  Warnke  v.  Griffith  Co.,  133  Cal 

approved  over  the  objections  that  in  App  481,  24  P2d  688. 

attempting    to    state    the    rule    of  BBWomack  v.   Central    Ga,    Gas 

contributory  negligence  the  essential  Co.,  85  GaApp  799,  70  SE2d  898. 

element  of  "proximate"  contribution  **  Walsh  v,  Chicago  Rys.  Co.,  803 

was  omitted,  and  that  it  failed  to  111  339,  135  NB  709. 
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and  even  though  the  jury  should  believe,  from  the  evidence, 
that  the  defendant  was  negligent  and  the  plaintiff  was  injured 
thereby,  if  the  evidence  also  shows  that  the  injury  would  have 
been  avoided  by  the  exercise  of  ordinary  care  by  the  plaintiff, 
and  that  the  plaintiff  did  not  exercise  such  care,  you  should 
find  the  defendant  not  guilty.67 

(3)  The  court  instructs  the  jury  that  when  it  is  said  in 
these  instructions  that  the  plaintiff  was  required  to  exercise 
ordinary  care  for  his  own  safety,  it  is  meant  he  was  required 
to  exercise  that  degree  of  care  which  an  ordinarily  prudent 
person  situated  as  plaintiff  was  before  and  at  the  time  of  the 
accident,  would  have  exercised  for  his  or  her  own  safety.68 

Indiana. 

It  was  the  duty  of  the  plaintiff's  decedent  to  exercise  ordinary 
care  to  protect  himself  from  injury  at  the  time  and  place.  He 
was  chargeable  in  law  with  the  knowledge  of  such  danger  as 
he  might  know  and  appreciate  by  the  exercise  of  ordinary  care. 
The  exercise  of  ordinary  care  includes  the  use  of  one's  facul- 
ties or  powers  of  observation  in  order  to  learn  and  comprehend 
the  dangers  which  are  naturally  incident  to  the  situation  which 
may  be  discovered  in  the  exercise  of  such  care,  by  the  use  of 
one's  faculties. 

The  law  requires  that  a  person  shall  use  the  senses  with 
which  nature  has  endowed  him,  and  when  without  excuse  he 
fails  to  so  use  them  and  his  failure  proximately  causes  his 
injury  or  death  there  can  be  no  recovery*  He  is  not  excused 
when  he  fails  to  discover  danger  if  he  could  have  discovered 
it  by  the  use  of  ordinary  care,  and  he  made  no  attempt  to 
employ  the  faculties  nature  has  given  him;  or  if  he  did  employ 
them  he  did  so  heedlessly  and  without  due  regard  for  his  own 
safety  and  the  grevious  consequences  involved  on  such  neglect. 

*  *  * 

I  instruct  you  that  the  duty  imposed  upon  the  defendant 
did  not  require  him  to  use  every  possible  precaution  to  avoid 
injury  to  the  plaintiff;  nor  that  the  defendant  should  have 
employed  any  particular  means,  which  it  may  appear  after  the 
accident  would  have  avoided  it;  nor  was  the  defendant  required 
to  make  accidents  impossible.  The  defendant  was  required  to 
use  only  such  reasonable  precaution  to  prevent  the  accident  and 
consequent  injury  as  would  have  been  adopted  by  ordinarily 
prudent  persons  under  the  circumstances  as  they  appeared  prior 
to  the  accident.  Again,  the  question  for  you  to  determine  from 

«y  Cullen  v.  Higgins,  216  111  78,         5a  Pierson  v.  Lyon  &  Healy,  243 
74  NE  698,  W  370,  90  NE  693. 
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the  evidence  is  not  whether  the  accident  to  the  plaintiffs  de- 
cedent might  have  been  avoided  if  the  defendant  had  anticipated 
its  occurrence,  but  whether  taking  all  the  circumstances  as  they 
existed  just  before  or  at  the  time  of  the  accident,  the  defendant 
was  negligent  in  failing  to  anticipate  and  guard  against  the 
accident.59 

Kentucky. 

Every  adult,  regardless  of  his  age,  experience,  or  discretion, 
should  exercise  such  care  as  is  usually  exercised  by  ordinarily 
prudent  persons  in  the  same  or  similar  circumstances.60 

Ohio. 

It  was  likewise  the  duty  of  the  plaintiff  to  exercise  reason- 
able care  for  his  own  safety.  The  defendant  alleges  that  the 
plaintiff  acquiesced  in  what  the  defendant  did  at  the  time,  that 
is,  that  he  remained  passive  and  did  nothing  to  avoid  whatever 
danger  there  was  impending  from  the  conduct  of  the  defendant 
and  the  surrounding  circumstances.  Now  it  is  for  you  to  de- 
termine whether  the  conduct  of  the  plaintiff  in  that  respect  was 
or  was  not  the  exercise  of  reasonable  care  for  his  own  safety.61 

Oregon. 

It  was  just  as  much  the  duty  of  the  plaintiff's  intestate  to 
avoid  the  consequences  of  the  defendant's  negligence,  if  there 
was  any,  as  for  the  defendant's  servant  to  avoid  the  consequences 
of  the  intestate's  negligence,  if  by  ordinary  care  and  foresight  he 
could  have  done  so.62 

South  Carolina. 

The  court  instructs  the  jury  that  properly  speaking  contribu- 
tory negligence,  as  the  very  words  import,  arises  when  the 
plaintiff,  as  well  as  the  defendant,  has  done  some  act  negligently, 
or  has  omitted  through  negligence  to  do  some  act  which  it  was 
their  respective  duty  to  do,  and  the  combined  negligence  of  the 
two  parties  has  directly  produced  the  injury.63 

Texas. 

(1)  The  court  instructs  the  jury  that  it  is  the  duty  of  every 
person  to  use  ordinary  care,  as  hereinafter  defined,  to  avoid 
injury  to  his  person,  and  the  failure  to  use  such  care  upon 
the  part  of  the  person  injured  will  be  negligence,  which  negli- 

59  Friedman    v.    Wolf,    Superior         *2  Marshall  v.  Olson,  102  Or  602, 
Court,    Lako    County,   Indiana,   No.     202  F  736. 
22640.  e3  Caldwell  v.  Seaboard  Air  Line 

•°  Fork  Ridge  Bus  Line  v.  Mat-     Ry.  Co,,  73  SC  443,  53  SE  746* 
thews,  248  Ky  419,  58  SW2d  615. 

61  Hughes  v.  Hanselman,  44  Oh 
App  516,  185  NE  852. 
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gence,  if  it  causes  or  contributes  to  cause  the  injuries  complained 
of,  will  defeat  recovery  of  damages  therefore.64 

(2)  The  court  instructs  the  jury  that  it  was  the  duty  of 
the  plaintiff  to  use  ordinary  care  to  avoid  injury  to  himself. 
Ordinary  care  means  such  care  as  a  person  of  ordinary  caution 
and  prudence  would  exercise  under  similar  circumstances,  and 
a  failure  to  exercise  such  care  is  negligence.65 

§  1270.     Duty  to  avoid  consequences  of  negligence  of  another. 
Georgia. 

(1)  The  court  instructs  the  jury  that  the  rule  which  re- 
quires one  to  avoid  the  consequences  of  another's  negligence 
does  not  apply  until  such  person  sees  the  danger  or  has  reason 
to  apprehend  it,66 

(2)  If  the  plaintiff,  by  the  exercise  of  ordinary  care,  could 
have  avoided  the  negligence  of  the  defendant,  if  the  defendant 
was  negligent,   after  the  plaintiff  discovered  the  defendant's 
negligence,  or  in  the  exercise  of  ordinary  care  and  diligence 
could  have  discovered  the  same,  then  the  plaintiff  could  not 
recover,  even  though  the  defendant  was  negligent,67 

Indiana. 

(1)  If  in  the  exercise  of  reasonable  care  the  plaintiff  could 
have  seen  said  interurban  car  approaching  in  time  to  have 
avoided  going  onto  said  tracks  in  front  of  said  car,  but  he  failed 
to  discover  the  approach  of  said  car  on  account  of  his  failure 
to  exercise  reasonable  care  as  he  approached   said   crossing, 
under  these  circumstances  he  would  be  guilty  of  contributory 
negligence,  and  you  should  find  for  the  defendant,  no  matter 
how  negligent  you  might  find  the  defendant  to  have  been  in 
the  operation  of  its  car.68 

(2)  The  law  requires  that  a  person  shall  use  the  senses 
with  which  nature  has  endowed  him;  if  when  without  excuse 
he  fails  to  use  them,  and  his  failure  proximately  causes  his 
injury,  there  can  be  no  recovery.   He  is  not  excused  when  he 
fails  to  discover  danger  if  he  could  have  discovered  it  by  the 
use  of  ordinary  care,  and  he  makes  no  attempt  to  employ  the 

64  Southwestern  Tel.  &  T.  Co.  v.  Reed  v.  Spokane,  21  Wash  218,  57 

Sanders  (TexCivApp),  138  SW  1181.  P  803. 

« Missouri,   K.   &   T.   R.   Co.  v.         6<JWadley  v.  Dooly,  138  Ga  275, 

Gist,  31  TexCivApp  662,  73  SW  857;  75  SE  153. 

see  also  Turnbull  v.  New  Orleans  &         67  Kinney  v.   Turnipseed,  45   Ga 

C.  R.  Co.,  120  F  783;  Wilder  v.  Great  App  269,  164  SE  225. 
Western  Cereal  Co.,  130  la  263,  104         c»  Union  Trac.  Co.  of  Ind,  v.  Buell, 

NW  434;  Eichom  v.  Missouri,  JK.  &  80  IndApp  222,  140  NE  62. 
T,  Ry,  Co.,  130  Mo  575,  32  SW  993; 
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faculties  nature  has  given  him;  or  if  he  did  employ  them,  he 
did  so  heedlessly  and  without  regard  for  his  own  safety  and 
the  grievous  consequences  involved  in  such  neglect.  But  it  is 
for  you  to  determine  from  all  the  evidence  in  the  case  whether 
plaintiff  at  the  time  and  place  in  question  did  without  excuse 
fail  to  use  his  senses  or  made  no  attempt  to  employ  them  or 
failed  to  discover  danger  or  did  or  failed  to  do  any  of  the  above 
things  enumerated.69 

Washington. 

You  are  instructed  that  if  you  find  from  the  evidence  that 
the  plaintiff  might  have  avoided  the  accident  by  adopting  some 
course  of  action  other  than  that  pursued  by  him,  he  would  not 
necessarily  be  guilty  of  contributory  negligence  in  that  respect, 
provided  you  find  that  he  acted  as  an  ordinarily  careful  and 
prudent  person  would  have  acted  under  like  circumstances  and 
conditions;  and  you  further  find  that  an  ordinarily  prudent 
man  under  the  particular  circumstances  surrounding  the  plaintiff 
at  the  time  would  have  been  justified  in  adopting  the  course 
pursued  by  the  plaintiff.  The  plaintiff's  conduct  in  that  regard 
is  not  necessarily  to  be  judged  by  the  facts  as  they  now  appear 
before  you,  but  the  plaintiff  is  entitled  to  have  his  acts  and 
conduct  considered  in  the  light  of  the  facts  as  they  appeared 
to  him  at  the  time,  and,  if  you  find  that  an  ordinarily  careful 
and  prudent  man  would  have  acted  as  the  plaintiff  acted  with 
his,  the  plaintiff's  view  of  all  the  circumstances  as  they  were 
at  that  time,  you  will  be  justified  in  finding  that  he  was  not 
guilty  of  contributory  negligence.70 

§  1271.    Duty  to  observe  and  avoid  danger, 

Indiana. 

Whenever  a  person  voluntarily  places  himself  in  a  known 
position  or  situation  of  likely  danger,  it  is  incumbent  upon 
him  as  a  reasonably  prudent  man  to  use  that  degree  of  care 
which  an  ordinarily  prudent  man  would  use  under  similar 
circumstances. 

Therefore,  if  you  find  from  the  evidence  that  the  street  at 
the  place  this  accident  occurred  is  such  a  place  that  a  reasonably 
prudent  man  would  consider  himself  in  a  position  of  danger, 
then  a  failure  on  the  part  of  that  man  to  use  that  degree  of 
care  which  an  ordinarily  prudent  man  would  use  under  like  or 
similar  circumstances  is  negligence;  and  if  that  negligence  was 

«*  Gail  v,  Harvey,  Circuit  Court,         70  Lloyd  v.  Calhoun,  78  Wash  438, 
Marion  County,  Indiana,  No.  45113*     189  P  231. 
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a  proximate  cause  of  his  injury,  then  the  plaintiff  cannot 
recover.7 ' 

Michigan. 

The  plaintiff  could  not  turn  around  the  corner  going  north 
around  the  rear  wall  of  the  building  with  his  eyes  shut,  either 
literally  or  figuratively.  It  was  his  duty  to  exercise  ordinary 
care,  the  ordinary  care  that  any  person  should  exercise  and 
this  even  though  the  representative  of  Mr.  V.  EL,  Mr.  C.,  did 
fail  to  tell  him  that  there  was  a  staircase  there  and  that  it 
was  dangerous  and  he  would  have  to  look  out  for  it.  It  was 
his  duty  to  look  in  front  of  him  and  see  where  he  was  going 
and  exercise  ordinary  care,72 

Minnesota* 

You  are  instructed,  and  I  might  as  well  tell  you  the  reason 
why  I  feel  that  as  a  matter  of  law  I  must  say,  that  the  driver 
of  the  car  appellant  was  riding  in  was  negligent  because  the 
evidence  shows  beyond  any  question  whatever  that  if  he  had 
looked  as  diligently  as  he  ought  to  have  done  under  the  circum- 
stances at  a  railway  crossing,  and  taken  all  the  care  that  he 
ought  to  have  taken,  he  would  have  seen  enough  to  put  him 
on  his  guard  and  enable  him  to  avoid  the  accident ;  other  people 
did,  and  if  they  did,  he  could.73 

Nebraska, 

In  determining  whether  the  plaintiff  was  guilty  of  contribu- 
tory negligence  you  can  take  into  consideration  whether  he 
looked  and  listened  for  the  train,  the  distance  from  the  track 
at  which  he  could  first  see  it,  the  obstructions  to  his  view, 

the  smoke  he  saw,  if  any,  in  the  direction  of  A ;  and  if, 

from  all  the  evidence,  you  find  that  he  exercised  the  care  and 
caution  in  attempting  to  cross  the  track  in  question,  at  the 
time  he  did,  that  a  prudent  and  careful  man  would  have  exercised 
under  the  same  circumstances,  then  the  plaintiff  was  not  guilty 
of  contributory  negligence/4 

Ohio. 

(1)  I  charge  you  that  it  is  negligence  as  a  matter  of  law 
for  a  passenger  to  needlessly  permit  his  arm  or  any  portion 
of  it  to  extend  out  beyond  the  body  line  of  the  car.  And,  if 
you  find  that  this  plaintiff  did  so  permit  his  arm  or  any  portion 
of  it  to  extend  out  beyond  the  body  line  of  the  car,  and  such 
act  either  caused  or  contributed  to  cause  his  injuries,  then 

7  *  Hoy  v.  Frank  Bird  Transfer  73  Koscielski  v.  Minneapolis,  St. 

Co.,  Circuit  Court,  Marion  County,  P.  &  S.  S.  M.  R.  Co.,  182  Minn  461, 

Indiana,  No.  42660,  234  NW  693. 

raDomzalski  v.  Ver  Hoven,  253  74  Chicago,  B,  &  Q,  K.  Co.  v. 

Mich  497,  235  NW  232.  Pollard,  53  Neb  730,  74  NW  331. 
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the  plaintiff  cannot  recover,  and  your  verdict  must  be  for  the 
defendant.78 

(2)  Now,  it  was  not  only  his  duty  to  exercise  ordinary 
care  with  respect  to  looking  before  he  left  the  curb  and  stepped 
onto  the  street,  but  he  was  required  to  be  in  the  exercise  of 
ordinary  care  for  his  own  safety  as  he  continued  to  cross  the 
street.  It  is  not  for  me  to  say  just  what  he  was  required  to 
do  in  every  state  of  fact,  but  it  is  for  me  to  say  to  you  that 
as  he  was  crossing  this  street  it  was  his  duty  to  be  in  the 
exercise  of  ordinary  care  for  his  own  safety,  and,  if  he  failed 
to  exercise  ordinary  care  for  his  own  safety,  such  failure  would 
be  negligence,  and,  if  such  negligence  existed  and  was  the 
proximate  cause  of  injury  to  him,  then  he  would  not  be  entitled 
to  recover  a  verdict  in  this  case.76 

South  Dakota. 

The  nature  of  petroleum  products  of  all  kinds  including  that 
of  gasoline  is  a  matter  of  common  knowledge  well-known  to 
be  dangerous  when  allowed  to  come  in  contact  with  fire;  if  you 
believe  from  the  evidence  in  this  case  that  plaintiff  P.  knew, 
or  by  the  use  of  ordinary  care  should  have  known,  that  the 
pouring  of  gasoline  into  the  fill  pipe  described  by  the  evidence 
in  this  case  might  be  dangerous,  or  might  leak  on  to  the  floor, 
and  that  he  knew  there  was  a  fire  burning  in  the  building, 
within  the  vicinity  of  where  such  gasoline  might  leak,  and  that 
he  permitted  the  defendant  to  deliver  the  gasoline  described 
in  the  evidence,  or  knowing  that  defendant  was  liable  to  make 
such  a  delivery  failed  to  notify  the  defendant  of  the  danger, 
and  use  reasonable  care  and  precaution  to  prevent  the  dumping 
or  delivering  of  gasoline,  then  your  verdict  should  be  for  the 
defendant,77 

Texas, 

If  you  believe  that  the  plaintiff  did  not  exercise  ordinary 
care  to  prevent  injury  to  himself,  and  that  his  failure  to  use  ordi- 
nary care  was  the  proximate  cause  of  his  injury,  then  he  can- 
not recover  in  this  action;  or  should  you  find  that  any  risk  to 
which  he  may  have  been  exposed  was  only  such  as  was  ordi- 
narily incident  to  the  employment,  in  that  event,  also,  your 
verdict  should  be  for  defendant.78 

75  Cincinnati  Trac.  Co.  v.  Kroger,         7*  Galveston,  BL  &  S.  A*  R.  Co. 
114  OhSt  303,  151  NE  127.  v.    Henning    (TexCivApp),    39    SW 

™  Valentine  v.  Pavilonis,  27   Oh     302. 
App  26,  160  NE  737. 

"  Niagara  Fire  Ins,  Co.  of  N.  Y. 
v.  Standard  Oil  Co.,  63  SD  143,  257 
NW  55. 
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Wisconsin. 

The  plaintiff  owed  a  duty  to  use  ordinary  care  for  his  own 
safety,  and  to  that  end  to  observe  the  conditions  surrounding 
him  while  at  work,  and  the  structures  surrounding  him,  and 
the  dangers  which  were  open  and  obvious  to  him  if  he  were 
using  reasonable  care  and  caution  for  his  own  safety,  and 
thereupon  to  use  the  care  of  an  ordinarily  prudent  workman  so  to 
carry  on  his  own  work  as  to  guard  against  injury  to  himself, 
so  far  as  by  such  reasonable  care  he  could  protect  himself. 

In  other  words,  he  was  under  obligation  to  use  for  his  own 
safety  all  such  care  and  caution  as  an  ordinarily  prudent  intelli- 
gent workman  ordinarily  uses  under  like  circumstances.  You 
are  here  to  say  whether  he  failed  to  use  that  degree  of  care. 

If  the  jury  become  convinced  from  the  evidence  that  the 
plaintiff  was  warned  of  the  danger  of  any  contact  with  the 
electric  coils  in  question,  or  that  he  knew,  from  his  own  experi- 
ence, of  such  danger,  that  is  a  circumstance  to  be  considered 
upon  the  question  of  whether  he  failed  to  use  ordinary  care 
for  his  own  safety  when  he  so  assisted  in  handling  the  guy-wire 
as  to  bring  it  into  contact  with  a  coil. 

If  he  did  know  of  the  danger  in  question,  that  fact  did  not 
of  itself  alone  make  him  lacking  in  ordinary  care  for  his  own 
safety  because  he  continued  to  work  in  proximity  to  the  sub- 
station. But  his  knowledge,  such  as  he  possessed,  is  a  cir- 
cumstance to  be  considered  in  deciding  whether  he  was  lacking 
in  care  for  his  own  safety.70 

§  1272.    Duty  to  discover  danger  or  property  defects* 

California. 

The  plaintiff  was  at  all  times  under  the  duty  to  exercise 
ordinary  care  for  his  own  safety,  and  this  means  that  he  must 
make  reasonable  and  ordinary  use  of  his  eyes  to  see  that  he  does 
not  stumble  or  slip  or  be  otherwise  caused  to  fall. 

You  are  further  instructed  that  the  defendant  had  the  right 
to  rely  on  the  plaintiff's  fulfilling  this  duty,  and  to  expect  that 
the  plaintiff  would  use  his  sense  of  sight  for  his  own  pro- 
tection.30 

Indiana. 

The  court  instructs  you  that  if  you  find  from  the  evidence 
that  the  plaintiff  had  been  in  the  possession  of  said  premises 
in  question  for  some  time  prior  to  the  time  her  property  was 
damaged  as  alleged  in  the  complaint,  if  you  find  it  was  so 

79  Neitzke  v,  Kraft-Phenix  Dair-         80Fabela  v.  Hargis,  147  CalAppSd 
ies,  214  Wis  441,  253  NW  579.  809,  305  P2d  901. 
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damaged,  and  that  she  had  as  great  or  greater  chance  and 
opportunity  than  the  defendant  B.  or  his  agent  to  discover  the 
condition  of  the  pipes  where  said  radiator  had  been  detached, 
and  the  condition  of  the  valve  or  stopcock  and  whether  it^  was 
open  or  closed,  then  the  court  instructs  you  that  the  plaintiff 
was  bound  to  exercise  reasonable  care  and  precaution  to  dis- 
cover the  condition  of  said  pipes  and  said  valve  and  stopcock  and 
whether  the  same  was  open  or  closed,  and  if  she  failed  to  do  so, 
that  is,  to  exercise  reasonable  care  in  the  matter,  then  the  court 
instructs  you  that  she  cannot  recover  in  this  case,  and  your 
verdict  should  be  for  the  defendants.81 

Massachusetts. 

I  might  say  the  plaintiffs  own  conduct  has  to  be  considered. 
She  is  bound  to  use  that  care  for  her  own  safety  which  the  rea- 
sonable, careful,  prudent  person  would  use  on  that  floor.  If  the 
conditions  are  perfectly  obvious  to  a  person  of  ordinary  ^intelli- 
gence she  can't  complain  if  she  is  injured  by  those  conditions,  if 
they  were  of  a  permanent  nature.  A  person  assumes  the  risk 
of  being  injured  by  conditions  of  a  permanent  nature  if  they  are 
perfectly  obvious,  if  he  uses  his  intelligence  and  senses.  If  any- 
thing in  the  way  of  a  hidden  defect  makes  the  place  dangerous, 
the  person  injured  by  it  isn't  bound  by  the  fact  that  it  was 
there.  It  is  only  when  these  are  obvious  conditions,  obvious  to 
the  person  of  ordinary  intelligence  using  his  senses,  that  he 
would  not  be  entitled  to  recover  if  he  was  injured,  even  though 
such  condition  was  what  caused  him  to  fall.82 

Ohio. 

*  *  *  If  from  all  the  evidence  you  find  it  more  probable 
that  the  employee  or  employees  of  the  defendant  did  not  place 
this  electric  cord  where  it  was  alleged  to  have  been,  or,  if  they 
did  so  place  it,  it  did  not  constitute  negligence,  or  if  it  did  con- 
stitute negligence  it  was  not  the  direct  and  proximate  cause  of 
the  plaintiff's  fall,  or  if  you  find  that  the  plaintiff  was  guilty  of 
failing  to  use  ordinary  care  for  his  own  safety  by  the  degree  of 
proof  charged,  your  verdict  will  be  for  the  defendant. 

In  passing  on  the  question  of  contributory  negligence,  you 
will  consider  what  the  plaintiff  was  doing  at  the  time  of  the  fall, 
whether  the  stairs  were  light  or  dark,  the  color  of  the  electric 
cord,  whether  the  plaintiff  had  knowledge  of  its  existence,  or 
in  the  exercise  of  reasonable  care  should  have  had  knowledge, 
the  weight  of  the  object  he  was  carrying,  the  size  of  it,  the  con- 

81  Waddie  v,  Brinkmeyer,  Circuit         82Ferrara  v.  Carlisle  Hdw.  Co., 
Court,  Marion  County,  Indiana,  No.      333  Mass  220,  129  NE2d  911. 
40389. 
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dition  and  the  color  of  the  steps,  and  any  other  thing  that  was 
proved  by  the  evidence  and  that  your  human  experience  tells 
you  to  consider  to  determine  whether  the  plaintiff  was  using 
ordinary  care  for  his  own  safety.  The  fact  that  one  or  more  per- 
sons may  have  gone  down  the  same  stairs  without  falling  is  a 
circumstance  for  your  consideration  in  determining  the  question 
of  contributory  negligence,  but  such  a  fact  would  not  make  it 
conclusive  that  the  plaintiff,  in  falling,  was  guilty  of  negligence. 

In  walking  or  descending  or  ascending  stairs,  one's  eyes  do 
not  have  to  be  constantly  and  continually  on  the  path  in  which 
a  person  is  traveling,  but  the  use  of  one's  sense  of  sight  and  per- 
ception must  be  such  as  reasonable  and  cautious  persons  would 
exercise  under  the  same  or  similar  circumstances. 

Now,  the  conduct  of  the  plaintiff  immediately  before  his 
injury  is  to  be  judged  by  the  conduct  of  persons  acting  with 
ordinary  care  for  their  own  safety,  and  if  you  find  by  the  degree 
of  proof  charged  that  in  descending  the  stairs  he  did  not  act 
as  reasonably  cautious  and  careful  persons  would  be  accustomed 
to  act  under  like  or  similar  circumstances,  then  you  will  say  the 
plaintiff  was  negligent,  and  if  this  negligence  contributed  in  the 
slightest  degree  to  cause  his  injury,  your  verdict  will  be  for  the 
defendant.83 

Oklahoma. 

A  person  entering  a  self-service  store  is  required  to  exercise 
ordinary  care  and  prudence  commensurate  with  the  known  dan- 
gers* If  you  find  and  believe  from  a  preponderance  of  the  evi- 
dence that  the  presence  of  an  object  in  the  aisleway  in  the 
same  and  similar  manner  and  in  the  location  in  which  the  plain- 
tiff claims  that  the  basket  was  located  is  such  a  risk  and  hazard 
which  a  person  of  ordinary  care  and  prudence  should  have  antici- 
pated and  have  guarded  against,  then  your  verdict  must  be  for 
the  defendant.84 

Montana. 

The  court  instructs  the  jury  that  every  person  is  bound  to 
an  [absolute]  duty  to  exercise  his  intelligence  to  discover  and 
avoid  dangers  that  may  threaten  him,  and  the  plaintiff  having 
asserted  the  right  of  recovery  on  the  ground  of  negligence  of 
the  defendant  is  bound  to  show  that  she  exercised  her  intelli- 
gence to  discover  and  avoid  the  danger,  which  she  alleges  was 
brought  about  by  the  negligence  of  the  defendant.85 

8*  McGeary  v.  Reed,  105  OhApp  The  case  cited  was  an  action  by  a 

111,  151  NE2d  789.  tenant  against  her  landlord  for  in- 

*4  Great  A.  &  P.  Tea  Co,  v.  Mul-  juries  caused  by  falling  on  stairway, 

len  (Okl),  301  P2d  217.  While  the  instruction  given  here 

*»  Reynolds  v.  Trbovich,  Inc.,  128  was  approved  in  view  of  the  entire 

Mont  224,  210  P2d  634.  instructions,  use  of  the  word  "abso- 
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§  1273.    Necessity  that  contributory  negligence  be  the  proximate 
cause  of  injury. 

California. 

In  order  for  the  defendants  to  avail  themselves  of  the  de- 
fense of  contributory  negligence,  they  must  prove  that  such 
negligence  on  the  part  of  the  plaintiff  was  the  proximate  cause 
or  contributed  to  the  proximate  cause  of  said  accident.  To 
sustain  such  a  defense  of  contributory  negligence,  it  must  be 
shown  to  have  had  some  causal  connection  with  the  accident, 
or  that  it  cooperates  with  the  negligent  act  of  the  defendant, 
if  any,  in  being  the  proximate  cause  of  the  injury.86 

Kentucky. 

The  court  instructs  the  jury  that  if  they  believe  the  plat- 
form in  the  proof  described  was  in  a  dangerous  condition,  and 
they  also  believe  the  plaintiff  was  negligent  in  the  manner  in 
which  he  backed  into  said  hole  on  said  platform,  and  that  his 
injuries  would  not  have  been  sustained  but  for  such  negligence 
on  his  part,  then  they  shall  find  a  verdict  for  the  defendant,87 

Missouri. 

One  of  the  defenses  interposed  in  this  case  is  the  contribu- 
tory negligence  of  deceased.  This  is  an  affirmative  defense  and 
the  defendant  must  prove  such  negligence  of  deceased  by  the 
greater  weight  or  preponderance  of  the  evidence  in  the  case 
before  the  jury  can  find  against  the  plaintiff  on  that  defense, 
and  in  this  connection  you  are  further  instructed  that  the 
deceased  to  have  been  contributorily  negligent  so  as  to  defeat 
a  recovery  against  defendant,  if  the  jury  finds  defendant  negli- 
gent as  defined  in  other  instructions  herein,  must  have  done 
some  act  that  contributed  directly  to  said  collision,  or  failed 
to  have  done  some  act  which  if  he  had  acted  would  have  avoided 
the  collision  and  that  because  of  such  act,  if  any,  or  failure  to 
act,  if  any,  deceased  thereby  contributed  directly  to  said  collision 
and  his  death.88 


lute/'   appearing  in  brackets,  was  86  Fleming  v.  Flick,  140  CalApp 

not  encouraged,  14,  35  P2d  210. 

The   majority   rule   is   that  the  *7  Louisville  &  N.  R.  Co.  v.  Car- 
burden   is   upon  the   defendant  to  ter  (Ky),  112  SW  904 
show  contributory  negligence,  rather  *8  Robertson  v.   Scoggins    (Mo 
than   upon   the    plaintiff   to    show  App),  73  SW2d  430* 
freedom  therefrom. 
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Montana. 

To  bar  a  recovery,  contributory  negligence  must  have  directly 
contributed  to  the  injury  at  the  time  it  was  inflicted;  it  must 
have  been  a  proximate  cause  of  the  injury.89 

Oregon. 

In  order  to  find  a  verdict  for  the  plaintiff  in  this  case,  you 
must  be  satisfied  not  only  that  defendants  were  negligent,  but 
also  that  their  negligence  was  the  proximate  cause  of  the  in- 
jury, and,  also,  before  you  can  find  that  the  plaintiff  is  not  en- 
titled to  recover  on  account  of  her  own  negligence,  you  must 
find,  not  only  that  she  was  negligent  in  some  act  on  her  own 
part,  but  that  such  negligence  was  a  contributing  cause  to  the 
injury  which  she  received. 

The  proximate  cause  of  an  injury  is  the  probable  or  direct 
cause.  It  is  the  cause  that  sets  in  motion  or  operation  another 
or  other  causes  and  thus  produces  the  injury.  It  is  the  cause 
without  which  the  injury  would  not  have  occurred.90 

South  Carolina. 

You  will  remember  that  the  section  [Code  1952,  §33-921] 
which  I  read  to  you  contains  the  proviso  that  the  person  injured 
has  not  in  any  way  brought  about  such  injury  or  damage  by  his 
own  act  or  negligently  contributed  thereto.  As  to  the  first  of 
these  contingencies,  that  is,  brought  about  by  his  own  act,  in 
order  to  bar  a  recovery,  the  act  of  the  person,  or  the  plaintiff, 
injured,  must  be  the  efficient  cause  of  the  injury.  That  is,  the 
immediate  and  proximate  cause  thereof.  As  to  the  second  con- 
tingency, that  is,  "negligently  contributing  thereto",  is  to  be 
construed  in  the  ordinary  and  popular  meaning  of  the  term.  And 
one  thing  is  understood  to  contribute  to  a  given  result  which — 
when  such  thing  has  some  share,  part  or  agency  in  producing 
such  result,  and  it  is  not  understood  to  convey  the  idea  that  such 
a  thing  was  the  efficient  cause  of  the  actual  result  in  the  sense 
that  without  it  such  result  would  not  have  been  reached.9 ' 

The  court  instructs  the  jury  that  a  man  may  be  careless 
and  negligent  of  his  receiving  injury,  and  yet  his  negligence 
may  not  be  contributory  negligence.  It  may  not  be  a  direct 
cause,  or  proximate;  and,  if  the  injury  was  inflicted  by  the 
defendant  without  any  direct  help  from  the  negligence  of  the 
plaintiff,  then  the  defendant  would  still  be  liable.  If  the  injury 
could  have  been  avoided,  in  spite  of  the  plaintiff's  negligence, 

89  Fulton    v.    Chouteau    County         90  Houston  v.  Maunula,   121   Or 
Farmers'  Co.,  98  Mont  48,  37  P2d     552,  255  P  477. 
1025.  9 '  Coffee  v.  Anderson  County,  224 

SC  477,  80  SE2d  51. 


§  1274  INSTRUCTIONS — CIVIL  ACTIONS  28 

by  the  exercise  of  due  care  on  the  part  of  the  defendant,  then 
the  defendant  would  be  liable,  because  that  would  mean  that 
the  plaintiff's  negligence  did  not  contribute  to  the  injury,  be- 
cause it  was  not  proximate  or  direct  cause.92 

Virginia. 

Not  every  act  of  negligence  which  a  plaintiff  is  committing 
at  the  time  an  event  occurs  that  results  in  injury  to  him  will  bar 
his  recovery  against  the  person  whose  negligence  was  a  proxi- 
mate cause  of  the  event.  To  bar  his  recovery  his  negligence 
must  have  been  a  failure  to  use  due  care  with  respect  to  the 
event  which  resulted  in  his  injury,  and  must  have  borne  such  a 
relationship  to  that  event  that,  if  he  himself  had  not  been  negli- 
gent, he  would  have  received  no  injury  from  the  negligence  of 
the  defendant.93 

Wisconsin. 

The  court  instructs  the  jury  that  want  of  ordinary  care  was 
not  a  contributing  cause  to  produce  the  injury  unless  there 
was  a  proximate  connection  between  such  injury  and  such  want 
of  ordinary  care;  that  is,  it  must  appear  from  the  evidence 
that  there  was  such  a  relation  between  the  plaintiff's  fault,  if 
any,  and  the  injury,  that  such  injury  was  a  natural  and  prob- 
able result  thereof.94 

§1274.  Injury  avoidable  notwithstanding  contributory  negli- 
gence— Humanitarian  doctrine — Discovered  peril  of 
another — Last  clear  chance. 

Alabama. 

(1)  The  court  instructs  the  jury  that  if  the  jury  are  rea- 
sonably satisfied  from  the  evidence  that  the  defendant's  servants 
or  agents  consciously  failed,  after  becoming  aware  of  the  peril 
of  the  plaintiff,  to  do  all  in  their  power  with  the  means  at 
hand  to  avoid  injuring  the  plaintiff,  and  the  plaintiff's  injury 
was  the  proximate  cause  of  such  failure,  then  the  servants  or 
agents  of  the  defendant  would  be  guilty  of  wantonness,  and 
the  jury  will  find  for  the  plaintiff,  even  though  the  jury  should 
believe  that  plaintiff  was  himself  guilty  of  contributory  negli- 
gence which  proximately  helped  to  bring  about  his  injury.811 

92  Bodie  v.  Charleston  &  W.  C.  the  word  'fault'  which  is  not  to  be 
R.  Co.,  61  SC  468,  39  SE  715.  commended,   but,    as   used,    it    ob- 

93  Morris  v.  Dame's  Exr.,  161  Va  viously  referred  back  to  'such  want 
545,  171  SE  662,  of  ordinary  care/  and  hence  could 

94  Sorensen  v.  J.  I*  Case  Thresh-  not  have  misled  the  jury." 

ing  Mach.  Co.,  129  Wis  366,  109  NW  9*  Herring  v.  Louisville  &  N.  B, 
84.  "The  criticism  is  in  the  use  of  Co.,  203  Ala  136,  82  S  166. 
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(2)  Deceased's  negligence  would  not  be  the  cause  of  the 
injury,  nor  contributory  thereto,  but  merely  the  cause  of  a 
condition  upon  which  the  negligence  of  the  engineer  in  failing 
to  use  all  means  in  his  power  to  avoid  the  injury  after  becoming 
aware  of  her  peril,  operated  as  the  sole  cause  of  her  death.96 

(3)  If  the  defendant  should  come  into  such  relations  with 
the  plaintiff,  and  should  know  that  the  plaintiff  was  in  danger 
of  being  hurt,  then  it  would  be  incumbent  upon  the  defendant 
to  use  all  reasonable  means  at  hand  to  avert  and  prevent  the 
accident;  and  if  at  that  point,  coming  to  a  knowledge  of  the 
danger  of  the  plaintiff,  the  defendant,  from  that  point  on,  still 
failed  or  neglected  to  use  all  reasonable  means  at  hand  available 
to  him  to  avert  or  prevent  the  accident,  then  that  would  be 
what  is  known  as  subsequent  negligence,  and  for  failing  to  use 
all  the  means  at  hand  to  prevent  the  accident  the  defendant 
would  still  be  liable  on  the  theory  of  subsequent  negligence.  If 
there  be  subsequent  negligence  on  the  part  of  the  defendant, 
such  as  I  have  just  defined  to  you,  then  there  would  still  be  a 
right  of  recovery  notwithstanding  plaintiff's  contributory  negli- 
gence, unless,  after  defendant  was  guilty  of  such  subsequent 
negligence,  or  concurrent  therewith,  there  was  further  contrib- 
utory negligence  on  the  part  of  the  plaintiff,  such  negligence, 
as  I  have  defined  to  you,  as  a  child  is  capable  of  committing.97 

(4)  I  charge  you,  gentlemen  of  the  jury,  if  the  plaintiff's 
peril  was  discovered  in  time  to  avoid  the  injury  by  the  exercise 
of  due  care  on  the  part  of  the  defendant,  and  the  injury  was 
the  result  of  its  failure  to  perform  its  duty  in  this  respect, 
plaintiff  would  be  entitled  to  recover,  although  she  may  have 
been  guilty  of  culpable  negligence  in  the  first  instance.98 

California. 

(1)  The  court  instructs  the  jury  that  if  you  find  that  plain- 
tiff was  guilty  of  negligence  in  trying  to  cross  the  track  and 
then  changing  her  mind  and  turning  back,  yet  if  defendant's 
employees,  by  the  use  of  ordinary  care,  discovered  her  danger 
in  time,  and  had  a  clear  opportunity  to  stop  the  car  thereafter, 
or  otherwise  prevent  the  accident,  then  trying  to  cross  or  turn- 
ing back,  if  any,  was  not  contributory  negligence  on  the  part 
of  the  plaintiff,  but  the  later  negligence  of  defendant's  em- 
ployees, if  any,  is  the  proximate  cause  of  the  injury,99 

»6  Central  of  Georgia  Ry.  Co.  v,  98  Gulf,  M.  &  N.  R.  Co.  v.  Fowler, 

Porshee,  125  Ala  199,  27   S  1006;  19  AlaApp  163,  96  S  87. 

see  also  Southern  Exp,  Co.  v.  Rose-  9d  Wahlgren   v.   Market    St.  Ry. 

man,  206  Ala  681,  91  S  612.  Co.,  132  Cal  656,  62  P  308,  64  P 

97  Southern  Exp.  Co.  v.  Roseman,  993.  The  instruction  was  held  to  be 

206  Ala  681,  91  S  612.  sound  in  law.    Further,  it  was  not 
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(2)  Although  you  may  find  that  plaintiff,  by  his  negligence, 
got  into  a  place  of  danger,  yet  if  the  defendant  discovered  him  in 
such  danger  and  thereafterwards  by  the  use  of  ordinary  care 
could  have  prevented  the  accident,  then  it  was  his  duty  to  have 
done  so  and  a  failure  on  defendant's  part  to  have  thus  prevented 
the  accident  was  negligence,  and  if  such  negligence  was  the  sole 
proximate  cause,  then  you  will  find  for  the  plaintiff.1 

(3)  I  instruct  you  that  if  you  believe  from  the  evidence 
that  at  the  time  of  said  injury  the  plaintiff  H.  P.  N.  was  negli- 
gent, and  as  a  result  of  said  negligence  he  was  in  a  situation 
of  danger  from  which  he  could  not  escape  by  the  exercise  of 
ordinary  care,  or  of  which  danger  he  was  unaware,  and  that 
the  defendant  P.  T.  H.  was  aware  of  plaintiff  H.  F.  N/s  danger- 
ous situation,   under  such  circumstances  that   he  realized  or 
ought  to  have  realized  the  boy's  inability  to  escape  therefrom 
and  that  defendant  P.  T.  H.  had  a  clear  chance  to  avoid  injuring 
plaintiff  by  the  exercise  of  ordinary  care,  and  that  defendant 
P.  T.  H.  failed  to  do  so,  then  you  will  find  for  plaintiff.    But, 
if  plaintiff  became  aware  of  the  danger  and  was  able  to  escape 
by  the  exercise  of  ordinary  care,  but  failed  to  do  so,  he  can- 
not place  the  burden  of  the  resulting  injury  upon  the  defendant. 
In  that  case  your  verdict  should  be  for  defendant.2 

Delaware. 

The  last  clear  chance  means  that  even  though  a  party  may 
have  been  guilty  of  negligence,  yet  if  thereafter  and  subse- 
quently the  other  party  had  the  opportunity,  by  the  exercise  of 
reasonable  care  and  diligence,  to  avoid  the  accident,  it  was  his 
duty  to  do  so,  and  his  failure  to  do  so  makes  him  liable  in 
damages.  These  principles  have  been  laid  down  to  enable  courts 
and  juries  to  determine  what  really  amounts  to  proximate  cause. 

Proximate  cause  is  merely  the  efficient  cause  which  in  a 
natural  and  continued  sequence,  unbroken  by  any  intervening 
efficient  cause,  produces  an  injury,  and  without  which  the  injury 
would  not  have  occurred.  In  other  words,  if  the  respective  acts 
of  negligence  of  the  two  parties  are  not  concurrent  or  mutual, 
but  one  succeeds  the  other  by  an  appreciable  interval  of  time, 
then  the  question  of  proximate  cause  arises  for  consideration. 
On  the  other  hand,  if  the  negligences  of  the  two  parties  are 
concurrent,  then  the  negligence  of  the  plaintiff  is  contributory 
negligence,  and  the  plaintiff  cannot  then  recover. 

*     *     * 

objectionable  on  the  ground  that  it  '  Howard  v.  Worthington,  50  Gal 

assumed  the  existence  of  facts  which  App  556,  195  P  709. 

there  was  no  evidence  to  prove.  2  Norton  v.  Houlette,  85  CalApp 

See  §  342,  Vol.  1.  233,  258  P  1104. 
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On  the  other  hand,  if  you  should  find  from  the  preponderance 
of  the  evidence  that  Mr.  R.'s  (the  decedent)  negligence  was  suc- 
ceeded by  the  negligence  of  the  defendant  by  such  an  interval 
of  time  that  the  negligence  of  the  defendant  intervened  and 
rendered  inoperative  the  negligence  of  Mr.  R.;  that  is  to  say, 
that  while  Mr.  R.  was  negligent,  his  negligence  was  remote  in 
character,  in  such  case,  the  defendant's  negligence  would  be  the 
proximate  cause  of  the  injury  and  resulting  death,  and  the 
plaintiff  would  be  entitled  to  recover,  and  in  that  case  your 
verdict  should  be  for  the  plaintiff.3 

District  of  Columbia. 

But  suppose  you  should  find,  on  the  first  branch  of  the 
case,  that  the  defendant  driver  was  negligent  in  one  or  more 
of  the  particulars  charged  in  the  declaration,  and  that  that  was 
the  direct  and  immediate  cause  of  the  accident  and  the  injury 
to  the  plaintiff,  but  that  in  viewing  the  evidence  on  both  sides 
you  thought  the  defendant  had  made  out  the  defense  of  con- 
tributory negligence;  that  is  to  say,  that  the  plaintiff  herself, 
by  her  own  failure  to  exercise  reasonable  care  for  her  own 
safety,  had  contributed  to  this  accident  and  to  her  injury,  I 
say,  if  you  should  stop  there,  there  must  be  a  verdict  for  the 
defendant. 

But  there  is  one  more  thing  to  be  considered,  if  you  come 
to  that  point,  because  the  law  is  that  even  though  the  plaintiff 
may  have  been  guilty  of  negligence  which  contributed  to  the 
accident  and  the  injury  by  putting  herself  in  a  position  of  peril, 
yet  if  thereafter  the  defendant,  seeing  the  position  in  which 
she  was,  had  an  opportunity,  by  the  exercise  of  reasonable 
care  and  prudence,  to  save  her  from  the  consequences  of  her 
negligence,  it  was  his  duty  to  do  so,  and  if  he  failed  to  do  so, 
and  that  was  the  immediate,  proximate  cause  of  the  injury 
to  the  plaintiff,  still  she  may  recover.  That  is  what  is  called 
the  last  clear  chance.4 

Georgia* 

The  court  instructs  the  jury  that  if,  upon  considering  the 
evidence  in  this  case,  you  come  to  the  conclusion  that  the 
defendant  and  the  defendant's  servant  were  wanting  in  the 
exercise  of  ordinary  care  and  diligence,  in  other  words,  were 

3  Baker  v.  Reid,  5  Terry  (44  Del)  different  or  more  explicit  formula- 

112,  57  A2d  103,  affg.  judgment  on  tion  of  the  doctrine   (of  last  clear 

verdict  for  plaintiff   in  action  for  chance),  he  should  have  requested 

•wrongful  death.  specific  instructions  accordingly. 

The  instruction  given  in  the  case  4  Chr.  Heurich  Brew.  Co.  v.  Mc- 

cited  was  approved,  and  it  was  said  Gavin,  16  F2d  334. 
that  if  the  defendant  desired  any 
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guilty  of  negligence,  and  that  negligence  caused  the  injury, 
the  injury  complained  of  by  the  plaintiff  in  this  case,  then  I 
charge  you  that  you  would  consider  whether  or  not  the  plaintiff, 
in  the  exercise  of  ordinary  care  and  diligence  could  herself 
have  avoided  the  result  of  the  negligence  of  the  defendant  or 
the  defendant's  agent  in  charge  of  the  automobile. 

I  charge  you,  if  the  defendant  is  shown  to  be  negligent, 
yet  if  it  also  appears  the  plaintiff  in  the  case  could  have  avoided 
the  injury  which  resulted  from  the  negligence  of  the  defendant, 
then  the  plaintiff  is  not  entitled  to  recover  because  the  law 
requires  the  plaintiff  herself  to  exercise  ordinary  care  to  protect 
herself  from  danger.  If  the  negligence  of  the  defendant  was 
existing  at  the  time  the  plaintiff  was  hurt,  and  yet,  if  she,  in 
the  exercise  of  the  degree  of  care  and  caution  that  an  ordinarily 
prudent  person  would  exercise  under  similar  circumstances,  could 
have  avoided  the  defendant's  negligence,  then  she  cannot  re- 
cover. But,  if  you  believe  in  the  case  that  it  is  shown  that 
the  defendant  or  the  defendant's  agent  in  charge  of  the  auto- 
mobile was  wanting  in  the  exercise  of  ordinary  care  and  dili- 
gence, and  that,  as  a  result  of  that  negligence  on  the  part  of 
the  defendant,  the  plaintiff  was  hurt,  and  if  your  further  believe 
from  the  evidence  that  the  plaintiff  was  in  the  exercise  of 
ordinary  care  and  diligence,  and  could  not  by  the  exercise  of 
ordinary  care  and  diligence  have  discovered  and  prevented  the 
injury  to  herself,  then  I  charge  you  she  would  be  entitled  to 
recover.5 

Indiana. 

The  court  instructs  the  jury  that  a  plaintiff  may  recover 
damages  for  an  injury  caused  by  the  defendant's  negligence 
notwithstanding  the  plaintiff's  own  negligence  exposed  him 
to  the  risk  of  injury,  if  such  injury  was  more  immediately 
caused  by  the  defendant's  omission,  after  becoming  aware  of 
the  plaintiff's  danger,  to  use  ordinary  care  for  the  purpose  of 
avoiding  injury  to  him.  And  in  this  case  if  you  shall  find  from 
the  evidence  that  the  defendant's  motorman  in  charge  of  de- 
fendant's car  saw  the  plaintiff  in  peril  and  great  danger  on 
defendant's  track  ahead  of  said  car  at  the  crossing  of  Thirty- 
Eighth  Street  and  College  Avenue,  and,  after  seeing  the  plain- 
tiff's peril,  failed  to  exercise  ordinary  care  under  the  circum- 
stances to  avoid  injuring  plaintiff,  and  plaintiff  thereby  received 
injuries  from  which  he  died  as  a  proximate  result  of  said  want 
of  care  on  the  part  of  defendant,  then  your  verdict  should  be  for 

*  Jackson  v.  Merritt  Hdw.  Co.,  26 
GaApp  747,  107  SB  394. 
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the  plaintiff  notwithstanding  the  plaintiff's  want  of  ordinary 
care  brought  him  into  such  position  of  peril.6 

Louisiana. 

In  an  action  like  this  for  damages  against  railroad  com- 
pany by  the  surviving  parent,  for  the  injury,  suffering,  and 
loss  of  his  son  run  over  and  killed  by  a  car  of  the  defendant 
company,  the  defense  of  contributory  negligence  will  not  avail 
if,  by  reasonable  care  on  the  part  of  those  in  charge  of  the 
electric  car,  the  accident  could  have  been  avoided.7 

Missouri. 

The  court  instructs  the  jury  that  if  you  believe  and  find 
from  the  evidence  that  defendant  saw,  or  by  the  exercise  of  the 
highest  degree  of  care  could  have  seen,  that  plaintiff  was  in  a 
position  of  imminent  peril  and  danger  of  being  struck  and 
injured  by  defendant's  automobile,  and  find  that  defendant  in 
time  thereafter,  by  the  exercise  of  the  highest  degree  of  care 
and  with  the  means  and  appliances  at  hand  on  his  automobile  and 
with  safety  to  himself  and  his  automobile,  could  have  sounded 
a  signal  warning  of  the  approach  of  his  automobile,  or  have 
stopped  same,  or  have  diminished  the  speed  of  same,  or  have 
diverted  the  course  of  same,  and  that  the  defendant  could  there- 
by have  avoided  striking  and  injuring  plaintiff,  then  plaintiff  is 
entitled  to  recover  and  your  verdict  must  be  for  the  plaintiff 
and  against  the  defendant,  notwithstanding  you  may  further 
believe  and  find  from  the  evidence  that  plaintiff  was  not  exercis- 
ing ordinary  care  for  her  own  safety.8 

New  Hampshire. 

If  the  defendant,  with  knowledge  of  Mrs.  H.'s  danger,  could, 
by  the  exercise  of  reasonable  care,  have  prevented  the  injury, 
he  was  bound  to  do  so,  and  his  breach  of  duty  would  be  the 
legal  cause  of  the  injury.  The  defendant  was  under  this  duty, 
even  though  Mrs.  H.'s  position  of  danger  resulted  from  her 
prior  fault  or  negligence.  This  principle  of  law  is  called  the  last 
clear  chance  doctrine,  and  means  what  it  is  designated.  In 
order  to  apply  this  doctrine,  you  must  find  from  the  evidence 
first,  that  the  defendant  was  actually  aware  of  Mrs.  H.'s  pres- 
ence; second,  that  the  defendant  knew  that  she  was  ignorant 
of  the  danger  or  unable  to  extricate  herself  from  it ;  and,  third, 

*  Indiana    Union   Trac.    Co.    v.         7Turnbull  v.  New  Orleans  &  C. 
Myers,  47  IndApp  646,  93  NE  888.     R.  Co.,  120  F  783. 
For  similar  instructions,  see  Louis-         8Luck  v,  Pemberton  (MoApp),  29 
ville  &  N.  E.  Co.  v.  Calvert,  170     SW2d  197, 
Ala   565,   54   S   184;    Ferryman   v. 
Chicago  City  B.  Co.,  242  111  269,  89 
NE  9BO. 
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that  after  the  defendant  discovered  the  situation,  he  had  suf- 
ficient time  and  opportunity  to  avoid  the  collision  by  the  exercise 
of  reasonable  care.  So,  too,  if  Mrs.  M.  was  actually  aware  of  the 
approach  of  the  defendant's  automobile  [and  awoke  to  her 
peril]  after  the  defendant  was  unable  to  avoid  the  collision  but 
in  season  for  her  to  have  avoided  it  by  the  exercise  of  reasonable 
care,  then  the  deceased  (Mrs.  H.)  is  to  be  charged  with  con- 
current negligence  and  the  plaintiff  (her  executrix)  cannot 
recover.9 

Ohio. 

If  the  plaintiff  himself  was  guilty  of  negligence  in  running 
in  front  of  the  automobile  which  hurled  him  upon  the  track,  but 
his  negligence  ceased  at  that  time,  his  negligence  in  running  in 
front  of  the  automobile  would  not  preclude  him  from  recovering 
damages  of  the  defendant  company  if  the  motorman,  after  he 
saw  the  plaintiff  upon  the  tracks,  failed  and  neglected  to  use 
ordinary  care  to  stop  the  streetcar  in  time  to  avoid  striking  the 
plaintiff.  In  other  words,  even  if  the  plaintiff  was  negligent  in 
running  in  front  of  the  automobile,  yet  his  negligence  stopped 
there  and  did  not  actively  continue  until  the  moment  he  was  hit 
by  the  streetcar,  the  plaintiff  would  still  be  entitled  to  recover 
if  the  motorman,  after  he  saw  the  plaintiff  in  a  dangerous  and 
perilous  position  on  the  track,  failed  to  use  ordinary  care  to  stop 
the  streetcar  in  time  to  avoid  hitting  the  plaintiff.10 

Oklahoma. 

In  this  connection  you  are  instructed  that  while  it  is  ordi- 
narily true  that  the  plaintiff  cannot  recover  if  it  is  shown  by  the 
evidence  introduced  in  his  behalf  that  he,  himself,  was  guilty 
of  negligence  at  the  time  of  his  injury,  which  was  a  present, 
contributing,  and  proximate  cause  thereof ;  yet,  notwithstanding 
this  general  rule,  if  the  defendant's  servant  in  charge  of  its 
automobile  at  the  time  of  the  accident  saw  plaintiff  in  a  position 
of  peril,  it  then  became  the  duty  of  said  defendant's  servant  and 

9  McLeod   v.    Caprarello,  95  NH         In  the  case  cited  the  trial  court 

343,  64  A2d  21.  used  the  language  ".  .  ,  if  the  motor- 

The  language  in  brackets  in  the  man,  after  he  saw  or  in  the  exercise 

foregoing   instruction  was   not   in-  of  ordinary  care  should  have  seen 

eluded  in  the  charge  as  given,  but  the  plaintiff  upon  the  tracks,"  etc. 

has  been  supplied  to  meet  the  sug-  This  was  held  to  be  erroneous,  as  the 

gestion  of  the  court.   Also  a  clause  rule  in  Ohio  requires  the  defendant 

to  which  some  objection  was  made  to  use  due  care  after  knowledge  of 

has    been    omitted.     However,    the  plaintiff's  peril.  The  form  has  been 

charge  as  given  was  held  not  to  be  revised  accordingly, 
misleading  and  was  approved. 

1  °  Cleveland  R.  Co.  v.  Masterson, 
126  OhSt  42,  183  NE  S73,  92  ALR 
15. 
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employee,  upon  discovery  of  such  perilous  position  of  plaintiff, 
to  use  ordinary  care  to  avoid  injuring  him,  and  this  is  so,  not- 
withstanding you  may  believe  from  a  preponderance  of  the  evi- 
dence that  plaintiff  has  been  guilty  of  contributory  negligence. 

In  this  connection  you  are  further  instructed  that  if  you 
find  and  believe  from  the  evidence  that  a  servant  and  agent  in 
charge  of  defendant's  automobile  saw  plaintiff  was  in  a  position 
of  peril  in  time  to  avoid  injuring  him  by  the  exercise  of  ordinary 
care  by  means  reasonably  within  the  control  of  said  defendant's 
servant  and  agent,  and  that  said  servant  and  agent  of  defendant 
failed  so  to  do,  then  you  are  instructed  plaintiff  would  be  entitled 
to  recover,  and  your  verdict  should  be  for  the  plaintiff. 

But  in  this  connection,  you  are  instructed  that  if  the  driver 
of  defendant's  automobile,  after  discovering  plaintiff's  position 
of  peril,  if  you  find  such  to  be  a  fact,  then  used  ordinary  care  to 
prevent  injury  to  plaintiff,  the  use  of  such  ordinary  care,  under 
such  circumstances  as  outlined,  would  fulfill  his  duty  under  the 
law,  and  if  you  find  that  he  did  so  from  the  evidence  in  the  case, 
then  under  such  circumstances  plaintiff  would  not  be  entitled  to 
recover  and  your  verdict  should  be  for  the  defendant. ' ' 

Rhode  Island. 

But  on  this  phase  of  the  case  if  you  find  that  the  plain- 
tiff himself  was  not  negligent,  or  even  if  you  find  that  he  was 
negligent  and  that  the  motorman  by  the  exercise  of  reasonable 
diligence  after  he  observed  the  dangerous  position  of  this  man 
ML  could  have  stopped  his  car  and  avoided  the  collision,  then  you 
would  be  justified  in  holding  the  company  liable.12 

Virginia, 

The  court  instructs  the  jury  that  although  the  plaintiff's 
intestate  may  have  been  guilty  of  negligence  and  although  that 
negligence  may  in  fact  have  contributed  to  the  accident,  yet  if 
the  defendant  or  engineman  of  the  work-train  could,  in  the 
result,  by  exercise  of  ordinary  care  and  diligence,  have  avoided 
the  accident  which  happened,  then  plaintiff's  intestate's  negli- 
gence will  not  excuse  the  defendant,  and  the  plaintiff  is  entitled 
to  recover,13 

Washington. 

In  connection  with  the  alleged  negligence  upon  the  part  of 
the  deceased,  and  upon  the  part  of  the  defendant,  R.  P.,  there 
is  another  rule  of  law  which  has  a  twofold  application,  com- 

*  *  Skaggs  v.  Gypsy  Oil  Co.,  169         ' 3  Norfolk  &  W.  R.  Co.  v.  Spen- 
Okl  209,  36  P2d  865.  cer's  Admrx,,  104  Va  657,  52  SE  310. 

*  *  Cascambas  v.  Swan,  44  RI  364, 
117  A  431. 
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monly  known  as  the  doctrine  of  "last  clear  chance."  In  ^ 
application  of  this  doctrine  I  instruct  you  that  if  you  believe 
from  the  evidence  that  the  deceased,  0.  P.  S.,  was  negligent 
in  failing  to  see  the  approaching  automobile  and  move  out  of 
the  way  so  that  it  could  pass  in  safety,  or  negligently  attempted 
to  cross  the  road  in  front  of  the  oncoming  automobile,  such 
negligence  on  his  part  would  not  defeat  the  plaintiff's  right  to 
recover,  if  the  said  R.  P.  in  driving  said  automobile  actually  saw 
that  he  was  in  danger  and  should  have  appreciated  the  fact  that 
he  was  in  danger,  if  you  so  find,  in  time  to  have  avoided  running 
into  him  by  the  exercise  of  reasonable  care  and  negligently 
failed  to  exercise  such  care.  The  other  application  of  the  doctrine 
is  that  if  you  believe  that  the  deceased,  0.  P.  S.,  was  negligent 
in  failing  to  see  the  approaching  automobile  and  move  out  of 
the  way  so  that  it  could  pass  in  safety,  or  negligently  attempted 
to  cross  the  road  in  front  of  the  oncoming  automobile,  and  if 
you  believe  that  his  negligence  had,  prior  to  the  instant  of  injury, 
terminated  or  culminated  by  placing  him  in  a  situation  of  danger 
such  that  the  exercise  of  ordinary  care  on  his  part  alone  would 
not  thereafter  have  avoided  the  injury  without  the  cooperation 
of  ordinary  care  on  the  part  of  said  R,  P.,  and  that  she,  by  keep- 
ing a  reasonably  vigilant  lookout,  could  have  seen  and  appre- 
ciated the  exposed  condition  of  the  deceased  in  time  to  have 
avoided  the  injury,  by  the  exercise  of  reasonable  care,  and 
negligently  failed  to  keep  such  lookout  or  to  exercise  such  care, 
then  the  deceased's  prior  negligence  would  not  bar  the  plaintiff's 
right  of  recovery.14 

West  Virginia. 

The  mere  negligent  act  of  one  person  will  not  excuse  negli- 
gent injury  to  him  by  another.  If,  therefore,  a  person  who 
negligently  places  himself  in  a  situation  of  imminent  danger  is 
injured  by  one  who  by  the  exercise  of  reasonable  care  could  have 
avoided  such  injury,  the  negligence  of  the  former  will  not  bar 
recovery. ' 5 

§  1275.    Comparative  or  concurrent  negligence,1* 

California. 

(1)  If  the  plaintiff  was  guilty  of  any  act  of  negligence 
which  directly  contributed  to  her  injury,  or  was  guilty  of  any 
lack  of  ordinary  care  on  her  part,  whether  the  act  be  an  active 
one  or  an  omission  to  do  what  she  ought  to  have  done  under 

• 4  Stephenson  v.  Parton,  89  Wash          ' 6  See   also    Comparative    Negli- 
653,  155  P  147.  gence,  ch>  53,  supra. 

'«  Attelli  v.  Laird,  106  WVa  717, 
146  SE  882. 
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the  circumstances,  and  such  lack  of  care,  act,  or  omission  con- 
tributed to  the  accident,  and  without  which  the  accident  would 
not  have  occurred,  then  you  cannot  go  further  and  apportion  the 
accident  or  injury,  but  the  plaintiff's  contributory  negligence  in 
such  case  defeats  recovery,  and  your  verdict  must  be  for  the 
defendant. ' 7 

(2)  If  you  should  determine  that  the  defendant's  driver 
was  not  negligent,  that  ends  the  case  and  you  do  not  have  to 
go  any  further.  If  you  determine  that  the  driver  was  negligent, 
then  you  must  also  determine  whether  the  plaintiff,  driving  his 
own  machine,  was  guilty  of  any  negligence  which  proximately 
contributed  to  the  injury.    If  the  defendant  is  negligent  and 
the  plaintiff  is  guilty  of  negligence,  no  matter  how  slight,  which 
proximately  contributes  to  the  injury,  there  can  be  no  recovery, 
because  you  have  no  right  to  compare  the  negligence  of  one  with 
the  other.  If  both  are  negligent,  without  reference  to  the  degree 
of  negligence,  there  can  be  no  recovery. 1 8 

(3)  The  court  instructs  you  that  if  after  a  consideration 
of  all  of  the  evidence  you  should  find  that  the  drivers  of  both 
cars  involved  in  this  collision  were  guilty  of  some  negligence 
and  that  such  negligence  of  both  proximately  contributed  to  the 
happening  of  the  accident,  then  your  verdict  must  be  in  favor  of 
the  defendant  even  though  the  driver  of  the  defendant's  car 
may  have  been  most  to  blame,  for  the  law  does  not  measure 
the  degree  of  wrong  or  fault  of  negligent  persons,  and  if  the 
plaintiff  was  negligent  in  the  slightest  degree  and  his  fault 
proximately  contributed  to  the  accident,  he  cannot  recover.19 

Florida. 

It  is  negligence  which  proximately  causes  or  contributes  to 
causing  an  injury  or  damage  which  creates  legal  liability.  There 
may  be  concurrent  causes  of  a  single  injury  which,  operating 
contemporaneously,  together  constitute  the  efficient  proximate 
cause  of  the  injury  inflicted,  and  without  either  one  of  which 
the  harm  would  not  have  been  done.  But  if  two  distinct  causes 
are  successive  and  unrelated  in  their  operation,  they  cannot  be 
concurrent.  One  would  be  proximate  and  the  other  remote 
cause. 

If  you  find  that  one  act  or  omission  is  a  direct  and  self-suf- 
ficient and  proximate  cause  and  the  other  act  or  omission  a 
remote  and  antecedent  cause,  you  shall  disregard  such  remote, 
insufficient  and  antecedent  cause ;  and  should  the  defendant'  be 

**  Raymond  v.  Hill,  168  Cal  473,         «»Silveira  v.  Siegfried,  135  Cal 
143  P  743.  App  218,  26  P2d  666. 

1  a  Power  v»  Crown  Stage  Co.,  82 
CalApp  660,  256  P  467. 
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found  guilty  of  the  proximate,  self-sufficient,  proximate  cause, 
not  united  with  an  act  or  omission  of  the  plaintiff  in  producing 
the  injuries  complained  of,  then  the  defendant  would  be  negli- 
gent and  your  verdict  should  be  for  the  plaintiff, 

If  you  find  that  there  were  two  causes  of  the  accident  which, 
operating  contemporaneously,  constituted  the  efficient  proximate 
cause  of  the  injury  inflicted  and  that  the  act  or  omission  of  the 
plaintiff  produced  one  and  that  the  act  or  omission  of  the  de- 
fendant produced  the  other,  then  the  plaintiff  cannot  recover 
because  she  (he)  had  contributed  to  her  (his)  own  injury,*0 

Indiana. 

The  law  of  this  state  does  not  recognize  the  doctrine  of 
comparative  negligence,  and  you  are  not,  therefore,  permitted  in 
arriving  at  your  verdict,  to  compare  the  alleged  negligence  of  the 
defendant  with  negligence  of  the  plaintiff,  if  any  is  shown.  The 
law  in  our  state  is  that  even  if  you  find  the  defendant  guilty  of 
negligence  in  the  manner  charged  in  the  complaint,  and  if  you 
should  further  find  from  the  evidence  that  the  plaintiff  did  not 
himself  exercise  reasonable  care  to  avoid  the  injury  complained 
of,  and  that  by  reason  of  his  failure  to  exercise  such  care  he 
proximately  contributed,  in  some  degree,  to  the  injury  sustained, 
then  he  cannot  recover  in  this  action,  and  your  verdict  should 
be  for  the  defendant.21 

Michigan. 

When  an  injury  is  received  by  one  person  which  is  in  part 
due  to  the  negligence  of  another  person,  but  it  also  appears  that 
the  person  injured  contributed  to  the  injury  in  some  degree 
by  his  own  negligence,  the  law  does  not  undertake  to  compare 
the  relative  negligence  of  each,  but  lays  down  the  rule  that 
if  the  person  injured  contributed  in  any  degree  to  the  injury  by 
his  own  negligence,  he  cannot  recover,  even  though  the  other 
person  was  more  negligent.  For  that  reason  the  plaintiff  in  this 
case  must  show  that  the  injury  was  caused  by  the  negligence  of 
the  defendant,  and  that  his  own  negligence  did  not  contribute 
thereto.22 

Oregon. 

Now,  there  is  a  principle,  ladies  and  gentlemen  of  the  jury, 
which  you  will  likewise  entertain,  and  that  is  this:  If,  after  a 
complete  survey  of  this  evidence  in  your  deliberations  you  have 

20  Instruction  prepared  by  Judges  2I  Overman  v.  Beech  Grove  Trac. 

of  Eleventh  Judicial  Circuit,  Dade  Co.,  Circuit  Court,  Marion  County, 

County     (Miami),    Florida;     Judge  Indiana,  No.  39709. 

Paul   D.   Barns,   Senior  Judge.    20  2a  Chapman  v.  Strong,  162  Mich 

Florida  Law  Journal  62.  623,  127  NW  741. 
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reached  the  conclusion  that  both  of  the  parties  were  negligent, 
that  the  defendant  was  negligent  in  one  or  more  of  the  particu- 
lars, and  that  likewise  the  plaintiff  himself  was  negligent,  as  is 
alleged,  in  one  or  more  of  the  particulars,  and  that  such  negli- 
gence, however  slight,  contributed  to  the  bringing  about  of  the 
accident,  then  the  law  leaves  the  parties  where  it  finds  them. 
In  other  words,  you  are  not  called  upon  to  compare  which  party 
is  more  negligent  or  more  to  blame.  The  rules  in  the  program 
provide  that  when  that  state  of  affairs  exists  and  you  find  that 
the  evidence  here  from  the  witness  stand  shows  that  they  were 
both  negligent,  and  that  their  negligence  contributed  jointly,  or 
otherwise,  to  bring  about  the  casualty,  then,  the  law  leaves  them 
just  where  it  finds  them  and  the  plaintiff  would  not  be  entitled  to 
recover;  the  verdict  would  be  for  the  defendant  in  that  case, 
because  the  plaintiff  has  instituted  the  case  and  has  not  estab- 
lished the  case.23 


§  1276.    Acts  in  emergencies. 

Alabama. 

Where  one  is  exposed  to  a  danger,  enhanced  suddenly  by 
the  dangerous  condition  under  which  the  danger  must  be  met, 
he  or  she  is  not  necessarily  guilty  of  contributory  negligence 
because  he  or  she  does  not  exercise  the  best  judgment,  or  take 
the  best  measures  for  his  or  her  safety,  but  under  the  stress 
of  danger  or  sudden  peril,  under  such  emergency  and  exigency 
the  person  so  suddenly  confronted  by  such  condition  must  con- 
duct him  or  herself  as  a  reasonably  prudent  person  would  do  if 
thrust  into  the  same  or  like  circumstances,  and  it  is  for  you  to 
say  whether  under  sudden  peril  and  danger,  a  reasonably  prudent 
person  would  have  done  as  intestate  did  in  answering  whether 
or  not  she  was  guilty  of  contributory  negligence  when  thrust 
into  that  condition.24 

California* 

(1)  But  if  a  person,  either  plaintiff  or  defendant,  is  put  in 
great  peril  by  the  negligence  of  the  opposite  party,  of  either 
doing  an  injury  or  of  being  injured,  where  immediate  action  is 
necessary  to  avoid  it,  he  is  not  required  to  exercise  all  of  that 
presence  of  mind  and  carefulness  that  are  justly  required  of  a 
careful  and  prudent  man  under  ordinary  circumstances ;  and  the 
reasonableness  of  his  effort  to  escape  injury,  after  discovery  of 

23  Riley  v*  Good,  142  Or  155,  18         *4  Norwood  Transp.  Co.  v.  Bickell, 
P2d  222,  207  Ala  232,  92  S  464. 


§  1276  INSTRUCTIONS — CIVIL  ACTIONS  40 

the  danger,  is  a  question  for  the  jury  to  determine,  under  all  the 
circumstances  of  the  case.25 

(2)  The  jury  is  instructed  that  when  a  person  is  in  immi- 
nent danger  he  is  not  called  upon  to  exercise  that  intelligence  and 
judgment  he  would  be  expected  to  exercise  were  he  not  in  such 
danger ;  so  if  a  party  in  imminent  danger  has  two  ways  open^  to 
him,  but  has  not  the  time  to  stop  and  investigate,  and  determine 
which  is  the  right  or  safe  way,  and  which  is  the  wrong  or 
unsafe  way,  his  choosing  of  the  latter  is  not,  under  the  circum- 
stances, negligence  on  his  part.26 

(3)  One  who,  without  negligence  upon  his  part,  is  suddenly 
confronted  with  imminent  danger,  or  seeming  imminent  danger, 
is  not  required  to  exercise  that  degree  of  care  and  skill  which 
is  required  in  the  commission  of  an  act  after  careful  delibera- 
tion; he  is  required  to  act  only  as  a  reasonably  prudent  man 
would  act  under  same  or  similar  circumstances ;  and,  therefore, 
if  the  plaintiff  B.  G.  N.  was  suddenly  put  in  peril  without  having 
sufficient  time  to  consider  all  the  circumstances,  he  is  excusable 
for  omitting  some  precaution  or  making  an  unwise  choice  under 
this  disturbing  influence,  although  if  his  mind  had  been  clear  he 
ought  to  have  done  otherwise.    This  is  especially  true  if  the 
peril  is  caused  by  the  defendant's  fault.    In  such  case,  even  if  in 
bewilderment  he  runs  directly  into  the  very  danger  which  he 
fears,  he  is  not  at  fault.27 

Florida. 

The  court  instructs  the  jury  that  if  you  believe  from  the 
evidence  herein  that  the  plaintiff  in  this  action,  through  the 
negligence  of  the  defendant,  was  placed  in  a  situation  where  she 
must  adopt  a  perilous  alternative,  or  where,  in  the  terror  of  an 
emergency,  for  which  she  was  not  responsible  and  for  which  the 
defendant  was  responsible,  she  acted  wildly  or  improperly  and 
suffered  in  consequences,  such  conduct,  under  these  circum- 
stances, was  not  contributory  negligence,  for  the  reason  that 
persons  in  great  peril  are  not  to  be  required  to  exercise  all 
that  presence  of  mind  and  carefulness  which  are  justly  required 
of  a  careful  and  prudent  man  under  ordinary  circumstances. 
In  such  a  case  the  negligent  act  of  the  defendant  is  the  proxi- 
mate cause  of  the  injury,  and  the  plaintiff  may  have  her  action.3*8 

"Reinders  v.  Olsen,  60  CalApp  *8Hainlin  v.  Budge,  56  Fla  342, 

764,  214  P  268.  47  S  826. 

26  Olsen  v.  J.  J.  Jacobs  Motor  For  similar  instruction,  see  Lin- 
Co.,  99  CalApp  428,  278  P  1051.  coin  Rapid  Transit  Co.  v.  Nichols, 

**  Setsuko  Nitta  v,  Haslam,  188  87  Neb  332,  55  NW  872,  20  LEA 

CalApp  736,  33  P2d  678*  853. 
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Georgia. 

The  court  charges  you  that  if  you  believe  from  the  evidence 
that  plaintiff  was  negligent,  not  amounting  to  the  failure  to  use 
ordinary  care,  and  was  suddenly  put  in  a  place  of  peril  by  the 
defendant,  with  insufficient  time  to  consider  all  the  facts  and 
circumstances  which  surrounded  him,  the  law  would  not  require 
of  him  the  same  degree  of  care  and  caution  that  it  would  of  a 
person  who  had  ample  time  for  the  exercise  of  his  judgment. 
In  other  words,  when  a  person  is  suddenly  put  in  a  position  of 
peril  by  the  negligence  of  another,  and  where,  under  the  circum- 
stances, the  emergency  is  so  great  that  he  has  to  act  without 
having  time  to  think,  then  a  person  confronted  with  such  emer- 
gency is  not  held  to  as  strict  accountability  as  a  person  who 
has  ample  time  to  consider  the  facts  and  circumstances  and  the 
situation.29 

Indiana* 

It  is  claimed  by  the  defendant  that  the  plaintiff,  when  the 
team  attached  to  the  carriage  in  which  she  was  riding  turned 
around  in  the  highway  and  just  before  she  was  injured,  stood 
up  in  the  carriage  and  jumped,  or  tried  to  jump,  out  of  the  same; 
that  by  so  doing  she  was  guilty  of  negligence  which  contributed 
proximately  towards  producing  the  injuries  of  which  she  com- 
plains; that  if  she  had  remained  seated  in  the  carriage  she 
would  not  have  been  injured;  and  that  she  is  therefore  pre- 
cluded from  recovering  in  this  case.  Even  though  you  may  find 
from  the  evidence  that  the  plaintiff,  when  the  team  turned 
around  and  just  before  she  was  injured,  if  she  was,  did  stand  up 
in  the  carriage,  or  did  endeavor  to  get  out  of  the  same,  and 
that  no  injury  would  have  occurred  to  her  if  she  had  remained 
seated,  still  if  you  further  find  from  the  evidence  that  the  plain- 
tiff was  in  a  situation  of  sudden  peril,  which  was  brought  about 
by  the  defendant's  negligence,  that  in  standing  up  in  the  car- 
riage and  in  trying  to  get  out  of  the  same  she  acted  under  a 
sudden  fright  and  impulse  created  by  such  peril  that  in  so 
doing  she  acted  naturally,  and  as  ordinarily  prudent  persons 
might  act  when  in  like  situation  and  under  the  influence  of  like 
fright  and  like  impulses,  then  it  will  be  a  question  of  fact  for 
you  to  determine  from  the  evidence  whether  or  not  she  was 
guilty  of  contributory  negligence  in  so  standing  up  in  said  car- 
riage and  in  trying  to  get  out  of  the  same.30 

*»  Cochran   v.    Kendrick,   43    Ga         30  Mclntyre  v.  Orner,  166  Ind  57, 
App  135,  158  SE  57.  76  NE  750,  4  LRA(NS)   1130,  117 

AmSt  359,  8  AnnCas  1087. 
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Special  Request  No.  2 

Ohio. 

If  you  find  that  the  defendant  was  confronted  with  an  emer- 
gency, and  without  his  fault  placed  in  a  situation  of  danger,  he 
is  not  to  be  held  to  the  exercise  of  the  same  care  and  circum- 
spection that  prudent  persons  would  exercise  where  no  danger 
is  present;  nor  can  it  be  said  as  a  matter  of  right,  that  he  is 
guilty  of  negligence  because  he  fails  to  make  the  most  judicious 
choice  between  the  hazards  presented,  or  would  have  escaped 
injury  had  he  chosen  differently.  The  question  in  such  case  is 
not  what  a  careful  person  would  do  under  ordinary  circum- 
stances, but  what  he  would  be  likely  to  do,  or  might^  reasonably 
be  expected  to  do  in  the  presence  of  such  existing  peril. 

General  Charge 

I  did  intend  to  explain  one  thing  to  you  in  relation  to  the 
second  charge  given  at  defendant's  request.  You  will  note  that 
charge  is,  that  if  you  find  that  the  defendant  was  confronted 
with  an  emergency  and  without  his  fault  placed  in  a  situation  of 
danger,  he  is  not  to  be  held  to  the  exercise  of  the  same  care  and 
circumspection  that  prudent  persons  would  exercise  where  no 
danger  is  present.  However,  if  you  find  that  he  was  placed  in  a 
situation  of  danger  by  reason  of  his  own  fault,  and  his  own  viola- 
tion of  the  ordinance,  members  of  the  jury,  then  that  particular 
charge  does  not  apply.31 

South  Carolina. 

(1)  Where  a  party  is  put  in  imminent  peril  by  a  sudden 
and  unexpected  emergency  not  brought  about  by  his  own  negli- 
gence, the  law  requires  of  him  only  the  care  which  a  man  of 
ordinary  prudence  would  have  exercised  in  the  same  circum- 
stances, and  makes  proper  allowance  for  excitement,  terror  or 
the  instinct  of  self-preservation.32 

(2)  Where  a  person  is  brought  face  to  face  with  imminent 
danger  on  account  of  the  negligence  of  another  and  without  fault 
on  his  part,  such  person  is  not  required  in  such  emergency  to 
exercise  the  same  degree  of  care  as  if  he  had  time  for  delibera- 
tion, and  the  full  exercise  of  his  judgment  and  reasoning 
faculties,  but  he  is  only  required  to  exercise  such  judgment 
as  a  person  of  ordinary  reason  and  prudence  would  exercise  under 
similar  extraordinary  circumstances,33 

31  Pratt  v,  Byers,  41  OhApp  112,         33  Brogdon    v.    Northwestern    K, 
179  NE  747.  Co.  of  S.  C.,  141  SC  238,  139  SE  459. 

32  Miller  v.  Atlantic   Coast  Line 
R.  Co.,  140  SC  123,  138  SE  675. 
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Virginia. 

In  judging  of  the  care  exercised  by  the  plaintiff,  reasonable 
allowance  should  be  made  for  the  circumstances  of  the  case; 
and  if  the  plaintiff  is  suddenly  put  in  peril,  without  having  suffi- 
cient time  to  consider  all  the  circumstances,  he  is  excusable 
for  omitting  some  precautions  or  making  an  unwise  choice,  under 
this  disturbing  influence,  although,  if  his  mind  had  been  clear, 
he  ought  to  have  done  otherwise. 

*     *     * 

One  who  negligently  places  another  in  a  position  of  sudden 
peril  should  not  be  heard  to  complain  that  he  did  not  react  with 
wisdom  and  with  promptness.34 

Washington. 

(1)  The  law  recognizes  that  men  are  often  confronted  by 
and  must  act  in  emergencies.    When  a  man  is  suddenly  con- 
fronted by  an  emergency  not  due  to  negligence  on  his  own  part, 
he,  if  he  acts  as  a  reasonably  prudent  person  under  the  circum- 
stances would  act,  cannot  be  charged  with  negligence  because 
in  such  emergency  he  may  not  have  done  that  which  now  can  be 
seen  would  have  prevented  an  accident.   It  is  not  a  question  of 
what  was  the  safest  or  best  thing  to  do,  but  the  question  is 
what,  under  the  circumstances,  would  a  reasonably  cautious 
and  prudent  person  have  done.35 

(2)  A  person  in  imminent  peril  is  not  required  by  law  to 
exercise  the  same  presence  of  mind  and  degree  of  care  which  an 
ordinarily  prudent  man  would  have  exercised  under  ordinary 
circumstances;  that  is,  where  a  person  is  called  upon  to  act  in 
an  emergency  and  takes  what  appears  to  be  the  safest  course  to 
avoid  a  discovered  danger,  he  is  not  necessarily  guilty  of  negli- 
gence, even  though  he  should  not  have  used  the  best  judgment ; 
and  I  therefore  instruct  you  that  in  this  case  if  the  plaintiff, 
the  driver  of  the  Dodge  car,  without  fault,  was  suddenly  brought 
into  a  position  where  he  saw  that  a  collision  was  likely  to  occur, 
he  would  not  be  guilty  of  negligence  in  speeding  up  his  car 
or  veering  to  the  right,  even  though  it  should  subsequently 
appear  not  to  have  been  the  wisest  course  to  take.36 

Wisconsin* 

(1)  Any  person  who,  without  negligence  on  his  part,  is  sud- 
denly placed  in  an  emergency  or  circumstances  of  danger,  either 
to  himself  or  to  others,  or  to  both,  and  is  compelled  thereby  to  act 

**  Norfolk  &  F,  B.  L.  R.  Co.  v.         3e  Hook  v.  Kirby,  175  Wash  352, 
Parker,  152  Va  484,  147  SE  461.  27  P2d  567. 

**Lindsey  v.   Elkins,   154  Wash 
588,  283  F  447. 
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instantly  in  order  to  avoid  injury,  is  not  guilty  of  negligence  if 
in  such  circumstances  he  makes  such  choice  and  takes  such 
course  as  a  person  of  ordinary  prudence  might  reasonably  take 
on  the  instant,  even  though  it  should  turn  out  not  to  have  been 
the  best  or  the  safest  course ;  and  this  applies  even  though  the 
course  taken  be  in  violation  of  some  rule  of  the  road.  Every 
traveler  on  the  highway  has  a  right  to  assume  that  every 
other  traveler  will  obey  the  rules  of  the  road  and  will  not 
negligently  expose  himself  to  or  put  others  in  danger;  and 
he  may  continue  in  that  assumption  until  it  becomes,  or  ought 
to  be  apparent  to  him,  that  some  other  traveler  is  by  wrongful 
conduct  creating  dangers  or  is  either  unaware  of  or  cannot 
avoid  the  danger.  When  such  a  situation  becomes  apparent, 
then  each  traveler  must,  in  order  to  be  free  from  negligence, 
make  all  reasonable  efforts  to  avoid  collision  or  injury,  even 
though  the  other  traveler  is  in  the  wrong  in  his  course  of 
conduct.37 

(2)  You  will  also  consider  that  when  one  is  suddenly  put 
in  a  position  of  danger  requiring  one  to  act  quickly  and  determine 
his  course  of  conduct  in  order  to  avoid  injury  to  others  or  to 
himself,  it  is  not  necessary  that  he  take  the  course  that  in  retro- 
spect seems  would  have  been  wisest  or  safest.  If  the  boy  exer- 
cised his  own  judgment  as  to  the  best  means  of  avoiding  injury, 
and  acted  upon  it,  that  is  sufficient,  although  it  now  seems  likely 
that  had  he  acted  otherwise  he  might  have  avoided  injury  to 
the  plaintiff.38 

§  1277.     Choice  of  ways. 

The  court  instructs  the  jury  that,  if  they  believe  from  the 
evidence  in  this  case  that  J.  E.  had  a  choice  of  two  ways  of  per- 
forming his  duty,  one  of  which  was  perfectly  safe  and  the  other 
dangerous,  and  he  knew  or  should  by  reasonable  care  have 
known  the  fact  as  to  the  two  ways,  and  the  said  J.  E.  chose  the 
dangerous  way  and  was  injured,  then  the  said  J.  E.  was  guilty 
of  contributory  negligence,  and  the  plaintiff  cannot  recover  of 
the  defendants-30 

§  1278.    Opportunity  to  escape  from  threatened  danger* 

The  court  instructs  the  jury  that  the  fact,  if  it  be  a  fact,  that 
J,  W.  remained  under  the  block  at  a  place  where  it  would  likely 
strike  him  when  it  fell,  until  he  was  struck  by  it,  after  he  had 

37  Brown  v.  Haertel,  Circuit  Court,  3S  Sharkey  v.  Shurman,  170  Wis 

Marathon    County,    Wisconsin?    see  350,  174  NW  912, 

210  Wis  345,  352,  354;  244  NW  630,  3»  Edwards  v.  Laurel  Branch  Coal 

633;  246  NW  691.  Co.,  133  Va  534,  114  SE  108, 
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noticed  that  the  chain  was  being  slackened,  would  not  constitute 
negligence  on  the  part  of  said  J.  W.  which  would  bar  a  recovery, 
if  the  jury  find  that  J.  W.  had  no  time  to  get  out  from  under  the 
block  after  he  had  such  notice.40 

§  1279.    Necessity  for  knowledge  of  danger. 
Indiana. 

If  you  find  from  the  evidence  that  the  plaintiff  had  equal 
or  greater  knowledge  than  the  defendant  B.  or  his  agent  of 
the  condition  of  the  premises  in  question  which  brought  about 
the  damage  to  her  property,  if  you  find  it  was  damaged,  and  that 
she  failed  to  act  upon  such  knowledge  and  thereby  proximately 
contributed  to  her  own  damages  then  the  court  instructs  you 
that  the  plaintiff  cannot  recover  as  against  said  defendant  B. 
and  your  verdict  should  be  for  said  defendant. 

*     *     * 

If  you  find  from  the  evidence  that  the  defendant  B.  or  his 
agent  knew,  when  plaintiff  rented  the  premises  in  question, 
that  the  said  radiator  had  been  detached  from  the  pipes,  but 
you  further  find  that  steam  would  not  escape  from  said  pipes 
as  long  as  said  valve  or  stopcock  in  said  pipes  was  kept  closed, 
and  that  the  defendant  B.  or  his  agent  did  not  know  and  had 
no  notice  or  warning  that  said  valve  or  stopcock  was  open,  if 
you  find  from  the  evidence  that  it  was  open,  and  that  plaintiff 
knew  of  such  condition  and  permitted  it  by  her  own  acts  to 
remain  open  until  the  steam  was  turned  into  the  pipes,  then  the 
court  instructs  you  that  the  plaintiff  cannot  recover  in  this 
case  and  your  verdict  should  be  for  the  defendant.41 

Missouri. 

If  the  plaintiff  was  in  a  position  of  peril  and  oblivious  thereto 
and  if  the  defendant,  by  the  exercise  of  ordinary  care  could  have 
prevented  the  injury,  no  matter  how  negligently  the  plaintiff 
placed  himself  in  such  position  of  peril,  such  negligence  of 
plaintiff  is  no  defense.42 

Tennessee* 

The  court  instructs  the  jury  that  the  law  holds  no  one 
responsible  for  exposing  himself  to  a  danger  of  which  he  knew 

40  Keiter-Conley  Mfg,  Co.  v.  Ham-  Western   Union   Tel.   Co.,   25   Utah 

lin,  144  Ala  192,  40  S  280;  see  also  263,  71  P  209. 

Tumbull  v.  New  Orleans  &  d  R,  4I  Waddie  v.  Brinkmeyer,  Circuit 

Co.,   120  F   783;   Camp  v.   Chicago  Court,  Marion  County,  Indiana,  No. 

Great  Western  R.  Co.,  124  la  238,  40389. 

99  NW  735;  Benedict  v*  Port  Huron,  42  Gordon   v.    Postal    Telegraph- 

124  Mich  600,  83  NW  614;  Fritz  v.  Cable  Co.  (MoApp),  24  SW2d  644. 
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nothing,  and  could  know  nothing  by  the  exercise  of  ordinary 
care,  and  of  which  he  was  under  no  obligation  to  inform  himself. 
But  whatever  was  in  plain  view,  and  could  readily  be  seen,  he 
must  see,  or  must  take  the  consequences  of  not  seeing.43 

§  1280.     Care  required  of  children. 

Alabama. 

After  the  age  of  seven  years  and  up  to  fourteen  it  is  &  pnma 
facie  presumption  that  a  child  is  incapable  of  committing  con- 
tributory negligence.  That  is  only  a  prima  facie  presumption, 
or  in  other  words,  the  test  is  that  the  average  child  of  ordinary 
childish  prudence,  so  to  speak,  or  intelligence  and  experience 
and  competency,  up  to  the  age  of  fourteen  years  is  incapable 
of  appreciating  the  danger  to  the  extent  that  he  can  commit 
contributory  negligence.44 

A  rkansas. 

The  plaintiff  is  an  11-year-old  boy.  In  determining  his  con- 
tributory negligence  in  attempting  to  cross  a  highway  in  front 
of  an  approaching  automobile,  he  should  be  held  to  exercise 
the  care  and  prudence  of  a  boy  of  that  age,  and  cannot  be  ex- 
pected to  exercise  the  same  care  that  an  adult  should  under  the 

same  circumstances. 

#     *     * 

If  you  should  find  from  the  evidence  that  the  injury  com- 
plained of  was  caused  or  contributed  to  by  the  failure  of  the 
plaintiff  to  exercise  a  degree  of  care  that  a  child  of  plaintiff's 
age  and  intelligence  ordinarily  exercises  under  the  same  or 
similar  circumstances,  and  but  for  which  acts  the  injury  com- 
plained of  would  not  have  occurred,  then  your  verdict  should  be 
for  the  defendant.45 

California. 

You  are  instructed  that  the  presumption  is  that  K.  W.  [child] 
was  at  all  times  exercising  due  care  for  his  own  safety.  This 
presumption  is  a  form  of  prima  facie  evidence  and  will  support 
findings  in  accordance  therewith  in  the  absence  of  evidence  to 
the  contrary.  If  there  is  other  evidence  that  conflicts  with  this 
presumption  it  is  the  jury's  duty  to  weigh  that  evidence  against 
the  presumption,  and  any  evidence  that  may  support  the  pre- 
sumption, to  determine  which  if  either  preponderates.  Such 

**  Rosenbaum     v.     Shoffner,     98  44  Southern  Exp.  Co.  v.  Roseman, 

Tenn  624,  40  SW  1086.  206  Ala  681,  91  S  612. 

For  like  instruction,  see  Kyle  v.  4«  Murphy   v.    Clayton,    179    Ark 

Southern  Elec.  Light  &  Power  Co.,  225,  15  SW2d  391. 
174  Pa  570,  34  A  323. 
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deliberations,  of  course,  shall  be  related  to  and  be  in  accordance 
with  my  instructions  on  the  burden  of  proof.46 

A  child  may  reasonably  be  expected  to  exercise  that  degree 
of  care  which  a  person  of  his  age,  intelligence,  capacity,  dis- 
cretion, and  experience  would  naturally  and  ordinarily  use.47 

Connecticut. 

(1)  The  boy  cannot  be  heedless  or  careless.  He  is  bound  to 
use  his  faculties.   He  is  bound  to  do  what  he  can  reasonably  do 
to  avoid  injury,  to  see  and  hear,  and  use  generally  his  faculties; 
and  if  he  finds  himself  in  a  position  where  danger  is  imminent, 
he  is  bound  to  do  what  he  can  reasonably  do  to  avoid  it.48 

(2)  Whether  the  boys  were  competent  or  incompetent,  the 
plaintiffs  would  not  be  liable  for  contributory  negligence  in  the 
absence  of  some  negligent  act  or  omission  on  their  part.  If  there 
was  such  act  or  omission  contributing  to  these  injuries  the 
plaintiffs  would  be  liable,  however  incompetent  they  might  be. 
The  plaintiffs'  liability  must  rest  on  some  negligent  conduct 
on  their  part  and  not  on  their  want  of  qualification  alone.49 

(3)  So  far  as  contributory  negligence  is  concerned,  an  im- 
mature child  is  expected  to  use  only  such  judgment  and  have 
such  experience  as  children  of  similar  age  and  experience  would 
have  under  like  circumstances.50 

(4)  A  child  five  years  of  age  is  not,  and  should  not  be, 
expected  to  have  much  judgment  or  be  able  to  exercise  any 
substantial  degree  of  care;  and  therefore  I  apprehend  that  you 
will  have  little  difficulty  with  the  question  of  contributory  negli- 
gence in  these  cases,8 ' 

Delaware. 

All  persons  using  Poplar  Avenue  and  Capital  Trail  have  the 
right  to  assume,  and  have  the  right  to  act  on  the  assumption, 
that  all  other  persons  using  the  same  will  exercise  care  and 
caution  under  the  then  existing  circumstances,  the  care  of  each 
being  in  proportion  to  the  danger  then  existing.  However,  as 

**  Johns  v.  Ward,  X70  CalApp2d  47  Finnegan  v.  Giffen,  89  CalApp 

780,  339  P2d  926.    The  plaintiff  in  702,  265  P  496. 

this  case  was  a  child   a  few  days  48  Schrayer  v.  Bishop  &  Lynes,  92 

less  than  four  years  old.  This  case  Conn  677,  104  A  349. 

was  decided  by  the  Fourth  District  49  Andrews    v.    Dougherty,    96 

Court   of   Appeals,    But   the    First  Conn  40,  112  A  700. 

District  Court  of  Appeals  holds  that  50  Kuczon  v.  Tomkievicz,  100  Conn 

a  child  less  than  four  years  old  is  in-  560,  124  A  226. 

capable,  as  a,  matter  of  law,  of  being  Bl  Morro  v.   Brock ett,   109   Conn 

contributorily  negligent.   Morales  v.  87,  145  A  659. 
Thompson,  171  CalApp2d  405,  340  P 
2d  700. 
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a  general  rule  the  care  and  caution  of  an  infant  of  the  age  of 
seven  years  and  ten  months,  or  thereabouts,  in  any  case  is  that 
degree  of  care  which  children  of  the  same  age  would  be  expected 
to  exercise  under  like  and  similar  circumstances.  The  care 
required  of  a  child  is  to  be  ascertained  by  his  maturity  and 
capacity,  and  the  particular  circumstances  of  the  case,  and  the 
determination  of  this  question,  gentlemen,  is  for  you  to  decide. 

I  might  say  at  this  point  that  in  considering  the  negligence 
of  this  child  you  should  use  what  I  have  just  said  to  you  as  a 
yardstick  to  measure  such  negligence.  At  this  time  I  must  say 
to  you  that  you  should  take  the  testimony  before  you  into  con- 
sideration in  passing  upon  the  degree  of  care  to  be  exercised 
by  L.  J.  W. ;  that  is,  her  age,  her  mentality,  her  physical  con- 
dition and  her  knowledge  of  the  general  conditions  that  existed 
at  the  intersection  of  Capital  Trail  and  Poplar  Avenue. 

#     *     * 

Negligence  has  been  defined,  gentlemen,  to  be  the  want  of 
ordinary  care;  that  is,  the  want  of  such  care  as^  a  reasonable, 
prudent  person  would  exercise  under  like  and  similar  circum- 
stances. I  have  heretofore  described  to  you  the  means  of 
measuring  the  negligence  of  L.  J.  W.,  she  being  an  infant,  and 
now  I  say  to  you,  in  the  event  you  should  find  the  defendant 
guilty  of  negligence,  and  at  the  same  time  you  should  find  the 
plaintiff  was  guilty  of  negligence  which  contributed  to  the  acci- 
dent, then  your  verdict  must  be  for  the  defendant. 

In  the  event  you  find  L.  J.  W.  was  a  child  of  an  age  to  realize 
the  dangers  involved  in  crossing  a  road  at  the  time  a  truck 
was  approaching,  and  that  the  truck  was  being  operated  with 
care  and  caution,  and  that  the  driver  was  not  able  to  avoid 
running  into  her  by  use  of  ordinary  care  and  caution  on  his  part, 
then  she  would  be  guilty  of  negligence  to  such  an  extent  that 
she  could  not  recover,  and  your  verdict  in  that  case,  gentlemen, 
would  be  for  the  defendant.52 

Georgia. 

(1)  The  court  instructs  the  jury  that  this  question  also  will 
arise :  What  would  amount  to  due  care  upon  the  part  of  a  child 
of  eight  years  of  age?  Now,  I  charge  you  that  due  care  in  the 
child  eight  years  old  is  such  care  as  its  capacity,  mental  and 
physical,  fits  it  for  exercising  in  the  actual  circumstances  of  the 
occasion  and  situation,  and  is  determined  by  the  jury.  When 
of  tender  years  and  consequent  immaturity  of  understanding, 
a  child  is  not  amenable  to  so  high  a  standard  of  diligence  in  re- 

52  Buckley  v.  R.  H.  Johnson  &  Co., 
2  Terry  (41  Del)  546,  25  A2d  392, 
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gard  to  his  or  her  own  safety  as  that  which  adults  are  obliged 
to  observe.  Such  care  as  the  capacity  of  the  particular  child 
enables  it  to  use  naturally  and  reasonably  is  what  the  law 
requires  upon  the  part  of  the  child.53 

(2)  The  conduct  of  a  child  of  tender  years  is  not  to  be 
judged  by  the  same  rule  that  governs  the  actions  of  an  adult. 
Although  it  is  the  general  rule  with  regard  to  an  adult  that,  to 
entitle  him  to  recover  damages  for  an  injury  resulting  from  the 
negligence  of  another,  he  must  be  himself  in  the  exercise  of 
ordinary  care;  this  is  not  the  rule  with  regard  to  an  infant  of 
tender  years.  A  child  is  required  to  exercise  only  that  care  and 
caution  which  his  age  and  capacity  fit  him  to  exercise,  and  the 
question  of  whether  he  has  done  this  is  to  be  determined  in  each 
case  by  the  surrounding  circumstances.54 

(3)  A  child  guest  13  years  of  age  is  not  as  a  matter  of  law 
incapable  of  negligence  on  account  of  its  age,  but  such  child  is 
not  bound  to  exercise  the  same  measure  of  ordinary  care  which 
is  exacted  of  every  prudent  adult;  such  child  is  nevertheless 
required  to  exercise  the  "due  care"  of  a  child  of  "tender  years/' 
which  is  "such  care  as  its  capacity,  mental  and  physical,  fits  it 
for  exercising  in  the  actual  circumstances  of  the  occasion  and 
situation  under  investigation."55 

Illinois, 

(1)  The  court  instructs  the  jury  that  the  rule  of  law  as  to 
negligence  in  children  is  that  they  are  required  to  exercise  only 
that  degree  of  care  and  caution  which  persons  of  like  age,  capac- 
ity, and  experience  might  be  reasonably  expected  to  naturally  or 
ordinarily  use  in  the  same  situation,  and  under  like  circum- 
stances, provided  that  the  parents  or  persons  having  the  control 
of  such  children  have  not  been  guilty  of  want  of  ordinary  care 
in  allowing  them  to  be  placed  in  such  circumstances.56 

(2)  The  jury  are  instructed  that  a  boy  of  the  age  of  plain- 
tiff is  only  required  to  exercise  that  degree  of  care  and  caution 
that  a  boy  of  his  age,  intelligence,  capacity,  and  experience 
would  exercise  under  the  same  or  similar  circumstances.57 

Indiana. 

(1)     If  the  plaintiff's  decedent  was  chargeable  with  con- 
tributory negligence,  the  plaintiff  cannot  recover,  though  a  child 

**  Stewart  v.  Southern  Bell  TeL  "Eddleman  v.  Askew,  50  GaApp 

&  T.  Co.,  124  Ga  224,  52  SE  331;  see  540, 179  SE  247. 

also  Chambers  v.  Milner  Coal  &  B.  **  Illinois  Cent.  R.  Co.  v.  Slater, 

Co.,  143  Ala  255,  39  S  170;  McDonald  129  111  91,  21  NE  575,  6  LRA  418, 

v.  Metropolitan  Street  By.  Co.,  80  16  AmSt  242. 

AppDiv  238,  80  NYS  577.  57  Wolczek  v.  Public  Service  Co. 

*4Huckabee  v*  Grace,  48  GaApp  of  Northern  111.,   342   111  482,   174 

621,  173  SE  744.  NE  577. 
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is  only  required  to  exercise  care  commensurate  with  its  capacity 
to  appreciate  and  avoid  danger.  If  it  exercises  such  ordinary 
care  as  a  reasonably  prudent  child  of  the  same  age,  experience, 
and  capacity  would  have  exercised,  under  the  same  or  like  cir- 
cumstances, then  it  is  not  chargeable  with  contributory  negli- 
gence.58 

(2)  A  boy  15  years  of  age  is  charged  with   the   same 
degree  of  care  in  his  use  of  the  public  streets,  as  that  of  an  adult 
unless,  under  the  particular  circumstances  it  is  shown  by  the 
evidence  that  at  the  time  of  the  alleged  injuries  he  did  not 
possess  the  capacity  sufficient  to  exercise  such  care.80 

(3)  A  child  of  the  tender  age  of  five  years  is,,  in  the  eye 
of  the  law,  incapable  of  being  guilty  of  contributory  negli- 
gence.   The   child  would  be   required   to   exercise   only   such 
care  and  discretion  as  could  reasonably  be  expected  of  a  child  of 
its  age  and  intelligence.    A  child  of  this  age  has  usually  not 
reached  a  period  of  mental  development  which  will  bring  discre- 
tion or  discriminating  care,  even  in  its  own  self-protection,  and 
therefore  cannot  be  held  to  that  degree  of  care  for  its  own 
safety  which  would  attach  to  an  older  child  with  a  more  ad- 
vanced mental  development  or  an  adult.60 

Iowa. 

With  respect  to  the  question  of  contributory  negligence  you 
are  told  that  a  child  of  10  years  of  age  is  presumed  to  be  in- 
capable of  contributory  negligence.  It  appears  from  the  undis- 
puted evidence  that  at  the  time  of  the  happening  of  the  accident 
in  question  the  said  C.  J.  W.  was  10  years  of  age.  The  plaintiff 
has,  therefore,  made  out  a  prima  facie  case  of  freedom  from 
contributory  negligence,  by  the  evidence,  and  you  will  so  find 
unless  the  defendant  has  established  facts  and  circumstances  to 
overcome  this  prima  facie  case,  or  at  least  to  place  the  evidence 
on  that  question  in  equipoise.  Such  prima  facie  case  may  be 
rebutted  by  proof  that  the  said  C.  J.  W.  failed  to  use  and  exer- 
cise the  care,  discretion,  and  prudence  of  children  of  a  like  age, 
and  that  such  failure  on  his  part  contributed  directly  to  his 
injury  and  death.  In  determining  the  question  of  whether  C* 
J.  W.  was  guilty  of  contributory  negligence,  you  should  take  into 
consideration  not  only  all  the  things  which  he  did  and  failed  to 
do  in  connection  with  the  accident  in  question  as  shown  by  the 

«8  Feldman  v.  Greenwald,  Circuit  «°  Fleener  v.  Abell,  Circuit  Court, 
Court,  Marion  County,  Indiana,  No.  Marion  County,  Indiana,  No.  45116. 
36737. 

59  Smith  v.  Hurst  &  Co.,  Circuit 
Court,  Marion  County,  Indiana,  No. 
32542. 
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evidence,  but  you  should  also  give  due  consideration  to  his  age, 
experience,  maturity  or  immaturity  of  his  judgment,  his  educa- 
tion, the  condition  of  his  health,  his  knowledge  of  the  surround- 
ings, together  with  any  other  circumstances  or  facts  bearing 
upon  that  question  as  the  same  may  be  shown  by  the  evidence.61 

Kansas, 

You  are  further  instructed  that  children  of  tender  age  are 
not  held  to  the  same  strict  accountability  as  persons  of  full  age 
and  experience,  but  are  required  to  exercise  such  prudence  and 
care  as  persons  of  their  age,  experience,  knowledge,  and  intelli- 
gence are  ordinarily  expected  to  exercise  under  like  circum- 
stances.62 

Kentucky. 

(1)  The  court  instructs  the  jury,  if  they  believe  from  the 
evidence  that  S.  W.,  the  infant  plaintiff,  was  warned  of  the 
danger  of  playing  upon  the  handcar,   and  was  of  sufficient 
intelligence  to  comprehend  the  danger  incident  to  doing  so,  yet 
he  persisted  in  playing  with  said  machine,  such  action  on  his 
part  amounts  to  contributory  negligence,  such  as  will  bar  his 
right  of  recovery,  although  they  may  further  believe  that  it 
was  grossly  negligent  in  the  defendant  company  to  leave  said 

machine  where  it  was  left. 

*     *     * 

The  court  instructs  the  jury  that  although  they  may  believe 
from  the  evidence  the  defendant  was  guilty  of  negligence,  still 
if  they  shall  further  believe  from  the  evidence  plaintiff  failed  to 
exercise  that  degree  of  care  and  caution  which  persons  of  his  age, 
capacity,  and  experience  may  reasonably  be  expected  to  ordi- 
narily use  in  the  same  situation  and  under  like  circumstances, 
and  that  but  for  the  failure  to  use  such  care  and  caution  the 
injury  to  him  would  not  have  occurred,  the  plaintiff  was  guilty 
of  contributory  negligence,  and  the  law  is  for  the  defendant, 
and  the  jury  should  so  find.63 

(2)  The  court  instructs  the  jury  that  the  law  made  it  the 
duty  of  the  plaintiff,  J.  H.,  to  exercise  such  ordinary  care  for  his 
own  safety  as  children  of  his  age,  intelligence  and  experience 
usually  exercise   under  similar  circumstances,   but   no  more; 

61  Webster  v.  Luckow,  219  la  1048,  Chambers  v.  Milner  Coal  &  R.  Co., 

258  NW  685.  143    Ala    255,    39    S    170;    Stewart 

02  Eames  v.   Clark,  104  Kan  65,  v.  Southern  Bell  Tel.  &  T.  Co.,  124 

177  P  540.  Ga.  224,   52   SE   331;   McDonald  v. 

«3  Illinois  Cent.  R.  Co.  v.  Wilson,  Metropolitan  Street  Ry.  Co.,  80  App 

23  KyL  684,  63  SW  608.  Div  233,  80  NYS  577. 

For  other  instructions  on  contribu- 
tory    negligence     of    infants,    see 
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and  if  the  jury  believe  from  the  evidence  that  the  plaintiff  failed 
to  exercise  such  ordinary  care  for  his  own  safety  and  by  ^  such 
failure  upon  his  part  so  far  contributed  to  bring  about  his  in- 
juries that  but  for  such  failure,  if  he  so  failed,  he  would  not  have 
been  injured,  the  law  is  for  the  defendant,  and  the  jury  should 
so  find.64 

Louisiana. 

You  are  required  to  determine  the  facts  by  a  preponderance 
of  the  evidence.  A  child  11  years  of  age,  bright  and  intelligent, 
is  capable  of  contributory  negligence.  People  have  a  right  to 
assume  that  a  child  of  that  age  will  take  care  of  himself.65 

Maine. 

Richard  [plaintiff]  comes  here  and  has  the  burden  of  satis- 
fying you  by  a  preponderance  of  the  evidence,  by  the  weight  of 
the  evidence,  first,  that  Mr.  W.  [defendant]  was  negligent  and 
that  his  negligence  caused  the  injury  [and,  secondly,  that  he, 
Richard,  was  free  from  negligence.  That  is,  he  did  not  con- 
tribute negligently  or  carelessly  in  any  way  to  the  injuries  or 
the  collision]  ;  and  thirdly,  the  matter  of  damages. 

*  *     * 

Now,  the  rule  with  respect  to  Richard— bearing  in  mind  he 
has  the  obligation  of  plaintiff  to  satisfy  you  by  the  weight  of 
the  evidence  that  Mr.  W.  [defendant]  was  negligent  [and  that 
he,  Richard,  was  not] — the  rule  for  Richard  is  different.  A 
child  of  young  years,  tender  years,  is  not  bound  to  exercise 
the  same  degree  of  care  as  an  adult,  but  only  that  degree  of  care 
which  ordinarily  prudent  children  of  his  age  and  intelligence 
are  accustomed  to  use  under  like  circumstances.  No  hard  and 
fast  rule  can  be  laid  down  as  to  the  care  required  of  children. 
It  is  a  question  of  fact,  peculiarly  within  the  province  of  the 
jury.  Mr.  W.,  the  driver,  is  held  to  the  duty  of  acting  as  the 
ordinarily  prudent  man  would  act  under  the  circumstances. 
Richard  is  held  to  the  care  which  ordinarily  prudent  children  of 
his  age  and  intelligence  are  accustomed  to  act  under  like  circum- 
stances. 

*  *     * 

Now,  a  pedestrian — that  is  what  Richard  was,  a  pedestrian 
— about  to  cross  a  road  is  not  flatly,  as  matter  of  law,  bound  to 
look  and  listen.  It  is  not  the  same  as  crossing  a  railroad  track. 
In  that  case  it  is  a  heavy  train  that  goes  speedily  and  must  go 
along.  The  rule  is  different  than  in  automobile  cases  of  this 
type.  And  whether  or  not  a  pedestrian  in  crossing  a  street  may 

64  Louisville  R.  Co.  v.  Hofgesand,       -  e*  Hargus  v.  New  Orleans  Public 
31  KyL  976,  104  SW  361,  Service,  9  LaApp  117,  118  S  847. 
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be  guilty  of  negligence  depends  in  part  at  least  on  the  extent 
to  which  he  may  rely  on  the  fact  that  approaching  vehicles 
will  be  lawfully  and  carefully  driven.  He  is  not  negligent  as  a 
matter  of  law  because  he  fails  to  anticipate  negligence  on  the 
part  of  a  driver  of  a  car.  A  pedestrian,  adult  or  child  for  that 
matter,  has  a  right  to  cross  a  street,  but,  adult  or  child,  he  must 
use  due  care ;  in  one  instance  the  due  care  required  of  an  adult 
and  in  the  other  the  due  care  required  of  a  child  of  his  age  and 
intelligence  in  crossing  a  street.  You  may  find,  and  in  speaking 
of  matters  of  this  nature  I  in  no  way  suggest  what  you  will 
find — you  find  the  facts,  I  do  not — but  should  you  find  some 
emergency  arose,  you  will  consider  that  persons  faced  with 
emergencies  do  not  always  act  with  the  same  care  and  prudence 
which  we  may  expect  at  other  times.  If  the  emergency  was 
created  by  the  fault  of  the  defendant,  for  example,  it  is  one 
thing.  If  the  emergency  was  created  by  the  fault  of  the  plain- 
tiff, it  is  another  thing.  If  the  emergency  was  created  by  the 
fault  of  both  parties  or  the  fault  of  neither,  it  is  still  another 
situation.  The  plaintiff  is  entitled  to  recover,  as  I  said,  if  you 
find  the  defendant  was  negligent  [and  his  negligence  caused  the 
injury],  and  secondly,  if  you  find  the  plaintiff  was  not  [contribu- 
torily]  negligent. 

*     *     * 

So,  as  I  have  said,  and  I  summarize  on  the  point  of  liability. 
The  cases  are  decided  the  same  way,  either  for  the  plaintiff  or 
the  defendant.  There  is  no  difference  in  the  question  of  liability. 
The  burden  is  on  the  plaintiff  to  establish  affirmatively  that  the 
defendant  driver  was  negligent,  that  he  failed  to  act  as  the 
ordinarily  prudent  man  should  have  acted  under  the  circum- 
stances, and  this  negligence  or  lack  of  due  care  caused  the  in- 
juries. [Secondly  that  Richard  used  the  care  that  ordinarily 
prudent  children  of  his  age  and  intelligence  are  accustomed  to 
use  under  like  circumstances.]  That  is,  he  must  show  the  de- 
fendant was  negligent  [and  that  he  was  not]  .66 

66  Desmond    v.    Wilson,    143    Me  dictions,  the  burden  of  proving  con- 

262,  60  A2d  782,  tributory  negligence  of  the  plaintiff 

In  the  case  cited,  judgments  on  is  on  the  defendant.   In  such  juris- 

verdicts  for  the  minor  plaintiff  and  dictions,  the  language  set  forth  in 

his  father  were  affirmed.     The  boy  brackets  pertaining  to  the  duty  of 

was  between  ten  and  eleven  years  the  plaintiff  to  show  that  he  Was 

of  age.  free  from   contributory  negligence, 

The  portions  of  the  court's  charge  in  the  instructions  given  here,  should 

shown     here     were     approved.      It  be    omitted.    The   words    contained 

seems  that  in  the  state  of  Maine  within  the  brackets  in  the  foregoing 

the  burden  of  proving  freedom  from  instructions  have  been  supplied  by 

contributory   negligence   is    on   the  the  editor, 
plaintiff.    In  the  majority  of  juris- 


§  1280  INSTRUCTIONS — CIVIL  ACTIONS  54 

Missouri. 

(1)  The  court  instructs  the  jury  that  in  considering  whether 
or  not  plaintiff  by  his  own  act  contributed  to  his  injuries  you 
should  take  into  consideration  his  age,  intelligence,  and  discre- 
tion, and,  if  you  find  from  the  evidence  that  plaintiff  did  not 
possess  the  intelligence  and  discretion  of  an  adult  at  the  time  of 
his  injuries,  then  the  jury  may  consider  these  facts  in  deter- 
mining whether  or  not  plaintiff  was  guilty  of  contributory  negli- 
gence on  the  occasion  in  question.67 

(2)  The  conduct  of  a  boy  12  years  old  should  not  be  meas- 
ured by  the  standard  of  care  applied  to  an  adult,  because  the 
immaturity  of  youth  ordinarily  embraces,  not  only  an  imperfect 
knowledge  of  natural  facts  and  laws  and  of  the  proper  relation 
between  cause  and  effect,  but,  when  possessed  of  those  elements 
necessary  to  the  exercise  of  reasonable  care,  it  still  lacks  the 
discretion,  thoughtfulness,  and  judgment  presumed  to  be  an 
attribute  of  the  ordinarily  prudent  adult,  and  which  may  be 
said  to  come  only  with  experience.    Thoughtlessness,  impulsive- 
ness, and  indifference  to  all  but  patent  and  imminent  dangers 
are  natural  traits  of  childhood,  and  must  be  taken  into  account 
when  we  come  to  classify  the  conduct  of  a  child.68 

Nebraska. 

The  court  instructs  the  jury  that  the  same  degree  of  care 
and  prudence  in  avoiding  danger  is  not  required  from  a  child 
with  less  prudence,  discretion,  and  understanding  as  from  an 
adult,  if  you  find  from  the  evidence  that  plaintiff  possessed  less 
prudence,  discretion,  and  understanding  than  an  adult.69 

North  Dakota. 

With  respect  to  the  question  of  the  standard  of  care  which 
should  be  exercised  by  the  parties  as  it  relates  to  the  questions 
of  negligence,  contributory  negligence,  and  assumption  of  risk 
on  which  I  have  instructed  you,  I  instruct  you  further  that  you 
should  take  into  consideration  the  age,  experience  and  mental 
capacity  of  the  parties,  together  with  all  other  circumstances, 
A  party  of  subnormal  mental  capacity,  like  a  child,  is  not  sub- 
ject to  such  a  high  standard  of  care  as  a  normal  person  and 
others  dealing  with  him,  if  they  were  aware  of  such  conditions, 
are  subject  to  a  higher  standard  of  care.70 

67  Ludwig  v.  H.  D,  Williams  Coop-  6J>  Ittner  Brick  Co,  v.  Killian,  67 

erage  Co.,  156  MoApp  117,  136  SW  Neb  589,  93  NW  951. 

749.  70Dassinger  v.   Kuhn    (ND),   87 

««  Cervillo  v.  Manhattan  Oil  CoM  NW2d  720. 
226  MoApp  1090,  49  SW2d  183. 
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Ohio. 

(1)  I  charge  you  that  children  are  not  chargeable  with  the 
same  care  as  persons  of  mature  years.  Although  children  are 
required  to  exercise  ordinary  care  to  avoid  the  injuries  of  which 
they  complain,  such  care,  as  applied  to  them,  is  that  degree  of 
care  which  children  of  the  same  age,  education  and  experience, 
of  ordinary  care  and  prudence,  are  accustomed  to  exercise  under 
similar  circumstances.7 ' 


(2)  I  charge  you  that  in  applying  contributory  negligence 
to  the  acts  of  children,  the  conduct  of  children  is  not  gauged 
by  the  same  rules  that  determine  the  contributory  negligence  of 
adults,  and  only  ordinary  care  which  children  of  the  same  age 
or  ordinary  prudence  are  accustomed  to  use  under  similar  cir- 
cumstances is  required.72 

Oregon- 
It  is  contended  in  this  case  that  S.  J.  A.,  the  child  in  ques- 
tion, was  contributorily  negligent.  I  instruct  you  that  a  child 
of  the  age  of  S.  J.  A*  is  not  required  or  expected  to  exercise  the 
degree  of  care  or  precaution  which  would  be  expected  from  an 
adult,  and  by  reason  of  his  age,  as  a  matter  of  law,  could  not  be 
guilty  of  contributory  negligence,  and  you  are  to  wholly  disre- 
gard any  allegations  or  testimony  in  any  manner  tending  to 
establish  any  negligence  of  any  kind  on  the  part  of  said  child, 
S.  J.  A.73 

Tennessee. 

On  the  other  hand,  gentlemen,  it  was  the  duty  of  the  plain- 
tiff, who  was  the  father  of  the  little  child,  to  observe  ordinary 
care  for  the  safety  of  said  child,  as  the  law  does  not  require 
little  children  five  or  six  years  of  age  to  know  anything  about 
automobile  machinery,  nor  does  the  law  require  of  such  children 
any  care  on  their  part  for  their  own  safety  in  a  case  like  this, 
but  the  law  did  require  the  father  who  had  the  custody  of  the 
little  daughter,  S.  J.  E.,  to  exercise  ordinary  care  for  her 
safety,74 

Utah. 

The  degree  of  care  required  of  a  14-year-old  girl  is  not  such 
as  is  required  of  an  adult  person,  but  must  be  determined  by  a 

7 1  Hemmelgarn  v.  Bailey,  61  OLA  73  Archer  v.   Gage,   126   Or  532, 
179,  104  NE2d  50.  270  P  521. 

72  Berchtold  v.  Martin,  38  OhApp  74  Garis  v.  Eberling,  18  TennApp 
556,  177  NE  57.  1,  71  SW2d  215. 
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consideration  of  the  care  that  an  ordinary  child  of  her  age, 
intelligence,  and  experience  would  be  expected  to  use.78 

Virginia. 

The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  the  plaintiff,  H.  R.  W.,  at  the  time  of  the  injury, 
was  a  child  of  tender  years,  and  had  boarded  a  car  of  the  de- 
fendant company  while  the  same  was  standing  at  the  eastern 
terminus  of  the  defendant's  road,  and  that  the  agents  and  em- 
ployees of  the  defendant  company  knew,  or  could  have  known 
by  the  exercise  of  ordinary  care,  of  his  presence  on  said  car, 
and  that  said  child  was  standing  on  the  step  of  said  car,  and 
that  step  was  a  place  of  danger  for  a  child,  that  it  was  the 
duty  of  the  agents  or  employees  of  said  company  to  take  notice 
of  the  danger  of  the  plaintiff;  and  if  they  believe  from  the 
evidence  that  the  conductor  or  motorman  allowed  the  car  to 
start  while  the  plaintiff  occupied  such  position,  which  action 
in  permitting  the  said  plaintiff  to  remain  on  the  car  resulted  in 
the  injury  to  said  plaintiff,  then  they  shall  find  for  the  plain- 
tiff, provided  the  jury  shall  believe  from  the  evidence  that  the 
plaintiff,  by  reason  of  his  age  and  want  of  judgment  and  discre- 
tion, was  not  guilty  of  contributory  negligence  as  heretofore 

defined  in  this  instruction. 

*     *     * 

The  court  instructs  the  jury  that  the  conduct  of  an  infant 
is  not  of  necessity  to  be  judged  by  the  same  rules  which  govern 
that  of  an  adult;  that  while  it  is  the  general  rule  in  regard 
to  an  adult  or  grown  person  that  to  entitle  him  or  her  to  recover 
damages  for  an  injury  resulting  from  the  fault  or  negligence 
of  another,  he  or  she  must  have  been  free  from  fault,  such 
is  not  the  rule  in  regard  to  an  infant  of  tender  years.  The 
care  and  caution  required  of  a  child  is  according  to  its  maturity 
and  capacity  wholly,  and  this  is  to  be  determined  by  the  circum- 
stances of  the  case  and  the  evidence  before  the  jury,  and  the  law 
presumes  that  a  child  between  the  ages  of  seven  and  fourteen 
years  cannot  be  guilty  of  contributory  negligence,  and,  in  order 
to  establish  that  a  child  of  such  age  is  capable  of  contributory 
negligence,  such  presumption  must  be  rebutted  by  evidence  and 
circumstances  establishing  his  maturity  and  capacity/6 

Washington. 

The  court  instructs  the  jury  that,  so  far  as  concerns  this 
defense  which  is  interposed  by  the  defendant  company,  in  which 

**  Balle  v.  Smith,  81  Utah  179,  17  also  Washington,  A.  &  Mt.  V.  Elec. 

P2d  224.  Ry-  Co.  v.  Quayle,  95  Va  741,  80  SE 

^e  Richmond    Trac.    Co.    v.    Wil-  391. 
kinson,  101  Va  394,  43  SE  622;  see 
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it  alleges  that  the  boy  was  guilty  of  contributory  negligence, 
the  burden  is  upon  the  defendant  company,  in  order  to  establish 
that  defense,  to  prove  by  a  fair  preponderance  of  the  evidence 
to  the  satisfaction  of  the  jury  that  the  boy  was  guilty  of  con- 
tributory negligence.  If  you  should  find  by  a  preponderance 
of  the  evidence  in  the  case  that  the  defendant  company  was 
guilty  of  negligence  in  the  particulars  in  issue  here,  and  that 
plaintiff  was  injured  as  the  direct  and  proximate  result  of 
that  negligence,  it  would  then  be  necessary  for  you  further  to 
inquire  as  to  whether  or  not  the  defendant  company  has  shown 
by  a  fair  preponderance  of  the  evidence  that  the  boy  was  guilty 
of  contributory  negligence.  If  you  should  find  from  such  pre- 
ponderance of  the  testimony  that  C.  A.,  the  plaintiff,  was  guilty 
of  contributory  negligence,  and  that  that  contributory  negligence 
directly  and  proximately  contributed  to  this  injury,  then  you 
should  find  for  the  defendant.  In  determining  the  question 
whether  or  not  C.  A,  was  guilty  of  contributory  negligence  to 
such  an  extent  as  directly  and  proximately  and  materially  con- 
tributed to  the  injury  which  he  suffered,  it  is  the  duty  of  the 
jury  to  take  into  consideration  the  boy's  age  and  all  of  the 
circumstances  surrounding  him,  his  experience  or  lack  of  ex- 
perience, his  knowledge  or  lack  of  knowledge,  the  amount  of 
prudence  and  care  and  judgment  which  would  ordinarily  and 
reasonably  be  expected  of  a  boy  of  that  age  under  the  circum- 
stances and  conditions  shown  by  the  testimony  in  this  case. 
That  is  the  rule  by  which  the  question  of  whether  or  not  he  is 
guilty  of  contributory  negligence  is  to  be  measured  by  the  jury. 
You  should  not  apply  to  the  plaintiff  in  the  case  the  same  rules 
you  would  apply  to  a  grown  man.  You  should  make  allowances 
for  his  youth,  and  in  attempting  to  determine  the  question  of  his 
contributory  negligence  or  the  lack  of  it,  inquire  whether  or  not 
he  exercised  such  care  as  would  reasonably  and  ordinarily  be 
expected  of  a  boy  of  his  age  and  intelligence  and  experience 
under  like  circumstances  and  conditions.77 

77  Akin  v.  Bradley  Engineering  &  138  NYS  3  (boy  less  than  9  years  of 

Machinery  Co.,  51  Wash  658,  99  P  age) ;  Texas  &  P.  Ry.  Co.  v.  Ball,  38 

1038;  see  also  Pierce  v.  Southern  B.  TexCivApp     279,  85  SW  456  (boy 

Co.,  8  GaApp  426,  69  SE  494  (child  11  years  of  age) ;  Mexican  Cent.  B. 

15  years  of  age) ;  McGuire  v.  Bichard  Co.  v.  Bodriguez  (TexCivApp),  133 

Guthmann  Transfer  Co.,  234  111  125,  SW  690  (boy  5  years  of  age). 
84  NE  728  (boy  7  years  of  age) ;  In-         "Immature  years"  not  objection- 

dianapolis  S.  B.  Co.  v.  Emmerson,  able,  see  Stephenville,  N.  &  S.  T.  B. 

52  IndApp  403,  98  NE  895  (girl  16  Co.  v.  Voss  (TexCivApp),  159  SW 

years    of    age);    Herron    v.    High  64. 
Ground  Dairy  Co.,  153  AppDiv  388, 
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West  Virginia. 

The  court  instructs  the  jury  that  the  conduct  of  an  infant 
is  not  of  necessity  to  be  judged  by  the  same  rules  which  govern 
that  of  an  adult;  that  while  it  is  the  general  rule,  in  regard  to 
an  adult  or  grown  person,  that  to  entitle  such  person  to  recover 
damages  for  an  injury  resulting  from  a  fault  or  negligence  of 
another,  such  person  must  have  been  free  from  fault.  Such  is 
not  the  rule  in  regard  to  an  infant  of  tender  years.  The  care 
and  caution  required  of  a  child  is  according  to  its  maturity  and 
capacity  wholly,  and  this  is  to  be  determined  by  the  circum- 
stances of  the  case  and  the  evidence  before  the  jury,  and  the  law 
presumes  that  a  child  between  the  ages  of  five  and  six  years 
cannot  be  guilty  of  contributory  negligence,  and,  in  order  to 
establish  that  a  child  of  such  age  is  capable  of  contributory 
negligence  such  presumption  must  be  rebutted  by  evidence  and 
circumstances  establishing  her  maturity  and  capacity,78 

Wisconsin. 

(1)  Ordinary  care  means  such  care  as  the  great  mass  of 
boys  of  the  age,  intelligence,  and  experience  of  the  plaintiff 
usually  exercise  under  similar  circumstances,  or  such  care  as 
ordinarily  careful  boys  of  the  age,  intelligence,  and  experience 
of  the  plaintiff  usually  exercise  under  similar  circumstances.79 

(2)  The  fifth  question  is  this: 

Did  the  plaintiff,  L.  F.,  fail  to  use  ordinary  care  for 
his  own  safety  and  thereby  proximately  contribute  to 
his  own  injury? 

In  considering  this  question  you  will  bear  in  mind  that  the 
plaintiff  was  a  child  about  four  and  one-half  years  of  age,  and 
you  will  consider  the  place  where  he  has  resided  and  the  oppor- 
tunity or  lack  of  opportunity  which  he  has  had  to  acquire  experi- 
ence in  such  matters  as  are  here  involved. 

Ordinary  care  on  the  part  of  such  a  person  means  such  care 
as  the  great  mass  or  majority  of  children  of  the  same  age  and 
presumed  intelligence  and  experience  as  the  plaintiff  ordinarily 
use  under  the  same  or  similar  circumstances;  or,  to  state  it  in 
another  way,  it  is  the  care  which  an  ordinarily  prudent  child  of 
the  same  age,  intelligence,  and  experience  ordinarily  uses  under 
the  same  or  similar  circumstances. 

Children  are  not  by  the  law  expected  to  exercise  such  care, 
foresight,  and  judgment  as  a  mature  person  ordinarily  uses, 
but  only  such  as  is  ordinarily  possessed  and  used  by  a  child  of 
the  age  and  experience  here  in  question,  and  if  that  degree  of 

7*  McCallam  v.  Hope  Natural  Gas         7*  Anderson  v.  Chicago  Brass  Co., 
Co.,  93  WVa  426,  117  SB  148.  127  Wis  273,  106  NW  1077. 
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care,  foresight,  and  judgment  is  used,  then  the  child  has  used 
ordinary  care. 

You  are  instructed  that  as  to  this  question  you  should  take 
into  consideration  the  age  and  intelligence  of  the  child.  If  he 
was  able  to  know  that  there  was  danger  in  going  onto  the  high- 
way without  looking  for  cars,  then  it  was  his  duty  to  look  before 
attempting  to  cross  the  highway. 

If  he  was  intelligent  enough  to  understand  a  direction  or 
warning  and  had  received  one  not  to  go  out  on  the  road,  it  would 
be  negligence  for  him  to  go  on  across  contrary  to  the  warning, 
provided  that  he  was  able  to  understand  that  there  was  danger 
in  violating  or  failing  to  heed  the  warning. 

If,  however,  the  plaintiff  failed  to  use  that  degree  of  care 
for  his  own  safety,  that  is,  the  degree  of  care  ordinarily  and 
usually  used  by  a  child  of  his  age,  experience,  and  intelligence, 
then  he  failed  to  use  ordinary  care,  and  if  he  thereby  efficiently 
contributed  to  produce  his  own  injury  as  a  natural  result,  and 
if  he,  considered  as  a  child  of  his  age  and  experience,  ought 
reasonably  to  have  foreseen  that  some  injury  to  himself  might 
probably  be  produced  by  his  conduct  in  going  out  on  the  high- 
way as  he  did,  then  and  only  then  you  should  answer  this 
question  "Yes."80 

§  1281.     Care  required  of  blind  persons. 

Iowa, 

The  court  instructs  the  jury  that  it  must  appear  from  the 
evidence  that  the  plaintiff  did  not  in  any  way  contribute  to 
the  happening  of  the  accident  in  question  by  any  negligence 
on  his  part,  that  is,  by  his  own  want  of  ordinary  care.  The 
plaintiff,  on  his  part,  was  under  obligation  to  use  ordinary 
care  to  prevent  injury  when  passing  over  any  sidewalk;  and 
if  he  failed  to  do  so,  and  his  failure  in  any  way  contributed 
to  the  happening  of  the  accident  in  question,  then  he  cannot 
recover  herein.  The  evidence  shows  without  dispute  that  he 
was  blind,  and  this  fact  should  be  considered  by  you  in  deter- 
mining what  ordinary  care  on  his  part  would  require  when  he 
was  attempting  to  pass  over  one  of  the  sidewalks  of  this  city.81 

80  Ferge  v.  Schuetz,  Circuit  Court,  public  streets  "must  exercise  a 

Marathon  County,  Wisconsin;  see  higher  degree  of  care  and  caution 

195  Wis  662,  217  NW  656.  than  a  person  ordinarily  would  be 

8 !  Hill  v.  City  of  Glenwood,  124  la  expected  or  required  to  use  had  he 
479,  100  NW  622.  It  was  con-  full  possession  of  his  sense  of  sight." 
tended  that  the  admitted  fact  of  The  higher  court  said:  "We  can- 
plaintiff's  blindness  made  it  the  not  give  this  proposition  our  assent, 
court's  duty  to  instruct  that  a  blind  *  *  *  The  streets  are  for  the 
person  who  attempts  to  use  the  use  of  the  general  public  without 
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Oregon. 

One  deprived  of  sight  need  exercise  no  more  than  ordinary 
care  in  determining  whether  automobiles  are  being  operated  in 
the  street,  but  due  care  upon  his  part  contemplates  that  he 
should  bear  in  mind  his  disability  and  therefore  make  greater 
use  of  his  remaining  senses  in  an  effort  to  apprise  himself 
of  the  use  which  is  being  made  of  the  street  by  others. 

#:          #          # 

You  are  further  instructed  that  the  blind  have  equal  rights 

to  the  use  of  the  streets  in  the  city  of  P ,  Oregon,  as  have 

motorists  and  other  people,  but  you  are  instructed  that  the 
blind,  while  using  the  streets,  must  exercise  such  degree  of 
care  as  is  usually  and  ordinarily  exercised  by  other  persons 
similarly  afflicted.  Whether  or  not  the  plaintiff,  J.  W,,  was  negli- 
gent or  careless  in  going  out  upon  the  street  at  the  time  of  the 
accident  unassisted  and  without  a  cane  is  for  you  to  say.  If  you 
find  that  J.  W.  went  out  upon  this  street  at  the  time  of  this 
accident  without  a  cane  and  unassisted  and  that  this  was  not 
the  exercise  of  that  degree  of  care  which  a  person  similarly 
afflicted  under  like  circumstances  would  have  exercised,  then 
J.  W.  would  be  negligent,  and  if  this  negligence  contributed  to 
his  injuries,  then  he  cannot  recover  in  this  case,82 

§  1282.    Care  required  of  drunken  persons. 
Connecticut* 

The  mere  fact  that  the  plaintiff  was  intoxicated,  if  it  was 
a  fact,  would  not  prevent  her  recovery,  but  its  importance  in 
this  case  would  be  that  it  would  strengthen  the  probability  of 
the  defendant's  claim  that  she  stepped  out  in  front  of  his 
car  upon  the  hardened  surface  of  the  highway  without  making 
any  use  of  her  senses  to  avoid  the  danger  to  which  such  a 
position  would  expose  her.83 

discrimination.  *  *  *  The  law  trial  court  to  omit  to  amplify  the 
casts  upon  one  no  greater  burden  instruction  given  so  as  to  put  more 
of  care  than  upon  the  other.  *  *  *  emphasis  upon  the  fact  of  blindness 
The  plaintiff's  blindness  is  simply  as  an  element  for  the  jury's  con- 
one  of  the  facts  which  the  jury  sideration  in  determining  whether 
must  give  consideration  in  finding  the  plaintiff  exercised  reasonable 
whether  he  did  or  did  not  act  with  care. 

the  care  which  a  reasonably  prudent  a2  Weinstein  v.  Wheeler,  185  Or 

man  would  ordinarily  exercise  when  518,  296  P  196,  296  P  1079;  see  also 

burdened    by   such   infirmity."      It  Weinstein  v.  Wheeler,  141  Or  246, 

was  further  held  that  as  a  more  15  P2d  383. 

specific    instruction    was    not    re-  *3  Murphy   v,    Adams,    99    Conn 

quested,  it  was  not  error  for  the  632,  122  A  398. 
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Missouri. 

The  court  instructs  the  jury  that  if  you  find  and  believe 
from  all  the  evidence  that  the  decedent,  F.  H.  G.  V.,  directly 
contributed  to  his  injury  and  death  by  his  own  negligence  or 
want  of  ordinary  care  at  the  time  and  place  of  falling  into  the 
excavation  in  question,  then  plaintiff  cannot  recover  in  this 
case  and  your  verdict  should  be  for  the  defendant;  and  in  this 
connection  you  are  further  instructed  that  the  law  does  not 
permit  any  one  to  voluntarily  incapacitate  himself  from  the 
ability  to  exercise  ordinary  care  for  his  own  safety,  and  then 
to  recover  for  an  injury  to  which  his  own  want  of  care,  so 
caused,  had  directly  contributed,  nor  can  the  widow  of  a  man, 
injured  while  so  incapacitated  and  through  a  want  of  care  so 
caused,  recover  for  his  death  brought  about  by  such  injury. 
If  the  jury  do  find  from  the  evidence  in  this  cause  that  said 
deceased  fell  into  the  excavation  in  question  while  in  a  state 
of  intoxication,  and  that  such  intoxication  directly  contributed 
to  the  happening  of  such  injury,  and  that  such  injury  would 
not  have  occurred  but  for  such  intoxication,  then  your  verdict 
will  be  for  the  defendant.84 

Oregon. 

If  you  should  find  from  the  evidence  that  plaintiff  had  intoxi- 
cating liquor  on  her  person  or  was  intoxicated  at  the  time  she 
received  the  injury,  that  fact  alone  does  not  make  plaintiff 

guilty  of  contributory  negligence. 

*  *    * 

If  you  find  from  the  evidence  that  the  plaintiff  w^s  intoxi- 
cated at  the  time  she  was  injured,  it  will  also  be  necessary  for 
you  to  find  that  plaintiff  failed  to  exercise  the  degree  of  care 
an  ordinarily  prudent,  sober  person  would  exercise  under  like 
or  similar  circumstances,  and  the  failure  to  exercise  that  degree 
of  care  directly  contributed  to  the  proximate  cause  of  the  injury 

before  you  can  find  plaintiff  guilty  of  contributory  negligence. 

*  *    * 

I  instruct  you  that  intoxication  is  synonymous  with  drunk- 
enness, evidenced  by  undue  and  abnormal  excitations  of  the 
passions  or  feelings  or  the  impairment  of  the  capacity  to  think 
and  act  correctly  and  efficiently.  The  party  under  the  influence 
of  liquor  is  not  necessarily  intoxicated  and  cannot  be  so  judged 

unless  his  or  her  mental  and  physical  faculties  are  impaired. 

*  *     * 

The  mere  fact,  in  itself,  that  she  was  intoxicated  would  not 
preclude  recovery  unless  such  condition  was  the  proximate  cause 

«4  Voelker  v.  Hill-O'Meara  Constr. 
Co.,  153  MoApp  1,  131  SW  907. 
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of  her  injury.  Regardless  of  whether  or  not  she  was  intoxicated, 
her  conduct  is  to  be  measured  by  that  degree  of  care  which 
an  ordinarily  prudent  person  of  like  age  and  experience  would 
have  exercised  under  similar  circumstances.  In  other  words, 
her  conduct  is  to  be  tested  by  the  degree  of  care  which  a  per- 
son not  intoxicated  would  have  exercised. 

#     *     * 

The  care  required  of  a  person  who  has  become  intoxicated 
voluntarily  is  the  same  as  that  required,  of  one  who  is  sober.  If 
he  fails  to  exercise  that  degree  of  care  for  his  own  safety  which 
an  ordinarily  prudent,  sober  person  would  exercise  under  the 
same  or  similar  circumstances,  and  such  failure  contributes  as 
a  proximate  cause  to  the  injury  of  which  he'  complains,  he  is 
guilty  of  contributory  negligence.85 

Washington. 

Defendant  claims  that  at  the  time  of  the  accident  under 
consideration  the  plaintiff  was  intoxicated.  The  mere  fact  of 
intoxication,  if  you  should  find  from  a  preponderance  of  the 
evidence  that  the  plaintiff  was  intoxicated,  would  not  of  itself 
absolve  the  defendants  from  liability  on  their  plea  of  contribu- 
tory negligence.  There  must  be  some  negligence  on  the  part  of  the 
plaintiff  materially  contributing  to  the  accident,  in  order  to 
avoid  liability  on  this  plea.  An  intoxicated  person  may  or  may 
not  be  negligent,  but  if  you  should  find  from  a  preponderance 
of  the  evidence  that  the  plaintiff  was  intoxicated  at  the  time 
of  the  accident,  then  that  would  be  a  circumstance  for  you 
to  consider  in  determining  whether  or  not  she  was  negligent,86 

Wisconsin. 

If  the  plaintiff,  at  the  time  of  the  accident,  was  so  intoxicated 
as  to  be  incapable  of  managing  and  conducting  himself  and  his 
team  with  ordinary  care  and  prudence,  then  the  plaintiff  could 
not  be  said  to  be  in  the  use  of  ordinary  care;  and,  if  this  want 
of  ordinary  care  produced  or  contributed  in  the  slightest  degree 
to  produce  the  injury  complained  of,  the  plaintiff  was  not  entitled 
to  recover.87 

§  1283.    Right  to  assume  other  party  will  exercise  care. 
California. 

The  general  rule  is  that  every  person  has  a  right  to  presume 
that  every  other  person  will  perform  his  duty  and  obey  the  law, 

«  Brady  v,  Schnitzer,  135  Or  250,         87  Seymer  v.  Lake,  66  Wis  651, 
296  P  961.  29  NW  564. 

86Mattson  v.  Cragin,  149  Wash 
638,  272  P  36. 
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and  in  the  absence  of  reasonable  ground  to  think  otherwise,  it 
is  not  negligence  to  assume  that  he  will  not  be  exposed  to  danger 
which  will  come  to  him  only  from  violation  of  law  or  duty  by 
such  person.88 

Indiana* 

Every  one  has  the  right  to  presume  that  each  person  will 
obey  the  law  and  that  another  in  possession  of  his  faculties  will 
exercise  reasonable  care  for  the  safety  of  himself  and  his  prop- 
erty proportionate  to  the  danger  of  which  such  person  has 
knowledge  or  which  by  reasonable  care  he  could  know  of.  Also, 
everyone  has  the  right  to  believe  that  another  person  of  mature 
age  and  in  possession  of  his  faculties  will  exercise  reasonable 
care  not  to  injure  him  or  his  property  and  all  these  presumptions 
may  be  entertained  until  it  becomes  apparent  that  such  persons 
are  not  exercising  such  care,89 

Kentucky. 

In  the  absence  of  contrary  knowledge,  actual  or  implied, 
one  need  not  anticipate  danger  which  can  come  to  him  only 
through  a  breach  of  duty  by  another ;  that  is,  one  may  assume 
that  all  precautions  required  of  others  for  his  protection  have 
been  or  will  be  taken, .  whether  those  precautions  arise  out  of 
the  common-law  duty  to  exercise  ordinary  care  to  avoid  injury 
to  others  or  by  force  of  statute  or  ordinance.90 

§  1284.    No  presumption  of  contributory  negligence. 

Arkansas. 

The  court  instructs  the  jury  that  if  you  believe  from  the 
evidence  that  the  death  of  the  deceased  was  caused  by  the 
negligence  of  the  defendant  company,  a  recovery  cannot  be 
defeated  on  the  ground  of  contributory  negligence  unless  it 
appears  from  the  evidence  that  the  deceased  himself  failed  in 
the  exercise  of  ordinary  prudence  and  that  such  failure  so  con- 
tributed to  the  injury  that  it  would  not  have  occurred  if  he  had 
been  without  fault.  Contributory  negligence  will  not  be  pre- 
sumed, but  must  be  proved  by  a  preponderance  of  the  evidence.91 

California, 

(1)  I  instruct  you  that  in  the  absence  of  evidence  to  the 
contrary  there  is  a  legal  presumption  that  the  deceased  used 
due  care  on  his  part. 

88  Pinello  v.  Taylor,  128  CalApp  9°  Foreman  v.  Western  Union  Tel. 
508,  17  P2d  1039.  Co.,  228  Ky  300,  14  SW2d  1079. 

89  Jensen  v.  Koplovitz,   Superior  9I  St  Louis,  I.  M.  &  S.  R.  Co. 
Court,   Lake   County,'  Indiana,   No.  v.  Hitt,  76  Ark  227,  88  SW  908,  990. 
19928;  see  197  Ind  475,  151  NE  390. 
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I  instruct  you  that  in  the  absence  of  any  evidence  to  the 
contrary  the  law  presumes  that  the  deceased  did  everything 
that  a  reasonably  prudent  man  would  have  done  under  the  same 
circumstances  for  the  protection  of  his  own  safety.92 

(2)  You  are  instructed  that  in  determining  whether  the 
deceased  was  or  was  not  guilty  of  contributory  negligence  in 
the  absence  of  evidence  to  the  contrary,  the  law  presumes  that 
he  did  everything  that  a  reasonably  prudent  man  would  have 
done  under  the  circumstances  for  the  protection  of  his  own 
safety.93 

(3)  Under  the  law  of  this  state,  the  fact  that  an  accident 
happened  does  not  in  itself  raise  any  presumption  of  negligence 
upon  the  part  of  the  defendant  nor  of  contributory  negligence 
on  the  part  of  the  plaintiff.  On  the  contrary,  the  law  presumes 
that  all  persons  obey  the  law  and  exercise  ordinary  care.  This 
is  what  is  known  as  a  disputable  presumption  and  may  be 
controverted,  but  such  presumption  prevails  unless  and  until 
overcome  by  contrary  evidence.94 

(4)  You  are  instructed  that  in  determining  whether  the 
plaintiff  was  or  was  not  guilty  of  contributory  negligence,  in  the 
absence  of  evidence  to  the  contrary,  the  law  presumes  that  he  did 
everything  that  a  reasonably  prudent  person  would  have  done 
under  the  circumstances  for  the  protection  of  his  own  safety.95 

Idaho. 

There  is,  until  the  contrary  is  proved,  a  presumption  that 
the  deceased,  W.  E.  P.,  was  exercising  due  and  proper  care 
for  the  protection  of  his  person  and  the  preservation  of  his 
life  at  the  time  of  the  accident;  this  presumption  arises  from 
the  instinct  of  self-preservation  and  the  disposition  of  men 
to  avoid  personal  harm.  This  presumption  is  not  conclusive, 
but  is  a  matter  to  be  considered  by  the  jury,  in  connection  with 
all  the  other  facts  and  circumstances  of  the  case,  in  determining 
whether  or  not  the  deceased,  W.  E.  P.,  was  guilty  of  contributory 
negligence  at  the  time  of  the  accident90 

Iowa. 

Further  in  regard  to  the  question  of  contributory  negligence, 
you  are  instructed  that  under  the  law  of  this  state  where  a 
human  being  is  killed  by  accident  and  there  is  no  eyewitness 

»*Kinnear  v,  Martinelli,  84  Cal  9a  Tanaka  v.  Granelli,  107  CalApp 

App  721,  258  P  686.  547,  290  P  515. 

»*  Ramsey  v.  Pasini,  108  CalApp  9e  Packard  v.  O'Neil,  45  Id  427, 

527,  291  P  884.  262  P  881,  66  ALR  317. 

»*Comstock  v«   Morse,   107   Cal 
App  71,  290  P  108. 
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and  no  obtainable  direct  evidence  of  the  conduct  or  actions  of 
the  decedent  immediately  prior  to  and  at  the  time  of  the 
accident,  the  law  indulges  the  inference  that  the  instinct  of 
self-preservation  or  the  love  of  life  was  such  as  to  prompt 
him  to  exercise  ordinary  care  for  his  safety.  This  inference 
is  not  conclusive  but  is  a  matter  to  be  considered  by  the  jury 
in  connection  with  all  the  evidence  in  the  case,  and  this  inference 
is  not  to  be  indulged  in  where  there  is  direct  evidence  obtainable 
as  to  the  person's  conduct  at  and  shortly  prior  to  the  time  of 
the  accident,  and  in  any  event  is  only  to  be  considered  in  con- 
nection with  the  facts  and  circumstances  as  shown  in  evidence. 
So  in  this  case,  if  you  find  that  there  is  an  absence  of  any 
obtainable  direct  evidence  as  to  what  Mrs.  A.  did  or  failed  to 
do  by  way  of  precaution  at  and  immediately  prior  to  the  accident 
in  question,  and  no  eyewitness  as  to  the  manner  in  which  the 
said  Mrs.  A.  was  conducting  herself  just  prior  to  the  time  it 
is  claimed  she  was  injured,  then  you  have  a  right  to  infer  she 
was  exercising  that  caution  which  a  person  of  ordinary  care 
and  prudence  would  exercise  under  like  circumstances,  unless 
the  facts  and  circumstances  shown  in  evidence  on  the  trial  of 
this  case  negative  such  inference,  in  which  case  such  inference 
would  not  exist  and  you  should  give  no  consideration  thereto.97 

Minnesota. 

Defendants  claim  and  allege  that  plaintiff's  decedent,  0.  A., 
was  himself  negligent,  and  that  this  negligence  was  a  proximate 
cause  of  his  death.  This  defense  is  known  in  the  law  as  con- 
tributory negligence.  The  law  is  that  the  burden  of  proving 
contributory  negligence  by  a  fair  preponderance  of  the  evidence 
is  on  the  defendants.  In  that  connection  the  court  instructs 
you  that,  where  one  is  killed  by  the  negligence  of  another,  the 
presumption  is  that  he  who  was  killed  was  in  the  exercise  of 
due  care  at  the  time  of  the  accident.  The  presumption  is  based 
on  the  law  of  nature,  the  universal  and  insistent  instinct  of 
self-preservation.  The  presumption,  however,  must  yield  to  clear 
proof  of  his  contributory  negligence.98 

§1285*    Facts  and  circumstances  that  constitute  contributory 
negligence. 

Alabama. 

The  court  charges  the  jury  that  all  persons,  including  the 
plaintiff,  that  use  the  aisles  in  the  defendant's  store  for  the 
purpose  of  walking  to  the  place  where  they  pay  their  bills  are 

»*Azeltine  v.  Lutterman,  218  la         9»Aubin'v.  Duluth  Street  R.  Co., 
675,  254  NW  854.  169  Minn  342,  211  NW  580. 
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under  the  duty  to  exercise  ordinary  and  reasonable  care  to 
avoid  and  prevent  stumbling  over  obstructions  in  said  aisle  or 
passageway,  and  such  persons  are  under  the  duty  to  exercise 
ordinary  and  reasonable  care  to  observe  the  change  in  direction 
of  the  aisles  or  passageways,  the  obstruction  therein,  and  in 
this  case  if  you  are  reasonably  satisfied  from  the  evidence  that 
the  plaintiff,  at  the  time  she  was  injured,  was  proceeding  to 
a  point  in  the  defendant's  store  for  the  purpose  of  paying  her 
said  bill,  and  that  she  did  not  exercise  reasonable  and  ordinary 
care  to  observe  the  weighing  machine  in  said  aisle  or  passage- 
way, if  you  are  reasonably  satisfied  from  the  evidence  in  the 
case  that  said  weighing  machine  was  obvious  to  a  person  using 
said  aisle  or  passageway,  and  that  her  failure  to  exercise  ordi- 
nary and  reasonable  care  to  observe  said  weighing  machine 
proximately  caused  her  to  stumble  or  fall  thereon,  and  injure 
her,  then  your  verdict  should  be  for  the  defendant,*9 

California. 

It  is  peculiarly  appropriate  that  such  a  question  shall  be 
left  to  the  judgment  of  a  jury,  who  are  presumably  people  of 
ordinary  intelligence  and  who  under  ordinary  conditions  ^  would 
presumably  exercise  ordinary  care.  In  considering  the  evidence, 
assuming  each  member  of  the  jury  to  be  such  a  person,  and 
not  unusually  cautious  or  unusually  reckless,  a  juror  may  well  ask 
himself,  "What  would  I  have  done  under  such  circumstances?" 
So  it  would  be  well  for  you  first  to  consider  yourself  in  the 
place  of  the  plaintiff,  and  consider  what  you  would  have  done 
under  the  circumstances  under  which  she  was  placed,  and 
whether  she  acted  as  a  reasonable  person  would  under  the 
circumstances.  Then  you  should  put  yourselves  in  the  place 
of  the  defendant  driver,  and  determine  whether,  if  you  had 
been  in  his  place,  you  would  have  acted  as  he  did,  or  whether 
he  acted  as  a  reasonably  prudent  person  would  have  acted  under 
the  circumstances.1 

Indiana. 

I  instruct  you  that  if  the  evidence  shows  that  the  plaintiff 
knew  of  the  danger  of  wood  falling  from  the  conveyor  on  de- 
fendant's land,  or  by  the  exercise  of  ordinary  care  could  have 
known  of  said  danger  at  the  time  he  walked  under  said  conveyor, 
then  it  is  proper  for  you  to  consider  such  facts,  if  shown,  to- 
gether with  all  other  facts,  in  evidence  bearing  upon  the  subject 

90  Reed  v.  L.  Hammel  Dry  Goods         '  Chalmers   v.   Hawkins,    78    Cal 
Co.,  215  Ala  494,  111  S  237.  App  733,  248  P  727. 
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in  determining  whether  or  not  plaintiff  was  guilty  of  contribu- 
tory negligence.2 

Nebraska. 

Defendant  alleges  that  the  plaintiff  was  guilty  of  negligence 
contributing  to  cause  the  accident,  the  claim  being  that  the 
plaintiff  by  the  exercise  of  ordinary  care  could  have  put  the 
disk  in  gear  and  thereby  have  prevented  the  accident,  but  that 
plaintiff  negligently  failed  to  do  so.3 

Oregon. 

If  you  find  that  the  plaintiff  relied  on  the  automatic  warning 
signal,  and  that  she  did  not  know  that  it  had  been  disconnected, 
you  are  instructed  that  you  may  consider  that  fact  together 
with  other  circumstances  and  conditions  on  the  issue  of  whether 
or  not  the  plaintiff  was  guilty  of  contributory  negligence.4 

§  1286.    Contributory  negligence  of  plaintiff's  agent  or  servant, 
or  of  parent. 

Indiana. 

If  you  find  from  a  fair  preponderance  of  all  the  evidence  that 
on  the  occasion  in  question  some  person  other  than  plaintiff 
was  driving  plaintiff's  automobile  for  her  at  her  request,  this 
relationship  constitutes  the  driver  as  plaintiff's  agent,  and  if  you 
further  find  that  such  driver  was  guilty  of  any  negligence,  how- 
ever slight,  which  proximately  contributed  to  plaintiff's  injury, 
then  and  in  that  event  plaintiff  cannot  recover  in  this  action 
and  your  verdict  should  be  for  the  defendant.8 

Kentucky. 

The  jury  should  find  for  the  plaintiff,  unless  they  should 
believe  from  the  evidence  that  her  injuries  were  caused  solely 
by  the  negligence  of  the  driver  of  the  car  in  which  she  was 
riding  at  the  time  of  the  accident.6 

Wisconsin. 

(1)     The  sixth  question  is  this: 

Did  G.  H.  fail  to  use  ordinary  care  in  driving  the  team 
at  the  time  of  the  accident  and  thereby  proximately 
contribute  to  produce  said  injury? 

2  Perrine-Armstrong  Co.  v,  Boldt,         8  Gnatz  v.  Indianapolis  Street  Ry. 
94  IndApp  569,  161  NE  667.  Co.,  Circuit  Court,  Marion  County, 

3  Large  v.  Johnson,  124  Neb  821,     Indiana,  No.  43533. 

248  NW  400.  6  Big    Sandy    Bus    Line    Co.    v. 

«  Lindekugel  v.  Spokane,  P.  &  S.      Williams,  246  Ky  758,  56  SW2d  346. 
R.  Co.,  149  Or  634,  42  P2d  907,  99 
ALR  721. 
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You  will  remember  that  G.  H.  was  the  young  man  who  was 
driving  the  team  attached  to  the  sleigh  which  was  overturned 
at  the  time  when  the  plaintiff  was  injured.  This  question  in- 
quires whether  he  was  lacking  in  ordinary  care  in  so  driving  and 
if  so  whether  his  lack  of  care  contributed  proximately  to  produce 
plaintiff's  injury.  He,  as  driver,  was  required  to  use  such  care 
for  the  safety  of  himself  and  his  party  as  an  ordinarily  prudent 
person  usually  does  under  circumstances  the  same  as  or  similar 
to  those  in  which  he  was  driving  at  the  time  the  sleigh  was 
overturned.  You  should  take  into  consideration  all  the  cir- 
cumstances, including  the  time  of  day,  the  degree  of  light  or 
darkness,  the  time  of  the  year,  and  such  information  as  he  had, 
or  in  the  exercise  of  ordinary  care  ought  to  have  had  of  the 
dangers  to  be  expected  upon  that  highway.  In  case  the  evidence 
satisfies  you  to  a  reasonable  certainty  that  G.  H.  failed  to  use 
ordinary  care  and  that  his  failure  contributed  to  produce  the 
overturning  of  the  sleigh  as  a  natural  and  probable  result  and 
that  he,  under  the  circumstances,  ought  to  have  anticipated 
that  his  conduct  might  probably  produce  some  injurious  result, 
then  you  will  answer  this  question  "Yes/*  Otherwise  you  will 
answer  it  "No."7 

(2)     The  tenth  question  is  this : 

Did  the  parents  of  the  plaintiff,  J.  M.,  by  customarily 
permitting  him  to  ride  on  defendant's  trains,  fail  to 
use  ordinary  care  for  his  safety  and  thereby  proxi- 
mately contribute  to  his  injury? 

It  appears  by  the  evidence  that  on  the  day  of  J.  M.'s  injury, 
he  was  sent  by  his  mother  to  take  a  pail  of  eggs  to  P — —  and 
to  obtain  groceries,  and  that  she  knew  that  he  was  going  to 

p by  the  train  in  question.  It  appears  that  he  had  ridden 

on  a  similar  train  at  other  times,  with  the  knowledge  of  his 
parents,  and  that  they  permitted  him  to  do  so.  This  question 
is  whether  permitting  him  to  do  so  constituted  a  lack  of  ordi- 
nary care  for  his  safety  on  the  part  of  his  parents.  Ordinary 
care  on  the  part  of  his  parents  required  that  they  should  use 
such  care  for  the  safety  of  their  boy  as  ordinarily  prudent 
parents  usually  use  under  circumstances  the  same  as  or  like 
to  those  in  which  these  people  lived  and  acted.  In  case  the 
jury  become  satisfied  to  a  reasonable  certainty  by  the  greater 
weight  of  the  evidence  on  the  question  that  the  parents  of  J,  M. 
failed  to  use  that  degree  of  care  for  the  safety  of  their  boy 
in  that  they  permitted  him  to  ride  upon  the  defendant's  train, 

^Lindquist  v.  Bradley,  Circuit 
Court,  Lincoln  County,  Wisconsin, 
see  161  Wis  175,  152  NW  827. 
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and  that  such  lack  of  care  on  their  part  was  an  efficient  cause 
which  contributed  to  produce  his  injury  as  a  natural  result,  and 
that  they  as  ordinarily  prudent  parents  ought  reasonably  to 
have  anticipated  some  such  result  by  reason  of  permitting  him 
to  ride  on  the  train,  then  you  should  answer  this  question 
"Yes."  If  the  evidence  fails  to  so  satisfy  you,  then  you  should 
answer  the  question  "No."8 

§  1287*    Reserved. 

§  1288.    Plaintiffs  violation  of  statute. 
California. 

While  a  violation  of  law  constitutes  negligence,  this  will  not 
prevent  recovery  by  a  plaintiff  unless  such  violation  was  a  proxi- 
mate cause  of  the  injury.9 

North  Carolina. 

As  I  said  before,  violation  of  the  law  is  itself  prima  facie 
negligence,  per  se  negligence,  but  it  is  not  that  negligence  which 
constitutes  liability  unless  it  becomes  a  proximate  cause  of  the 
injury.  So,  in  this  case,  the  court  charges  you,  if  you  find 
Miss  D.  L.  was  under  16  years  of  age  and  she  was  driving 
the  car,  that  was  in  violation  of  the  law,  and  if  you  find  that  that 
violation  was  a  proximate  cause  of  the  injury  to  the  plaintiff's 
automobile,  it  would  be  your  duty  to  answer  the  issue  "Yes."10 

§  1289.    Defense  not  available  to  carrier  violating  federal  stat- 
ute. 

I  instruct  you  that  if  you  find  from  the  evidence  that  the 
defendant  on  December  8,  19 — ,  was  engaged  in  the  business 
of  interstate  commerce,  and  operating  a  line  of  steam  railroad, 

extending  from  the  city  of  E ,  Indiana,  to  the  city  of  C , 

Illinois,  as  a  common  carrier  of  freight  and  passengers  for  hire, 
and  that  on  said  day  the  defendant  carelessly  and  negligently 
failed  to  connect  properly  its  engine  and  cars  with  proper  air 
brake  connection,  so  that  the  engineer  pulling  said  train  could 
properly  apply  the  air  and  properly  control  the  movement  of 
said  train,  and  that  while  so  operating  said  train  in  said  negli- 
gent manner  and  in  violation  of  the  federal  statute,  the  plaintiff 
was  injured  as  alleged  in  his  complaint  by  reason  of  said  viola- 
tion of  said  statute,  then  I  instruct  you  that  the  question  of 

8Matson  v.  Hackley-Phelps-Ben-          iaDeLaney  v.  Henderson-Gilmer 
nell  Co.,  Circuit  Court,  Vilas  County,      Co.,  192  NC  647,  135  SE  791. 
Wisconsin. 

9  Riley  v.  Berkeley  Motors,  1  Cal 
App2d  217,  36  P2d  398, 


§  1290  INSTRUCTIONS — CIVIL  ACTIONS  70 

contributory  negligence  and  the  question  of  assumed  risk  are 
not  to  be  considered  in  the  cause. ' ' 

§  1290.     Burden  of  proving  contributory  negligence. 

California. 

(1)  Where  the  evidence  is  as  consistent  with  a  neglect  of 
duty  or  care  on  the  part  of  the  injured  person  as  it  is  with  a 
neglect  of  duty  or  care  on  the  part  of  the  person  charged  with 
causing  the  injury,   the   injured  party   cannot  recover   in   an 
action  for  damages  for  the  injuries  sustained.12 

(2)  Contributory  negligence  is  an  affirmative  defense,  and, 
therefore,  unless  it  is  established  by  evidence  offered  by  the 
plaintiff,  the  burden  of  proof  as  to  such  defense  is  upon  the  de- 
fendant. In  this  behalf,  it  is  necessary  that  the  defendant  prove 
by  a  preponderance  of  the  evidence,  first :  That  the  plaintiff  was 
guilty  of  negligence,  as  the  same  has  been  defined  to  you,  that 
is,  you  must  believe  from  a  preponderance  of  the  evidence  that 
the  plaintiff  did  something  which  an   ordinarily   careful  and 
prudent  person  of  the  same  age  and  experience  would  not  have 
done,  or  failed  to  do  something  which  such  person,  acting  under 
said  circumstances,  would  have  done,  and,  second:    that  such 
negligence,  if  any,  on  the  part  of  the  plaintiff,  proximately  con- 
tributed to  the  injuries  complained  of.    The  failure  of  the  de- 
fendant to  prove  either  one  of  these  two  elements  stated  causes 
the  defense  of  contributory  negligence  to  fail. 

If  the  evidence  in  your  judgment  in  connection  with  any  of 
the  issues  before  you  is  so  equally  balanced  in  weight  and 
quality,  effect  and  value,  that  the  scales  of  proof  hang  even, 
your  verdict  [finding]  should  be  against  the  party  upon  whom 
rests  the  burden  of  proof  in  connection  with  such  issue. 

#     #     * 

By  the  same  principle,  it  follows  that  if  you  should  find 
that  it  is  just  as  probable  that  plaintiff  was  free  from  negligence, 
or  even  if  negligent,  that  her  negligence  did  not  contribute  as 
a  proximate  cause  to  the  injury,  as  it  is  that  negligence  on 
plaintiff's  part  did  contribute  as  a  proximate  cause,  then,  the 
defense  of  contributory  negligence  has  not  been  established*13 

1 '  Jackson  v.  Atwood,  194  Ind  56,  here  were  given  and  approved.  The 

140  NE  549.  last  paragraph  was  requested,  but 

i 2  Sheldon  v.  James,  175  Cal  474,  refused.    It  was  held  that  although 

166  P  8,  2  ALR  1493.  the   instruction   requested   was   not 

' 3  Nelson  v.  Colbeck,  94  CalApp  improper,  its  refusal  was  not  error, 

2d  792,  211  P2d  878.  since  its  substance  was  contained  in 

In  the  case   cited,  the  first  two  that  given, 
paragraphs  of  the  instructions  given 
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(3)     You  are  instructed  that  the  burden  of  establishing  the 
defense  of  contributory  negligence  by  a  preponderance  of  the 
evidence  is  upon  the  defendant,  unless  the  same  is  proved  or 
can  be  inferred  from  the  evidence  of  the  plaintiffs.14 
Connecticut. 

(1)  The  burden  is  upon  the  plaintiff  to  prove  that  no  breach 
of  duty  on  his  own  part  contributed  essentially  to  his  injury. 
The  plaintiff  is  bound  to  prove,  not  only  the  negligence  charged, 
but  also  that  such  negligence  caused  the  alleged  injury.  In  this 
case  the  question  to  be  settled  by  you  is  whether  there  has  been 
such  a  breach  of  duty  in  this  case.   What  constitutes  a  breach 
of  duty  is  a  question  of  law  upon  which  you  will  be  instructed 
by  the  court.    Whether  in  fact  there  has  been  such  a  breach 
of  duty  is  a  question  of  fact  for  you  alone  to  decide.  The  court 
will  state  to  you  the  law,  and  you  will  be  expected  to  follow  its 
interpretation  and  instructions  strictly;  but  as  to  the  questions 
of  fact  which  may  be  involved,  they  are  entirely  within  your 
province  for  decision.     The  legal  duty  which  this  defendant 
owed  to  this  plaintiff,  in  the  situation  set  out  in  this  complaint 
and  claimed  to  have  been  proved  by  the  evidence,  was  a  duty 
of  exercising  reasonable  care  toward  the  plaintiff.    Reasonable 
care  in  law  means  such  care  as  would  be  used  by  a  reasonably 
prudent  man  placed  in  a  situation  similar  to  that  in  which  these 
parties  were  placed;  and  the  law  requires  of  each  of  them  the 
same  degree  of  reasonable  care. l  * 

(2)  The  other  important  thing  which  the  plaintiff  must 
establish  is  that  his  intestate  at  the  time  was  in  the  exercise 
of  due  care,  for  the  law  is  so  that  no  matter  how  negligent 
the  defendant  may  have  been,  if  the  plaintiff's  intestate  himself 
was  negligent,  thus  materially  contributing  and  concurring  in 
bringing  about  this  accident  which  resulted  in  his  death,  then 
the  plaintiff  cannot  recover.   So  that,  gentlemen,  perhaps  the 
first  inquiry  that  you  will  enter  upon  when  you  go  to  your  jury 
room  will  be  this  question:    was  the  plaintiff's  intestate  him- 
self in  the  exercise  of  due  care  at  the  time  of  this  accident? 
And  if  you  should  reach  the  conclusion  that  the  plaintiff's 
intestate  was  not  in  the  exercise  of  due  care  at  that  time,  and 
that  this  accident  either  resulted  from  his  own  failure  to  ob- 
serve due  care,  or  resulted  from  the  concurring  acts  of  the 
defendant  and  the  intestate,  then  that  would  end  the  case,  and 
you  would  not  have  to  consider  the  further  elements  in  this 
transaction.16 

1 4  Harrison    v.    Harter,    129    Cal          ' 6  Lukosevicia  v.  Bartow,  99  Conn 
App  22,  18  P2d  436.  723,  122  A  709. 

1 8  Dunbar  v.  Jones,  87  Conn  253, 
87  A  787. 
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Idaho.  . 

The  burden  of  proving  the  affirmative  defense  set  out  in  the 
answer  of  the  defendants  is  upon  them  and  you  should  require 
the  defendants  to  establish,  by  a  fair  preponderance  of  the  evi- 
dence, such  allegations,  unless  it  appears  from  the  evidence  in- 
troduced by  plaintiffs/" 


17 


Indiana. 

(1)  You  are  instructed  that  in  order  for  the  negligence  of 
an  injured  party  to  defeat  his  right  of  recovery  such  negligence 
must  be  a  proximate  and  not  a  remote  cause  of  the  injury  in 
question.   If  there  is  no  evidence  on  the  issue  of  contributory 
negligence,  then  the  finding  on  that  issue  should  be  in  favor  of 
the  plaintiff.  The  burden  of  proof  as  to  contributory  negligence 
in  an  action  for  personal  injuries  is  on  the  part  of  the  defendant. 
The  jury  is  the  sole  judge  of  the  facts  to  be  decided  in  this  case, 
but  you  should  take  the  law  as  given  to  you  by  the  court.18 

(2)  The  court  instructs  the  jury  that  if  there  is  no  evi- 
dence upon  the  question  of  contributory  negligence  on  the  part 
of  the  plaintiff,  or  if  the  evidence  upon  that  subject  is  equally 
balanced,  then  you  should  find  that  the  plaintiff  was  free  from 
contributory  negligence;  and  if  you  find  there  is  no  evidence 
upon  the  question  of  defendant's  negligence,  or  if  the  evidence 
upon  that  question  is  equally  balanced,  or  if  the  preponderance 
of  the  evidence  is  in  favor  of  the  defendant  on  this  question, 
then  you  should  find  that  the  defendant  is  not  guilty  of  con- 
tributory negligence.19 

(3)  Unless  freedom  from  such  contributory  negligence  is 
established  by  a  preponderance  of  the  evidence  in  the  cause,  it 
is  your  duty  to  return  a  verdict  for  the  defendant. 

The  burden  on  the  question  of  contributory  negligence  i» 
actions  for  damages  to  property,  under  the  law  in  this  state,  is 
upon  the  plaintiff.  Such  contributory  negligence  on  the  part  of 
the  plaintiff  must  be  established  by  a  fair  preponderance  of  the 
evidence ;  but,  if  all  the  evidence,  whether  introduced  on  the  part 
of  the  plaintiff  or  defendant,  should  establish  the  fact  of  con- 
tributory negligence  on  plaintiff's  part,  it  would  avail  the  de- 
fendant, and  prevent  the  plaintiff  from  recovering.20 

17  French  v.  Tebben,  58  Id  701,         « *  Wellington  v,  Reynolds,  177  Ind 

27  P2d  474,  49,  97  NE  156. 

•»New  York  Central  R.  Co.  v.         *°Bodner  v.   La   Fleur,   87   Ind 

Milhiser,  281    Ind    ISO,   106  NE2d  App  291, 161  NE  696. 
453,  108  NE2d  57, 
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(4)  The  plaintiff  in  this  case,  before  she  can  recover  for 
damages  done  to  her  automobile,  must  prove  not  only  by  a  pre- 
ponderance of  the  evidence  that  the  damages  were  proximately 
caused  by  the  negligence  of  the  plaintiff  as  charged  in  the 
complaint,  but  she  must  also  in  like  manner  prove  that  the 
damages  in  question  were  not  proximately  contributed  to  by  her 
own  negligence.21 

Iowa. 

Plaintiff  cannot  recover  unless  he  has  shown  by  a  preponder- 
ance of  the  evidence  that  he  was  not  guilty  of  contributory  neg- 
ligence in  bringing  about  the  accident  complained  of.  The  burden 
of  proof  is  on  him  to  show  that  he  was  free  from  such  contribu- 
tory negligence.  In  determining  whether  or  not  plaintiff  was  free 
from  contributory  negligence,  as  that  term  is  defined  in  a  preced- 
ing instruction,  you  will  consider  his  acts  and  conduct  and  all  the 
circumstances  shown  by  the  evidence  to  have  surrounded  the 
accident  and  his  injury.  If  you  find  from  the  preponderance  of 
the  evidence  that  he  acted  as  a  person  of  ordinary  prudence  un- 
der like  circumstances  would  have  acted,  then  you  are  warranted 
in  finding  him  free  from  contributory  negligence.22 

Louisiana. 

The  burden  of  proof  is  upon  the  defendant  to  show  that  the 
fault  and  negligence  of  the  plaintiff  produced  or  contributed  to 
bring  about  his  own  hurt  as  a  result  of  the  same.23 

Maryland. 

The  court  instructs  the  jury  that  in  order  to  defeat  a  re- 
covery on  the  ground  of  contributory  negligence  on  plaintiff's 
part,  the  defendant  must  satisfy  the  jury  by  preponderating 
evidence  of  two  facts :  First,  that  the  plaintiff  was  negligent ; 
and  second,  that  such  negligence  directly  contributed  to  the 
injury.24 

Massachusetts. 

The  plaintiff  is  presumed  to  have  been  in  the  exercise  of 
due  care,  but  that  is  merely  a  presumption  and  he  only  has  the 
benefit  of  that  presumption  until  the  facts  appear,  and  then 
when  the  facts  appear  the  presumption  disappears.  It  is  a 
question  then  for  you  to  say  from  the  facts  whether  he  was  in 

2  *  Chicago,  S,  B.  &  N.  L  B.  Co.  23  Lipscomb  v.  Standard  Highway 

v.  Brown,  81  IndApp  411,  143  NE  Co.,  11  LaApp  608,  124  S  156. 

609.  24  Philadelphia,  W.  &  B.   R.  Co. 

22  Waldman  v.  Sanders  Motor  Co.,  v.  Anderson,  72  Md  519,  20  A  2,  8 

214  la  1139,  243  NW  555.  LRA  673,  20  AmSt  483. 
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the  exercise  of  due  care,  the  burden  being  upon  the  defendant 
to  satisfy  you  that  he  was  not.25 

Michigan. 

The  burden  of  proof  is  on  the  plaintiff  to  establish  by  a  fair 
preponderance  of  the  evidence  every  fact  necessary  for  his  re- 
covery in  this  action.  Before  he  can  recover  he  must  satisfy 
you  by  a  fair  preponderance  of  the  evidence  of  two  things: 
First,  that  the  defendant  was  negligent,  and  that  such  negligence 
was  the  proximate  cause  of  the  injury  which  the  plaintiff  re- 
ceived; second,  that  he  himself  was  not  guilty  of  negligence 
which  contributed  in  any  degree  to  the  injury.  Unless  the 
plaintiff  has  established  both  of  these  propositions  by  a  fair 
preponderance  of  the  evidence,  he  cannot  recover.26 

Minnesota. 

The  burden  is  on  the  defendant  to  establish  that  the  plaintiff 
was  guilty  of  contributory  negligence  and  this  the  defendant 
must  do  by  a  fair  preponderance  of  the  evidence.27 

Missouri, 

(1)  The  court  instructs  the  jury  that  the  burden  is  upon 
the  defendant  to  prove  that  plaintiff  was  guilty  of  contributory 
negligence  by  the  preponderance  or  greater  weight  of  the  cred- 
ible evidence  and  unless  he  has  done  so  your  finding  must  be  in 
favor  of  the  plaintiff  on  said  issue.28 

(2)  One  of  the  defenses  interposed  in  this  case  is  the  con- 
tributory negligence  of  deceased.  This  is  an  affirmative  defense, 
and  the  defendant  must  prove  such  negligence  of  deceased  by 
the  greater  weight  or  preponderance  of  the  evidence  in  the 
case  before  the  jury  can  find  against  the  plaintiff  on  that  de- 
fense, and  in  this  connection  you  are  further  instructed  that 
for  the  deceased  to  have  been  contributorily  negligent  so  as  to 
defeat  a  recovery  against  defendant,  if  the  jury  find  defendant 
negligent  as  defined  in  other  instructions  herein,  deceased  must 
have  done  some  act  that  contributed  directly  to  said  collision, 
or  failed  to  have  done  some  act  which,  if  he  had  acted,  would 
have  avoided  the  collision,  and  that  because  of  such  act,  if  any, 
or  failure  to  act,  if  any,  deceased  thereby  contributed  directly 
to  said  collision  and  his  death*29 

2*  Hughes    v.    Torregrossa,    278  as  Goldstein  v.  Fendelman   (Mo), 

Mass  530,  180  NE  304.  336  SW2d  661. 

26  Chapman  v.  Strong,  162  Mich  29  Robertson    v.     Scoggins     (Mo 
623,  127  NW  741.  App),  73  SW2d  430. 

27  Boyer  v,  Josephson,  185  Minn 
221,  240  NW  538. 
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Ohio. 

(1)  The  defendant  in  this  case  charges  plaintiff,  R.  G.,  with 
contributory  negligence.    The  burden  is  upon  the  defendant  to 
establish  the  defense  of  negligence  of  the  plaintiff  by  a  pre- 
ponderance of  the  evidence,  and  likewise,  to  further  establish 
by  preponderance  of  the  evidence  that  such  negligence  proxi- 
mately  contributed  to  the  injuries  sustained  by  the  plaintiff, 
unless  upon  the  evidence  introduced  by  plaintiff  an  inference 
fairly  arises  that  plaintiff  was  negligent  and  that  such  negli- 
gence contributed  to  his  injuries,  in  which  event  it  is  incumbent 
upon  plaintiff  to  counterbalance  such  inference.30 

(2)  The  burden  of  proof  is  not  on  the  plaintiff  in  the  first 
place  to  prove  that  he  was  free  from  negligence  contributing  to 
his  own  injury.   But  if  the  evidence  offered  in  support  of  the 
plaintiff's  claim  gives  rise  to  a  reasonable  inference  or  presump- 
tion that  the  plaintiff's  own  negligence  contributed  proximately 
to  the  production  of  the  injury  which  is  the  basis  of  his  action, 
then  the  plaintiff  in  order  to  recover,  must  as  part  of  his  case, 
in  chief  produce  evidence  sufficient  to  equal  or  dispel  the  infer- 
ence or  presumption.  But  in  such  case  the  plaintiff  is  not  obliged 
to  remove  the  inference  or  presumption  by  a  preponderance  of 
the  evidence.     The  inference  or  presumption  may  be  removed 
by  evidence  of  equal  weight.  The  plaintiff  is  of  course  entitled 
to  the  benefit  of  any  evidence  that  may  be  produced  by  the 
defense  tending  to  dispel  the  inference  or  presumption  that  has 
arisen  against  the  plaintiff  from  the  plaintiff's  own  evidence.31 

Oregon. 

The  court  instructs  the  jury  that  the  burden  of  proving 
that  F.  was  guilty  of  contributory  negligence  is  upon  the  de- 
fendant, and  in  this  connection  you  are  instructed  that  in  a 
death  case,  such  as  this  is,  there  is  a  presumption  that  the 
deceased  exercised  reasonable  care  for  his  own  safety,  and  the 
deceased  is  entitled  to  the  benefit  of  this  presumption,  unless 
you  find  under  all  of  the  facts  and  circumstances  of  the  case, 
by  a  fair  preponderance  of  the  evidence,  that  F.  was  negligent, 
and  such  negligence  contributed  to  cause  his  injuries  and  death.32 

Pennsylvania. 

Contributory  negligence,  I  have  already  told  you,  is  negli- 
gence on  the  part  of  the  injured  plaintiff  which  in  some  degree 
helps  in  proximately  causing  his  own  injury.  I  repeat  again, 

30  Instruction  revised  from  Green-         32  Fuller    v.    Oregon-Washington 
await  v.  Yuhas,  83  OhApp  426,  84      R.   &  Nav.   Co.,  93   Or  160,   181  P 
NE2d  221.  338,  991. 

3 1  Smith  v.  Lopa,  123  OhSt  213, 
174  NE  735. 
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one  who  is  guilty  of  contributory  negligence  may  not  recover 
from  another  for  any  injuries  suffered.  The  law  will  not  under- 
take to  apportion  the  blame,  and  while  ordinarily  contributory 
negligence  is  an  affirmative  defense  and  the  burden  of  proving 
it  is  on  the  defendant,  it  is  required  of  the  plaintiff  that  he 
present  a  case  clear  of  contributory  negligence  on  his  part  before 
he  has  a  right  to  recover.33 

South  Carolina. 

Contributory  negligence  of  plaintiff  is  an  affirmative  defense 
and,  in  order  to  avail  defendant  as  a  defense,  defendant  must 
prove  such  contributory  negligence  of  plaintiff  by  the  greater 
weight  of  the  evidence.34 

Texas. 

The  court  instructs  the  jury  that  on  the  issue  of  contribu- 
tory negligence,  the  burden  of  proof  is  on  the  defendant,  and 
unless  you  believe,  by  a  preponderance  of  the  evidence  that 
plaintiff  was  guilty  of  negligence  causing  or  contributing  to 
cause  his  injuries,  then  you  will  find  that  he  was  not  guilty  of 
such  negligence.35 

Virginia. 

The  court  instructs  the  jury  that  if  the  defendant  relies 
upon  the  contributory  negligence  of  the  plaintiff  to  defeat  the 
plaintiff's  action,  the  burden  of  proving  such  contributory  negli- 
gence rests  on  the  defendant,  and  will  not  avail  the  defendant  un- 
less it  has  been  established  by  a  preponderance  of  the  evidence.3*1 

Washington. 

The  burden  of  proof  is  on  the  defendants  to  show  by  a  fair 
preponderance  of  the  evidence,  not  only  that  plaintiffs  were 
negligent,  but  that  such  negligence  contributed  to  the  happening 
of  the  collision  in  which  they  sustained  injury,  and  if  the  jury 
should  determine  that  the  plaintiffs  were  guilty  of  contributory 
negligence,  then  they  should  find  for  the  defendants.37 

§  1291.    Burden  of  proving  last  clear  chance. 

Federal  (District  of  Columbia). 

The  jury  are  instructed  that  it  was  the  duty  of  the  plaintiff 
in  crossing  New  York  Avenue  to  exercise  for  her  own  safety 

33  Dean  v.  Trembley,  185  PaSuper         3*  Washington,  A.  &  Mt.  V.  Elec. 
50,  137  A2d  880.  Hy.  Co.  v.  Quayle,  95  Va  741,  30  SE 

a*  Parker  v,  Simmons,  163  SC  42,      391. 
161  SE  169,  37  Stanhope  v.  Strang,  140  Wash 

3*  Cameron  Mill  &  Elev.  Co.  v.      693,  250  P  351. 
Anderson,    34    T&xCivApp    105,    78 
SW  8,  connected  case,  34  TexCivApp 
229,  78  SW  971. 
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the  care  which  a  reasonably  prudent  and  careful  person  would 
exercise  under  all  the  circumstances;  and  if  you  believe  from 
the  evidence  that  the  plaintiff  in  crossing  New  York  Avenue 
failed  to  exercise  such  care  in  any  respect,  and  that  such  failure 
on  her  part  contributed  to  the  accident  in  question,  then  your 
verdict  should  be  for  the  defendant,  unless  the  defendant  shall 
be  found  liable  under  the  instruction  next  to  be  given. 

The  jury  are  instructed  that  the  burden  of  proof  that  the 
defendant  saw,  or  could  by  the  exercise  of  reasonable  care  have 
seen  the  plaintiff  after  she  was  in  a  position  of  danger,  and 
at  that  time  could  have  stopped  the  truck,  or  avoided  the  acci- 
dent, is  upon  the  plaintiff,  and  she  must  prove  each  of  these 
facts  by  a  preponderance  of  the  evidence.  If  the  evidence  as  to 
any  of  them  fails  to  sustain  such  burden  of  proof,  or  is  equally 
balanced,  or  preponderates  in  favor  of  the  defendant,  then  your 
verdict  should  be  in  favor  of  the  defendant.  The  jury  are  in- 
structed, in  considering  these  instructions,  that  due  care  depends 
upon  the  circumstances  of  each  particular  case,  and  is  such 
care  as  a  person  of  ordinary  prudence  and  skill  would  usually 
exercise  under  the  same  or  similar  circumstances.38 

Oklahoma. 

You  are  instructed  that  the  burden  rests  upon  the  plaintiff 
to  prove  by  a  preponderance  of  the  evidence,  first,  that  the  plain- 
tiff got  into  danger,  second,  that  the  defendant  discovered  plain- 
tiff's perilous  position,  and  third,  that  after  discovering  plain- 
tiff's danger  the  defendant  could  have  then  prevented  the  injury 
by  the  use  of  reasonable  care.  You  are  further  instructed 
that  reasonable  care  means  that  degree  of  care  and  caution 
that  ordinarily  prudent  persons  would  use  under  the  same 
circumstances.39 

§  1292,    Contributory  negligence  disclosed   by  plaintiff's  own 
evidence. 

Indiana. 

While  contributory  negligence  is  a  defense,  it  does  not  follow 
that  the  evidence  establishing  contributory  negligence  must  be 
introduced  by  the  defendant.  On  the  contrary,  if  the  evidence 
introduced  by  either  party  shows  that  the  plaintiff  was,  at  the 
time  of  the  accident,  guilty  of  negligence  on  his  part,  which 
proximately  contributed  to  his  injuries,  he  would  be  guilty  of 
contributory  negligence  and  you  should  find  for  the  defendant.40 

38  Chr,  Heurich  Brew,  Co.  v.  Me-  40  Doyle  v.  Union  Trac.  Co.,  Cir- 

Gavin,  16  F2d  334.  cuit  Court,  Marion  County,  Indiana, 

3»Skaggs  v.  Gypsy  Oil  Co.,  169  No.  36044;  see  85  IndApp  62,  152 

Okl  209,  36  P2d  865.  NE  877. 
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Utah. 

Contributory  negligence  may  appear  from  the  plaintiff's  evi- 
dence, and,  if  it  does  so  appear  by  a  preponderance  of  the  evi- 
dence, the  plaintiff  may  not  recover.41 

Wisconsin. 

The  burden  of  proving  contributory  negligence  is  on  the 
defendant.  But  contributory  negligence  may  appear  on  the  plain- 
tiff's own  showing,  and  if  it  so  appears  to  the  satisfaction  of 
the  jury,  it  may  be  found  by  the  jury  to  exist  the  same  as 
if  such  showing  appeared  in  the  defendant's  evidence.  But 
contributory  negligence  cannot  be  presumed  in  the  absence  of 
evidence  showing  it,  or  of  facts  and  circumstances  from  which 
an  inference  that  the  plaintiff  was  guilty  of  negligence  can  be 
properly  drawn.42 

4'  Morgan  v.  Bingham  Stage          42  Crites    v.    New    Richmond,    98 
Lines  Co.,  75  Utah  87,  283  P  160.          Wis  55,  73  NW  322. 
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erally.  1298.     Measure  of  recovery. 

§  1295.     Definition  of  conversion — Grounds  of  recovery  generally. 
Alabama. 

If  you  believe  the  evidence  in  this  case,  and  are  reasonably 
satisfied  therefrom  that  the  defendant  converted  plaintiff's  prop- 
erty by  selling  or  otherwise  disposing  of  it,  the  defendant  would 
be  liable  in  damages  for  such  conversion,  whether  it  held  such 
goods  as  bailee  or  had  mere  naked  possession  thereof,  whether 
voluntarily  assumed  or  not.1 

Georgia. 

If  you  do  not  believe  that  the  plaintiff  owned  these  cattle, 
you  should  find  for  the  defendant.  That  would  not  necessarily 
mean  that  the  defendant  owned  them,  but  it  would  be  a  denial 
of  plaintiff's  ownership  and  his  right  to  recover.  If  you  do  not 
believe  he  is  entitled  to  recover  them,  you  should  find  a  verdict 
for  the  defendant.2 

Indiana. 

The  court  instructs  you  that  conversion  is  defined  by  law  to 
be  any  distinct  act  of  dominion  wrongfully  exerted  over  an- 
other's property  in  denial  of  his  right  or  inconsistent  with  it. 

If  you  find  from  the  evidence  that  defendant  did  about  the 
time  referred  to  unlawfully  take  and  convert  plaintiff's  property 
as  described  in  the  complaint,  the  measure  of  damages  should 
be  the  reasonable  worth  and  value  of  such  property,  as  is  shown 

by  the  evidence  at  the  time  of  such  taking  and  conversion. 

*     *     * 

One  of  the  questions  which  you  are  to  determine  is  as  to  the 
ownership  of  the  property  in  question. 

Before  plaintiff  can  recover  in  this  action,  she  must  establish 
by  a  preponderance  of  the  evidence  that  she  was  the  owner  of  the 
property  which  is  alleged  to  have  been  converted  by  the  defend- 
ants at  the  time  of  the  conversion.  If  she  has  failed  to  establish 
this  fact,  then  your  verdict  must  be  for  the  defendants. 

1  Lincoln  Reserve  Life  Ins.  Co.  v.          2  Anderson   v.   Reese,   85    GaApp 
Armes,  215  Ala  407,  110  S  818.  437,  69  SE2d  656. 
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If  you  find  from  the  evidence  that  on  April  — ,  19—,  the 

plaintiff  was  living  in  the  B.  Apartment  in  the  city  of  I ; 

and  at  that  time  she  had  her  trunk  and  the  articles  therein,  as 
described  in  the  complaint,  in  the  private  hallway  of  her  said 
apartment;  and  on  said  day  the  defendants,  through  their 
agents  or  employees,  took  possession  of  said  trunk  together 
with  the  contents  thereof,  without  right  and  without  authority 
from  the  plaintiff,  and  defendants  did  not  return  the  said  trunk 
to  the  said  private  hallway  or  to  the  possession  of  plaintiff,  and 
converted  said  property  to  their  own  or  another's  use,  then  I 
instruct  you  that  your  verdict  should  be  for  plaintiff  in  such 
sums  as,  under  the  evidence  and  the  instructions  of  the  court, 
you  find  to  have  been  the  fair  value  of  said  property  at  such  time. 

*  *  * 

If  you  find  from  a  preponderance  of  the  evidence  in  this 
case  that  the  trunk  in  question  was  in  the  custody  of  Mrs.  D. 
in  the  hallway  on  the  fifth  floor  of  the  B.  Apartments;  that 
defendants'  driver  through  an  honest  mistake  took  the  trunk 
out  to  715  North  Delaware  Street;  that  upon  the  discovery  of 
the  mistake  the  driver  at  once  returned  the  trunk  to  the  hallway 
on  the  fifth  floor  of  the  B.  Apartments,  and  at  such  time  re- 
placed said  trunk  in  the  same  place,  or  approximately  the  same 
place  from  which  he  took  it,  and  after  its  being  returned 
to  such  place  the  trunk  remained  there  in  the  said  hallway  for 
some  time  and  then  disappeared  without  fault  of  the  defendants, 
then  I  instruct  you  that  your  verdict  in  this  case  should  be  for 
the  defendants.3 

Minnesota. 

If  you  find  that  the  diamonds  were  the  exclusive  property  of 
EL,  and  that  S.  without  the  knowledge  or  consent  of  H,,  and  with 
intent  to  defraud  him,  took  the  diamonds  and  sold  them  for 
purposes  of  his  own  and  not  the  purposes  of  H.  or  any  joint 
purpose  of  H.  and  himself,  that  is  to  say  if  it  was  an  exclusive 
appropriation  of  these  diamonds  and  the  proceeds  of  them  to  his 
own  use,  then  none  of  the  defendants  could  acquire  any  prop- 
erty rights  in  them  and  your  verdict  would  be  for  the  plain- 
tiff and  against  each  of  the  defendants.4 

Ohio* 

This  is  what  is  known  in  law  as  an  action  in  conversion.  The 
right  to  an  action  for  conversion  of  personal  property  depends 
on  the  wrongful  possession  by  the  defendant  of  the  property  of 
the  plaintiff.  It  is  the  wrongful  taking  of  the  property  that  gives 

3  Hamilton  y.  Bivin,  Circuit  Court,         4  Hindahl  v.  American  Loan  Soc., 
Marion  County,  Indiana,  No,  32720.  •   180  Minn  447,  231  NW  408. 
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the  right  of  action  to  the  owner  of  said  personal  property 
against  the  wrongdoer.  It  is  not  necessary  for  the  party  taking 
wrongful  possession  of  the  property  to  assert  absolute  owner- 
ship of  it  in  order  to  give  the  owner  the  right  to  an  action  for 
conversion. 

I  have  used  the  word  possession  which  is  defined  as  follows: 
"To  possess  means  to  occupy  in  person;  to  have  in  one's  actual 
and  physical  control.  To  have  exclusive  detention  and  control  of ; 
also  to  own  or  be  entitled  to." — Bouvier's  Law  Dictionary 

It  is  necessary  in  order  for  the  plaintiff  to  recover,  that  he 
show  by  a  preponderance  of  the  evidence,  and  by  that  we  mean 
simply  the  greater  weight  of  the  credible  or  believable  evidence, 
that  the  plaintiff  was  the  owner  of  the  steer.  Second,  that  the 
plaintiff  was  entitled  to  immediate  possession  of  said  steer. 
Third,  that  the  defendant  deprived  the  plaintiff  of  the  posses- 
sion of  said  steer  by  an  unauthorized  or  wrongful  act  or  by  the 
exercise  of  dominion  over  the  property  inconsistent  with  the 
plaintiff's  right  of  possession.  Any  distinct  act  of  control  over 
the  property  of  the  plaintiff  in  denial  of  his  right  of  possession 
or  inconsistent  with  it  is  a  conversion.  If  the  plaintiff  has 
established  these  matters  by  a  preponderance  of  the  evidence, 
he  is  entitled  to  damages  from  the  defendant  and  your  verdict 
in  that  case  must  be  for  the  plaintiff.  If,  however,  the  plaintiff 
has  failed  to  establish  these  propositions  by  the  degree  of  proof 
required,  then  he  cannot  recover  and  your  verdict  in  that  event 
must  be  for  the  defendant.5 

Wisconsin. 

But  if  the  man  in  charge  of  the  boat  knew  that  the  plaintiff 
was  the  owner,  or  if  at  that  time  he  was  so  informed  by  the 
plaintiff,  and  if  the  custodian  then  forbade  the  plaintiff,  to  take 
the  property  in  suit,  such  denial  of  the  plaintiff's  right  was  a 
denial  by  the  defendants,  and  amounted  to  an  assertion  on  their 
part  of  the  control  or  dominion  over  this  property,  and  was  a 
conversion  of  it,  in  the  law;  and,  if  you  find  that  such  was  the 
fact,  then  the  plaintiff  is  entitled  to  recover  of  the  defendants 
the  full  value  of  his  property  which  was  removed  by  them  from 
the  houseboat,  unless  you  are  satisfied  that  at  a  later  date  they 
offered  to  return  to  him  the  property,  or  offered  to  permit  him 
to  take  it,  and  that  it  was  then  in  substantially  as  good  condition 
as  it  was  in  just  before  it  was  removed  from  the  houseboat.6 

8  Fulks  v.  Fulks,  Common  Pleas  mon  Pleas  Court,  Lawrence  County, 

Court,  Lawrence  County,  Ohio,  No.  Ohio. 

32758;  aflfd.,  4th  District  Court  of  6  Lucas  v.  Sheridan,  124  Wis  567, 

Appeals,  Nov.  20,  1953.  Kindly  sub-  102  NW  1077, 
mitted  by  Warren  S.  Earhart,  Com- 
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§  1296.     Mortgaged  chattels. 

Iowa. 

It  is  the  claim  of  the  defendant  in  this  case  that  plaintiff 
never  received  title  to  the  corn  in  question,  and  that  title  of  said 
corn  all  the  time  remained  in  E.  L.  H.  If  the  plaintiff  has  failed 
to  establish  title  to  the  corn  in  himself,  or  if  you  find  that  this 
corn  was  delivered  at  said  elevator,  and  that  the  said  E.  L.  H., 
or  his  wife,  had  the  right  to  say  when  the  elevator  company 
should  sell  said  corn,  even  though  the  proceeds  were  to  be  ap- 
plied on  plaintiff's  claim  for  rent,  then  the  plaintiff  cannot  re- 
cover in  this  case,  and  your  verdict  must  be  for  the  defendant. 

If  the  plaintiff  in  fact  purchased  this  corn  of  the  said  H/s, 
or  either  of  them,  on  or  about  the  time  that  he  alleges  he  did, 
and  that  title  passed  to  him  at  said  time,  and  you  so  find  by  a 
preponderance  of  the  evidence,  and  these  instructions,  then  the 
mere  fact  that  the  said  E.  L.  H.  stored  or  deposited  this  corn  with 
the  elevator  company  in  his  name  will  not  defeat  plaintiff's 
right  of  recovery;  but,  if  the  said  E.  L.  H,  did  deposit  or  store 
this  corn  in  his  name,  it  is  a  circumstance,  or  a  fact,  that  you 
will  have  a  right  to  take  into  consideration  in  determining  the 
ownership  of  this  corn,  and  the  intent  of  the  parties  as  to  the 
passing  of  the  title  at  the  time  of  the  alleged  sale  and  purchase 
between  plaintiff  and  the  said  H.'s.7 

Ohio. 

If  you  find  from  the  evidence  that  the  mortgagee,  the  defend- 
ant company,  is  entitled  to  possession  of  this  property  by  reason 
of  default  in  payment  of  the  note  and  mortgage,  but  in  the 
taking  thereof  committed  such  a  breach  of  the  peace  as  to  con- 
stitute a  conversion  of  said  property,  then  in  the  absence  of 
proof  of  special  damages  resulting  directly  from  the  wrongful 
taking,  defendant  is  liable  to  the  plaintiff  only  for  the  value 
of  the  automobile  at  the  time  it  was  taken,  less  the  amount 
due  on  said  note  and  mortgage  at  the  time  said  automobile  was 

taken. 

*     *     # 

Now,  if  you  find  from  the  evidence  that  the  automobile  was 
converted  on  the  date  set  forth  here,  and  you  further  find  that 
the  defendant  had  a  valid  and  subsisting  chattel  mortgage  on 
the  car  at  the  time  of  its  conversion,  then  you  should  give 
credit  for  the  amount  that  you  find  due  the  defendant  under 
its  mortgage.8 

*  Lalley  v.  Sprague,  197  la  300,         a  Colonial  Finance  Co.  v.  Bear,  4(J 
106  NW  1015*  OhApp  498,  189  NE  673. 
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§  1297.     Form  of  verdict. 

If  you  find  for  the  plaintiff,  the  form  of  your  verdict  should 
be :  "We,  the  jury,  find  for  the  defendant  upon  the  question  of 
ownership  and  right  to  possession  of  the  personal  property  de- 
scribed in  the  complaint,  and  we  further  find  for  the  plaintiff 
and  that  he  is  entitled  to  recover  from  the  defendant  the  sum 
of dollars." 

If  you  find  for  the  defendant,  the  form  of  your  verdict  should 
be:  "We,  the  jury,  find  for  the  defendant."9 

§  1298.    Measure  of  recovery. 

Alabama. 

I  charge  you,  gentlemen,  that  if  you  believe  from  the  evi- 
dence that  the  timber  alleged  to  have  been  converted  was  con- 
verted by  defendant  J.  E.  G.,  and  you  further  believe  that 
such  timber  had  a  fluctuary  value,  then,  gentlemen,  you  are 
authorized  to  find  for  the  plaintiff  for  the  highest  value  as 
shown  by  evidence,  with  interest  thereon  from  the  date  of  the 
conversion.  '  ° 

Michigan. 

We  are  dealing  with  the  question  of  the  232,000  feet  of  lumber 
shipped  out.  The  claim  of  the  defendant  is  that  the  plaintiff 
agreed  to  accept  lumber  which  the  defendant  would  subsequently 
ship,  in  settlement  of  all  his  claims  because  of  the  conversion  I 
have  mentioned  and  because  of  the  failure  of  the  defendant  to 
ship  on  demand.  The  plaintiff,  on  the  other  hand,  denies  that  he 
made  any  such  agreement.  He  claims  that  in  the  talk  with 
the  witness  who  represented  the  defendant,  he  reserved,  at  all 
times,  his  legal  rights  because  of  the  conduct  of  the  defendant 
respecting  this  232,000  feet.  Now,  what  is  the  fact  there,  gentle- 
men? You  must  settle  that  from  the  evidence  in  the  case.  If 
you  find  that  the  plaintiff  did  agree  to  accept  this  lumber  in 
settlement  of  all  his  legal  rights  for  damages  because  of  the 
conversion,  or  failure  to  deliver  the  232,000  feet,  then  you  will 
allow  him  nothing  for  such  conversion  or  failure  to  deliver. 
But  unless  you  so  find,  then  you  will  take  up  the  question  of 
what  he  is  entitled  to,  bearing  in  mind  the  instructions  you 
have  already  received  as  to  the  measure  of  damages  for  the 
conversion  and  failure  to  deliver  any  portion  of  the  232,000  feet. ' ' 

*  Keevers  v.  Hess,  Circuit  Court,          ' '  Walter   N.  Kelley   Co.  v.  An- 
Marion  County,  Indiana,  No.  30280.      drews,  225  Mich  403,  196  NW  407. 

1  °  Gowan    v.    Wisconsin-Alabama 
Lbr.  Co.,  215  Ala  231,  110  S  31. 
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Wisconsin. 

In  case  you  find  in  favor  of  the  plaintiffs,  it  will  be  your 
duty  to  assess  the  damages  suffered  by  the  plaintiff  by  reason 
of  the  taking  of  the  hay  in  question  and  such  damages  should 
consist  of  the  actual  value  of  the  hay  taken  by  the  defendants 
at  the  time  and  place  where  it  was  so  taken. ' 2 

1 2  Aschbrenner  v.  Wiskow,  Circuit 
Court,  Lincoln  County,  Wisconsin. 
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photograph.  —  Common-law  right  of 

property  in  dramatic  com- 
positions. 

§  1305.     Infringement  of  copyrighted  photograph. 

The  statute  of  the  United  States,  passed  in  pursuance  of  the 
constitution  of  the  United  States,  prescribes,  in  substance,  as 
follows  :  •  That  any  citizen  of  the  United  States  who  shall  be 
the  author,  inventor,  designer,  or  proprietor  of  any  book,  map, 
etc.,  print  or  photograph,  or  negative  thereof,  shall,  upon  com- 
plying with  the  provisions  of  this  chapter,  have  the  sole  liberty 
of  printing,  reprinting,  completing,  copying,  executing,  finishing, 
and  vending  the  same.  Another  section  provides  that  if  any 
person,  after  the  prerequisites  which  had  been  directed  by 
the  statute  to  be  taken  for  the  purpose  of  perfecting  a  title  in 
the  copyright  has  been  complied  with,  shall,  within  the  term 
limited  and  without  the  consent  of  the  proprietor  of  the  copy- 
right first  obtained  in  writing  and  executed  with  certain  for- 
malities, engrave,  etch,  work,  copy,  print,  publish,  or  import, 
either  in  whole  or  in  part,  or  by  varying  the  main  design  with 
intent  to  evade  the  law,  or  shall  sell  or  expose  for  sale,  he  shall 
forfeit  to  the  proprietor  all  the  plates,  and  every  sheet  thereof, 
and  forfeit,  in  addition,  $1.00  for  each  copy  of  the  same  found 
in  his  possession  [U.  S.  C.,  .  Tit.  17,  §  101  (b)  ;  F.  C.  A.  17, 


This  is  an  action  upon  this  statute  which  I  have  just,  in 
substance,  read  to  you,  imposing  a  penalty  or  forfeiture  of  $1.00 
per  copy  for  every  sheet  of  copies  of  a  photograph  of  L.  E.  found 
in  the  possession  of  the  defendant,  which  it  had  printed  without 
the  consent  of  the  plaintiff,  the  owner  of  the  copyright  of  such 
photograph.  The  prerequisites  necessary  to  obtaining  a  copy- 
right were  duly  taken,  and  it  is  substantially  proved  that  the 
plaintiff  is  the  owner  of  the  copyright.  It  is  not  denied  that  the 
plaintiff  made  the  original  photograph,  substantially  devised  its 
pose  and  expression  and  accessories,  and  was  the  designer  of 
the  copyrighted  photograph.  It  is  not  denied  that  300  of 
lithographs  No.  2,  and  2,700  of  No.  4,  were  in  the  possession  of 
the  defendants,  and  were  seized  by  the  marshal.  The  only 
question  really  before  you  is  whether  these  lithographs  are 

85 
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copies,  or  substantial  copies,  or  whether  the  ideas,  pose,  and 
characteristics  of  the  original  photograph  were  substantially 
reproduced  by  the  defendant.  It  is  not  necessary  that  the  copies 
should  be  exact  or  Chinese  copies.  You  will  observe  that  the 
statute  says :  "If  the  infringer  shall  copy,  either  in  whole  or  in 
part,  or  by  varying  the  main  design  with  intent  to  evade  the 
law."  As  I  said,  it  is  not  necessary  that  the  copies  should  be 
exact  copies.  It  is  necessary  that  the  infringer  should  appro- 
priate a  substantial  portion  of  the  distinctive  ideas  and  charac- 
teristic features  of  the  original  photograph  to  make  up  its  litho- 
graphs. The  general  effect  of  the  two  lithographs  which  were 
exposed  before  you,  it  is  said,  shows  that  they  were  a  repro- 
duction, with  so  much  of  a  variance  as  not  to  be  an  exact  copy, 
slightly  altered  here,  and  more  particularly  altered  in  some 
other  point,  but  so  closely  followed  as  to  retain  the  idea,  the 
plan,  the  general  design,  of  the  original  photograph;  and  the 
question  before  you,  to  state  it  in  different  form,  is:  Has  the 
defendant  made  such  use  of  the  original  photograph  as  to  carry 
into  the  new  lithographs  so  much  of  the  distinctive  ideas  and 
characteristic  features  of  the  original  as  to  reproduce,  in  sub- 
stance and  effect,  the  general  characteristics  of  the  original, 
though  some  minor  particulars  are  intentionally  avoided? 

Now,  gentlemen,  before  I  go  more  particularly  into  the  testi- 
mony, I  wish  to  caution  you  against  permitting  any  prejudice 
against  this  statute,  and  particularly  against  this  section  of 
the  statute  which  imposes  a  forfeiture  upon  infringers,  to  enter 
into  your  minds  so  far  as  to  bias  your  judgment.  We  are  here 
— I  am  here,  and  you  are  here  equally  as  well  as  I —  to  administer 
the  laws  of  the  United  States,  and  to  administer  them  according 
to  their  spirit  and  their  letter,  and  to  carry  them  out  so  far 
as  we  can,  under  the  oaths  that  we  have  all  taken;  and  it  is 
of  no  consequence,  not  the  least  consequence,  whether  we 
personally  like  or  dislike  a  statute  of  the  United  States.  We 
are  to  administer,  gentlemen,  the  laws  of  our  country, 

Now,  gentlemen,  the  history  of  this  transaction  is  some- 
what as  follows:  The  plaintiff  made  a  photograph  which  is 
called  in  this  case  "Exhibit  No.  1,"  the  card  photograph  which 
you  have  frequently  seen  here  in  court  of  L,  R*  It  was  by  him 
copyrighted,  and  subsequently  the  defendant  sent  this  litho- 
graph, which  bears  upon  its  face  these  words,  "Taken  from  a 
copyrighted  photo  by  F.,  of  New  York,"  and  which  is,  in  my  judg- 
ment, a  substantial  copy,  so  far  as  a  lithograph  can  be  a  copy, 
or  which  was  intended  to  be  a  reproduction  by  the  lithographic 
art  of  the  original  photograph,  not  exact — they  sent  that  in  a 
letter  to  Mr.  F.,  asking  him  if  they  might  have  the  privilege  of 
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reproducing  it.  The  reply  was  a  substantial  negative,  unless 
a  license  was  furnished,  presumably  for  a  pecuniary  considera- 
tion. The  letter  was  correctly  construed  by  the  defendant  to 
be  a  denial  of  the  priviledge,  without  pecuniary  compensation, 
of  reproducing  the  photograph  of  which  the  lithograph  is  an 
imitation.  The  lithograph  had  been  enlarged  by  aid  of  the 
magic  lantern  for  the  purpose  of  reproducing  it  if  proper  per- 
mission had  been  obtained.  That  permission  was  not  obtained, 
and  then  instructions  were  given,  as  Mr.  P.  says,  to  the  designer, 
not  to  make  a  copy  of  that,  but  to  make  an  ideal  picture  of 
some  other  character.  Now,  gentlemen,  here  is  the  precise 
difference ;  here  the  parties  divided  in  this  litigation.  The  plain- 
tiff says  that  the  defendant,  through  its  employees,  or  through 
the  gentlemen  who  was  one  of  the  witnesses  and  is  an  officer  in 
the  company,  departed  from  an  exact  copy,  but  retained  so 
much  of  the  substantial  and  distinctive  ideas  of  the  original  as 
to  produce,  in  lieu  of  an  exact  copy,  a  modified  form  of  this 
photograph,  but  so  far  removed  from  it  that  it  could  not  be 
called  an  exact  copy ;  in  other  words,  intended  to  avoid  infringe- 
ment, but  retain  the  substantial  fruits  of  infringement.  That 
is  the  way  in  which  the  plaintiff  puts  his  case  to  you.  The 
defendant  says,  on  the  other  hand,  that  it  avoided  this,  inten- 
tionally departed  from  it,  and  presented,  finally,  an  ideal  photo- 
graph, which  did  not  contain  the  distinctive  features  of  this 
photograph;  and  that  is  the  precise  question  before  you:  Did 
the  lithographs  Nos.  2  and  4  contain  the  main  design,  the  sub- 
stantial ideas,  the  distinctive  characteristics,  of  the  original 
photograph,  only  so  far  varied  as  to  intend  to  evade  the  law, 
without  actual  evasion?  Upon  that  question  of  fact  it  is  for  you 
to  exercise  your  judgment,  derived  from  your  inspection  of 
these  various  articles,  and  your  conclusion  derived  from  the 
testimony  which  has  been  presented  before  you;  and  the  plaintiff 
might  truthfully  say  that  the  testimony  of  defendant's  witnesses 
is  as  important  in  this  connection  as  the  testimony  of  the  plain- 
tiff, or  as  the  lithographs  themselves.  It  is  in  evidence  that 
this  lithograph  was  at  hand  in  the  office  or  shop  or  apartment 
where  the  new  designs  were  being  made.  It  is  in  evidence  that 
it  was  used.  The  defendant  would  say  that  it  was  used  for  the 
purpose  of  avoiding  it.  The  plaintiff  would  say  that  it  was' 
used  for  the  purpose  of  copying  it  in  its  substantial  features, 
but  of  avoiding  it  in  its  minor  details.  For  instance,  Mr.  P. 
says,  in  comparing  the  two:  "I  made  a  harder  chin;  I  made  the 
teeth  more  protruding;  I  made  the  eyes  soft  and  dreamy;  I 
made  the  hair  darker,  and  avoided  the  form  or  the  peculiarities 
or  the  droop  of  the  hair,"  or  something  of  that  sort.  "I  carried 
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the  hair  further  over  the  shoulder."  This  testimony  is  some- 
what significant  to  show  that,  while  the  artist  varied,  he  did 
not  vary  absolutely,  and  the  question  is  whether  he  so  far 
varied  as  to  retain  the  distinctive  ideas  and  characteristic  fea- 
tures of  the  original  photograph  so  as  to  present  in  the  new 
lithograph  the  original  ideas  in  a  modified  form.  If  you  find 
for  the  plaintiff,  it  will  be  within  your  province  to  determine 
whether  the  2,700  are  reproductions,  that  isr  whether  the  litho- 
graphs No.  4  were  substantial  reproductions  of  the  photograph, 
and  whether  the  300  of  the  lithographs  No.  2  were  substantial 
reproductions.  If  you  find  that  they  were  all  substantial  repro- 
ductions, that  is,  if  the  copyright  was  infringed  by  both,  then 
your  verdict  will  be  for  the  plaintiff  for  $3,000.  If  you  find 
that  No.  2  only  infringed,  then  your  verdict  will  be  for  $300. 
If  you  find  that  No.  4  only  infringed,  then  your  verdict  will  be 
for  $2,700.  If  you  find  that  neither  of  them  infringed,  then 
your  verdict  will  be  for  the  defendant. ' 

§  1306.     Piracy  of  unpublished  play — Common-law  right  of  prop- 
erty in  dramatic  composition®. 

As  the  owner  of  material  possessions  may  assert  his  rights 
wherever  or  in  whatever  disguise  his  property  is  found,  so  the 
author  of  a  literary  composition  may  claim  it  as  his  own  in 
whatever  language  or  form  of  words  it  can  be  identified  as  his 
production.  The  true  test  of  piracy,  then,  is  not  whether  a 
composition  is  copied  in  the  same  language  or  the  exact  words 
of  the  original,  but  whether  in  substance,  it  is  reproduced ;  not 
whether  the  whole,  but  a  material  part,  is  taken.  The  con- 
trolling question  is  whether  the  substance  of  the  work  is  taken 
without  authority.2 

1  Springer    Lithographing-   Co.    v.          2  Maxwell  v,  Goodwin,  93  F  665. 
Palk,  59  F  707. 
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§  1310.    Rewvery  of  expenses  of  promotion. 
Alabama. 

The  court  Instructs  the  jury  that  if  they  believe  the  evidence 
in  this  case,  their  verdict  should  be  for  the  plaintiff;  and  if 
they  believe  from  the  evidence  that  the  defendant  accepted 
the  benefit  of  contracts  made  by  plaintiff's  testator,  and  money 
paid  out  by  him,  then  it  would  be  liable  to  the  plaintiff  for  the 
amount  of  money  so  paid  out  by  her  testator,  provided  the 
amount  paid  was  reasonable.  ' 

Michigan. 

In  the  subscription  of  each  person  to  the  capital  stock  of  a 
corporation  every  other  subscriber  has  a  direct  interest.  Their 
respective  subscriptions  are  contributions  to  a  common  object. 
The  action  of  each  in  his  subscription  is  supposed  to  be  in- 
fluenced by  that  of  the  others,  and  every  subscription  to  be 
based  upon  the  ground  that  the  others  are  what  they  are  repre- 

i  Berlin  v.  Sheffield  Coal,  Iron  & 
Steel  Co.,  124  Ala  322,  26  S  933. 
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sented  to  be.   The  fact  that  one  person  binds  himself  to  place 
a  certain  amount  of  his  money  upon  the  risk  involved  in  the 
enterprise  is  an  inducement  to  others  to  venture  in  like  man- 
ner, and  any  secret  agreement,  between  the  company  and  a 
subscriber  or  his  privies,  which  changes  the  condition  of  the 
subscription  is  fraud  upon  the  other  subscribers,  and  renders 
this  agreement,  and  any  contract  growing  out  of  it,  null  and 
void;   and  any  agreement  between  the  company  and  second 
parties,  which  contemplates  a  deception  to  be  practiced  upon 
others  not  parties  to  the  agreement,  is  contrary  to  public  policy 
and  void.    Therefore,  if  you  believe   that  the   contract   sued 
upon  was  entered  into  with  the  understanding  that  J.  J.  D. 
was  to  appear  at  a  public  meeting  in  D —  and  subscribed  for 
10  shares  of  the  stock,  without  stating  the  conditions  of  his 
subscription,  then  your  verdict  will  be,  "No  cause  of  action"; 
and  this  would  be  your  verdict  even  though  you  find  that  no 
meeting  was  in  fact  held,  for  it  is  the  intention  of  the  parties 
which  vitiates  the  agreement.  Or  if  you  believe,  that  is,  if  you 
find  from  the  evidence,  that  the  plaintiffs,  or  either  of  them, 
solicited  subscriptions  for  the  stock  of  the  defendant  company, 
and  represented  that  J.  J.  D.  had  subscribed  for  10  shares 
of  this  stock,  without  stating  that  his  subscription  was  condi- 
tional, then  your  verdict  should  be  for  the  defendant,   "No 
cause  of  action."    Or  if  you  find  from  the  evidence  that  J,  J.  D., 
with  the  consent  or  knowledge  of  either  of  the  plaintiffs,  solicited 
subscriptions  for  the  stock  of  the  defendant  company  and  repre- 
sented that  he  had  subscribed  for  10  shares  of  this  stock,  with- 
out stating  that  this  subscription  was  conditional,  then  your 
verdict  should  be  for  the  defendant,  "No  cause  of  action."   Or 
if  you  find  from  the  evidence  that  the  agents  of  the  defendant 
company  solicited  subscriptions  for  the  stock  of  the  company, 
and,  by  and  with  the  consent  and  knowledge  of  the  plaintiffs, 
or  either  of  them,  represented  that  J.  J.  D.  had  subscribed  for 
10  shares  of  stock,  without  stating  that  his  subscription  was 
conditional,  then  your  verdict  should  be  for  the  defendant,  "No 
cause  of  action."   Or  if  you  believe  that  the  agents  of  the  de- 
fendant company  solicited  subscriptions  for  the  stock  of  this 
company,  and  in  the  presence  of  the  plaintiffs,  or  either  of 
them,  represented  that  J.  J.  D,  subscribed  for  10  shares  of 
this  stock,  without  stating  that  his  subscription  was  conditional, 
then  your  verdict  should  be  for  the  defendant,  "No  cause  of 
action,"   If  you  find  that  this  contract  is  vitiated  with  fraud, 
then  the  plaintiffs  cannot  recover;  and,  to  establish  this  fraud, 
it  is  not  necessary  that  you  are  convinced  that  any  person 
has  been  misled  in  subscribing  to  this  stock,  but  it  is  sufficient 
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if  you  find  that  an  attempt  has  been  made  to  mislead  or  deceive 
subscribers.2 

§  1311.     Conspiracy  to  defeat  payment  of  organization  expenses. 

Indiana. 

This  action  has  been  brought  by  the  plaintiff  on  the  theory 
that  the  defendants  L.,  S.  and  W.  S.  G.,  formed  and  entered  into 
a  fraudulent  conspiracy  to  deprive  the  plaintiff  of  certain  rights 
which  he  had  acquired  through  an  alleged  contract  with  defend- 
ant L. 

A  civil  conspiracy  is,  under  the  law,  a  combination  between 
two  or  more  persons  to  do  an  unlawful  act  or  to  do  a  lawful 
act  by  unlawful  means.  In  other  words,  to  constitute  such  con- 
spiracy, the  purpose  to  be  affected  by  it  must  be  unlawful  in  its 
nature  or  in  the  means  to  be  employed  for  its  accomplishment. 

Such  a  conspiracy  is  not  sanctioned  by  the  law  and  if  con- 
summated and  another  suffers  injuries  or  damages  thereby,  he 
is  entitled  to  recover  from  the  conspirators. 

And  so,  if  from  the  evidence  you  find  that  plaintiff  has 
proved  all  the  material  allegations  of  his  complaint  and  that 
he  has  suffered  injuries  as  a  result,  your  finding  should  be  for 
the  plaintiff  against  defendants  L.,  S.  and  W.  S.  G. 

But  it  is  for  you  to  determine  from  all  the  evidence  in  the 
case  whether  such  conspiracy  was  formed  and  if  so  whether 

plaintiff  has  been  damaged  thereby. 

*     *     * 

The  court  instructs  you  that  the  defendants  herein  are 
charged  with  conspiracy  to  defraud  the  plaintiff  herein  from  his 
benefits  in  the  R.  K.  Co.  Before  you  can  find  against  the  defend- 
ants N.  M.  S.  and  W.  S.  G.,  you  must  find  from  the  evidence 
that  said  defendants  or  one  of  them  entered  into  an  agreement 
with  the  defendant  J.  M,  L.  for  J.  M,  L.  to  break  his  contract 
with  the  R.  K.  Co.  with  the  intention  of  cheating  the  plaintiff 
herein,  and  the  mere  fact  that  the  named  defendants  organized 
another  company  and  purchased  the  property  in  question  from 
J.  M,  L.  is  not  sufficient  of  itself  to  establish  conspiracy,  and 
unless  you  find  from  the  evidence  herein,  that  the  defendants 
N.  M.  S,  and  W.  S.  G.  or  one  of  them  did  enter  into  an  agreement 
with  said  J.  M.  L.  whereby  he  agreed  to  violate  his  contract 
with  the  R.  K.  Co.,  your  verdict  should  be  for  the  defendants. 
But  such  agreements  may  be  shown  by  evidence  both  direct 
and  circumstantial  and  by  any  rational  and  proper  inferences 
from  the  acts  and  statements  of  all  the  parties.3 

2Zabel  v.  New  State  Tel.  Co.,  127         3Mangus  v.  Lofland,  Circuit 
Mich  402,  86  NW  949.  Court,  Marion  County,  Indiana,  No. 

41018. 


§  1312  INSTRUCTIONS — CIVIL  ACTIONS  92 

§  1312.    Must  act  through,  and  be  bound  by,  officers  and  agents. 

Georgia. 

If  you  should  find  that  M.  M.  L.  was  secretary  and  treasurer 
of  L,  Bros.  Co.,  at  the  time  of  the  buying  of  the  fertilizer  and 
at  the  time  of  the  signing  of  the  notes  for  the  same,  and  that 
this  was  one  transaction,  and  that  L.  Bros.  Co.  received  any 
part  of  this  fertilizer,  knowing  that  the  same  was  ordered  by 
M.  M.  L.,  that  they,  L.  Bros.  Co.,  would  be  bound  to  pay  for 
said  fertilizer  so  ordered  and  received.4 

Idaho. 

The  jury  are  instructed  that  the  burden  of  proof  is  upon 
the  plaintiffs  to  establish  by  a  preponderance  of  the  evidence 
all  of  the  material  allegations  of  the  complaint  and  that  this 
burden  continues  throughout  the  trial.  In  this  action  the  de- 
fendant admits  that  it  was  the  owner  of  the  automobile  de- 
scribed in  the  complaint  and  that  M.  L.  B.  was  driving  the  same, 
and  that  R  W,  was  riding  therein  as  a  gratuitous  passenger. 
The  burden  is  upon  the  plaintiffs  to  establish  by  a  preponderance 
of  the  evidence  that  the  automobile  was  at  the  time  of  the  death 
of  said  P.  W.  being,  operated  for  and  on  behalf  of  the  defendant 
corporation  and  on  its  business.  If  you  find  by  a  preponderance 
of  the  evidence  that  at  the  time  of  P.  W.'s  death,  M.  L.  B, 
was  the  president  and  chief  executive  officer  of  the  defendant 
corporation,  then  you  have  a  right  to  infer  that  said  M.  L.  B. 
was  operating  the  said  automobile  for  and  on  behalf  of  said 
corporation  and  in  connection  with  its  business.5 

Indiana. 

(1)  The  court  also  instructs  you  that  the  defendant,  being 
a  corporation,  can  only  act  through  its  officers  and  agents,  and 
is  responsible  for  the  wilful,  wanton,  reckless,  or  malicious 
acts  of  its  officers  or  agents,  done  within  the  scope  of  their 
employment;  and  if  you  find  from  the  evidence  that  one  or 
more  of  the  agents  or  officers  of  the  defendant  corporation 
uttered  the  words  and  language  as  charged  in  plaintiff's  com- 
plaint, or  in  substances  as  charged  therein,  and  you  further  find 
from  the  evidence  that  the  agent  or  officer  of  defendant  found 
to  have  uttered  said  words  and  language,  if  you  so  find,  was,  at 
the  time  of  uttering  said  words  and  language  acting  within 
the  scope  of  his  or  their  duties  and  employment  as  such  agent 
or  officer  of  the  defendant  corporation,  then  the  acts,  conduct, 
and  motives  of  such  officers  or  agents  in  that  regard  were  the 

4  Dawson  Paper  Shell  Pecan  Co.         *  Willi  v.  Schaefer  Hitchcock  Co., 
v.  Montezuma  Fertilizer  Co.,  19  Ga     53  Id  367,  25  P2d  167. 
App  42,  90  SE  984. 
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acts,  conduct,  and  motive  of  the  defendant,  and  the  defendant 
is  chargeable  with  the  acts  and  utterances  of  its  agent  or  em- 
ployee when  so  made.6 

(2)  And  I  instruct  you  that  if  you  find  from  the  evidence 
that  any  person,  whether  under  his  own  name  or  under  a  firm 
name,  was  acting  as  the  agent  of  Z.  E.  &  R.  Co.  in  the  procure- 
ment of  the  notes  sued  upon  in  this  'action,  that  the  acts  of 
such  agent,  if  they  were  within  the  apparent  scope  of  the  au- 
thority of  such  agent,  were  the  acts  of  said  Z.  E.  &  E.  Co.7 

Michigan. 

A  corporation  can  only  act  through  its  officers.  In  doing 
business  with  the  public  the  stockholders  as  a  body  do  not  do 
the  business  of  the  corporation,  but  such  business  is  necessarily 
entrusted  to  certain  duly  elected  officials.  I  charge  you  in  this 
case  that  if  Mr.  L.,  the  president  of  this  company,  used  the 
corporate  name  of  the  company,  and  acted  within  the  apparent 
scope  of  his  authority,  as  it  appeared  to  plaintiff,  for  the  pur- 
pose of  consummating  a  fraud  upon  plaintiff  in  the  sale  of  this 
stock  to  him,  and  received  and  indorsed  the  draft  in  payment 
thereof  as  president  of  the  company,  and  with  the  name  of  the 
company,  then  the  defendant  is  liable  for  such  action  on  the 
part  of  its  president,  if  you  should  find  that  the  plaintiff  was 
deceived  and  suffered  loss  because  of  such  action  on  the  part  of 

Mr.  L. 

#     *     * 

It  is  claimed  that  when  S.  dealt  with  plaintiff  on  December 
1, 19 — ,  he  had  in  his  possession  a  license  from  the  M —  Securities 
Commission  to  sell  the  stock  of  the  P.  F.  I.  Co.  of  America. 
Regardless  of  whether  S.  was  selling  this  stock  for  the  com- 
pany or  for  B.  &  Co.  or  for  L.  personally  or  for  any  other 
person,  it  would  be  necessary  for  him  to  have  such  a  license, 
and  I  instruct  you  that  the  fact  that  S.  had  such  a  license,  if 
it  is  a  fact,  would  not  alone  make  this  defendant  corporation 
liable  for  the  actions  and  statements  of  S.  in  his  dealing  with 
plaintiff.8 

Texas. 

By  the  expression  "controlling  officers,"  as  used  in  the  fore- 
going paragraph,  is  meant  some  chief  officer,  or  vice-principal 
of  the  company,  who  must  be  shown  to  possess,  under  and  for 

6  Berry  v.  Link  Belt  Co.,  Circuit         8  Curwood  v.  Peninsular  Fire  Ins. 
Court,  Marion  County,  Indiana,  No.      Co.  of  America,  226  Mich  573,  198 
89802.  NW  255. 

7  Ohio  Contract  Purchase  Co.  v. 
Steinfort,     Circuit     Court,     Marion 
County,  Indiana,  No.  39926. 
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the  company,  sufficient  authority  and  discretion  to  act  and 
speak  for  the  company  as  if  it  were  present  in  the  person  of  its 
managers,  speaking  and  acting  for  itself  and  on  its  own  re- 
sponsibility.9 

Wisconsin. 

The  defendant  in  this  case,  being  a  corporation,  could  only 
act  through  its  officers  and  agents,  and  if  such  officers  and 
agents  as  were  in  charge  of  the  defendant's  factory,  where 
plaintiff  was  working,  were  negligent,  their  negligence  would  be 
the  negligence  of  the  defendant.  Wherever  I  use  the  term 
''defendant"  in  these  instructions,  and  wherever  it  is  used  in 
the  special  verdict,  you  will  understand  that  it  means  the  persons 
who  were  entrusted  with  the  operation  and  management  of 
this  factory.10 

§  1313.    False  representations  by  promoters. 

The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  at  the  time  the  defendant  entered  into  the  contract 
by  which  he  subscribed  to  20  shares  of  stock  in  a  company  to 
be  incorporated  in  accordance  with  the  terms  of  the  prospectus 
and  contract  introduced  in  evidence,  it  was  represented  to  said 
defendant  by  the  party  procuring  his  subscription  that  the 
whole  proceeds  of  the  capital  stock  of  said  company  should 
be  invested  in  the  payment  for  and  improvement  of  certain 
real  estate,  but  that  in  fact  it  had  already  been  agreed  between 
the  parties  engaged  in  procuring  the  organization  of  said  com- 
pany to  pay  over  the  sum  of  $30,000  to  said  parties  as  pro- 
motors,  or  otherwise,  then  said  false  representation  rendered 
said  contract  of  subscription  voidable  at  the  instance  of  said 
defendant,  and  they  must  find  for  said  defendant  on  this  issue, 
unless,  after  full  knowledge  of  the  falsity  of  said  misrepresenta- 
tion, said  defendant  elected  to  ratify  and  confirm  his  subscription 
as  aforesaid.  "Confirmation  must  be  a  solemn  and  deliberate 
act.  When  the  original  transaction  is  infected  with  fraud,  the 
confirmation  of  it  is  so  inconsistent  with  justice,  and  so  likely 
to  be  accompanied  with  imposition,  that  the  court  watches  with 
the  utmost  strictness,  and  does  not  allow  it  to  stand  but  on  the 
clearest  evidence." ' ' 

*  American   Freehold   Land   Mtg.  • '  West  End  Real  Estate  Co.  v. 

Co.  v.  Brown,  54  TexCivApp  448,  118  Claiborne,  97  Va  734,  34  SE  900. 

SW  1106.  For  instruction  in  action  to  re- 

10  Nelson  v.   A.   H.   Stange  Co.,  cover  purchase-price  of   stock,  see 

Circuit  Court,  Lincoln  County,  Wis-  McElwee  v.  Chandler,  198  Pa  575, 

consin;   see  137  Wis  309,  118  NW  48  A  475. 
1119. 
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§  1314.     False  representations  of  agents — Ratification — Burden 
of  proof. 

Where  one  makes  false  representations  of  material  facts 
which  are  exclusively  within  his  knowledge,  and  the  other  party 
relies  upon  them  to  his  injury,  liability  for  such  false  repre- 
sentations follow,  and  the  plaintiff  is  ndt  required  to  make  fur- 
ther investigation  to  ascertain  whether  the  statements  are  true ; 
and,  if  representations  of  material  facts  are  made  and  are  re- 
lied upon  by  the  other  party  to  his  injury,  an  action  for  fraud 
may  be  maintained  even  though  such  representations  are  made 
in  good  faith. 

I  further  charge  you  in  this  case  that  if  you  should  find 
that  the  plaintiif  did  not  rely  upon  the  statements  made,  but 
relied  upon  the  judgment  of  himself  or  of  others,  then  in  such 
case  your  verdict  would  be  "No  cause  of  action." 

I  further  charge  you  that  it  is  not  necessary  for  the  plaintiff 
to  prove  every  allegation  of  fraud  or  false  representation  set 
forth  in  the  declaration.  If  he  has  satisfied  you  that  one 
material  allegation  alleged  and  proved  was  false  and  produced 
in  his  mind  a  reliance  upon  such  allegation,  then  he  would  be 
entitled  to  recover.  And  in  this  connection  I  also  charge  you 
that  it  is  not  necessary  that  the  representation  should  have  been 
the  sole  cause  for  the  plaintiff  purchasing  the  stock,  if  such 
representation  exerted  a  material  influence  upon  his  mind  and 
was  one  of  the  causes  that  led  him  to  purchase  the  stock. 

I  further  charge  you,  gentlemen,  that  fraud  cannot  be  pre- 
sumed. The  evidence  must  be  such  that  it  would  naturally  lead 
your  mind  to  the  conclusion  that  a  fraud  was  committed,  and 
there  must  be  substantial  evidence  to  prove  it.  However,  like 
any  other  fact  it  may  be  proved  by  circumstances  which  satisfy 
the  mind  of  its  existence. 

I  further  charge  you  that  if  you  should  find  in  this  case  that 
N.  H.  S.  was  the  agent  of  the  defendant  and  he  made  false 
representations  to  the  plaintiff  in  relation  to  this  stock,  then 
the  defendant  here  would  be  liable  for  such  representations  so 
made  by  his  agent;  because  it  is  the  rule  that  where  an  agent 
in  selling  goods  for  his  principal  makes  false  representations 
in  relation  thereto,  that  are  relied  upon  by  the  buyer  and  induce 
him  to  make  the  purchase,  then  the  principal  is  liable  to  the 
buyer  for  such  damages  as  he  may  have  sustained  because  of 
the  false  representations  on  the  part  of  his  agent. 

I  further  charge  you  that  if  you  should  find  that  the  repre- 
sentations were  true  or  that  they  were  not  relied  upon  by  de- 
fendant, then  your  verdict  would  be  "No  cause  of  action." 
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I  charge  you  in  this  case  that,  if  you  should  find  that  the 
defendant  or  its  agent,  N.  H.  S.,  if  you  should  find  that  he  was 
its  agent,  represented  that  the  market  value  of  the  stock  of  the 
P.  F.  I,  Co.  was  $100  a  share,  and  that  it  had  a  surplus  of 
$76,000,  and  that  the  company  would  declare  a  20  per  cent 
dividend  in  January,  19 — ,  and  that  the  profits  of  the  P.  F.  I. 
Co.  were  43  per  cent,  or  any  one  of  these  statements,  and  that 
the  plaintiff  relied  upon  such  representations  and  bought  the 
stock  because  they  were  made,  and  would  not  have  bought  it  if 
they  had  not  been  made,  and  plaintiff  believed  them  or  any  of 
them  to  be  true,  and  you  should  further  find  that  such  repre- 
sentations were  untrue  and  false,  either  one  or  all,  then  in  such 
case  plaintiff  would  be  entitled  to  recover  as  to  the  false  repre- 
sentations. 

As  to  any  statements  that  were  made  in  relation  to  the  profits 
of  other  companies  of  a  like  nature,  you  will  not  consider  in 
determining  whether  false  representations  were  made  or  not; 
neither  will  you  consider  the  statement  that  no  amount  of  money 
would  buy  other  stock,  in  determining  whether  false  representa- 
tions were  made  or  not,  as  the  court  is  of  the  opinion  that  these 
statements  may  not  be  considered  by  you  as  forming  any  basis 

for  recovery  in  this  case. 

*     *     * 

There  is  another  phase  of  the  case  that  I  desire  to  instruct 
you  in  relation  to,  and  that  is  in  regard  to  the  circular  letters. 
In  regard  to  these  circular  letters  and  the  claim  that  the  de- 
fendant held  out  N.  H.  S.  to  be  its  agent  in  this  transaction, 
I  charge  you,  if  you  find  that  the  defendant  held  out  to  plaintiff 
that  N.  H.  S.  was  its  agent,  and  plaintiff  believed  him  to  be  the 
agent  of  the  company  because  of  such  action  on  the  part  of  the 
defendant,  then  in  such  case  the  defendant  would  be  estopped 
from  denying  that  N.  H.  S.  was  its  agent,  because  a  person  is 
bound  by  the  representations  and  acts  on  another  as  agent  when 
there  has  been  such  a  holding  out  as  to  reasonably  lead  one 
dealing  with  him  to  believe  in  the  existence  of  such  agency,  but 
there  must  be  conduct  calculated  to  mislead,  and  it  must  be 
under  circumstances  which  justified  the  claim  that  the  alleged 
principal  should  have  expected  that  the  representations  would  be 
relied  upon  and  acted  upon,  and  further,  it  must  appear  that 
they  were  relied  upon  in  good  faith  to  the  injury  of  the  innocent 
party,  and  it  must  appear  that  the  act  of  the  agent  was  within 
the  real  or  apparent  scope  of  his  authority.  In  order  to  apply 
this  doctrine  you  must  find  all  of  these  conditions  existed  here 
from  the  evidence,  and,  in  case  you  find  they  or  any  of  these 
things  did  not  exist,  then  you  will  not  regard  the  question  of 
estoppel  further  in  this  matter. 
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If  you  should  find  in  this  case  that  N.  H.  S.  was  not  the 
agent  of  the  P.  F.  I.  Co.  at  the  time  he  sold  his  stock  to  plaintiff, 
but  should  find  that  after  such  sale  the  defendant  had  informa- 
tion in  regard  to  it  and  accepted  and  kept  the  proceeds  thereof, 
that  is,  the  $9,000  after  paying  a  commission  to  B.  &  Co.,  then  in 
such  acceptance  of  the  benefits  the  defendant  is  bound  by  the 
statements  of  N.  H.  S.  the  same  as  though  he  had  been  its  agent 
at  the  time  of  the  sale,  because  by  such  action  on  the  part  of 
the  company  it  would  have  ratified  the  sale  to  plaintiff  by  N. 
H.  S.,  and  therefore  would  be  liable  for  any  false  statements 

made  by  N.  H.  S,  at  the  time  of  such  sale. 

*     *     * 

The  burden  of  proof  in  this  case  rests  upon  the  plaintiff  to 
show  that  at  the  time  N.  H.  S.  sold  the  stock  to  the  plaintiff 
he  acted  as  and  was  at  the  time  the  agent  of  the  defendant 
company,  and  that  he  made  false  representations  in  relation  to 
such  stock  at  the  time  of  the  sale.  And  in  this  connection  I 
charge  you  that  any  false  representation  of  a  material  fact  in 
relation  to  any  article  that  one  is  attempting  to  induce  another 
to  purchase,  and  upon  which  that  other  acts,  constitutes  fraud 
and  entitles  the  party  deceived  thereby  to  such  damages  as  he 
has  sustained  because  thereof. 

Now,  in  order  for  the  plaintiff  to  recover,  it  is  necessary  for 
him  to  show  by  a  preponderance  of  the  evidence  upon  this  ques- 
tion of  false  representation  being  made :  First,  that  representa- 
tions of  a  material  fact  were  made  by  N.  H.  S. ;  second,  that  such 
representations  were  false;  third,  that  the  plaintiff  relied  upon 
such  representations,  and  was  deceived  thereby;  and  fourth, 
that  such  agent  made  such  representations  with  the  intention 
that  they  should  be  acted  upon  by  plaintiff.  Now,  if  plaintiff  has 
failed  to  prove  by  a  preponderance  of  the  evidence  any  one  of 
these  things,  then  plaintiff  could  recover  nothing  here,  and  your 
verdict  would  be  "No  cause  of  action," l2 

§  1315.    Fraud  in  impairing  capital. 

It  is  claimed  by  the  plaintiff  as  a  part  of  the  fraud  in  this 
case  that  at  the  time  of  the  purchase  of  this  stock  the  company's 
capital  was  impaired  to  the  extent  of  $351,000.  This  does  not 
mean  necessarily  that  the  company's  losses  had  reduced  its  cap- 
ital stock  $351,000.  Without  going  into  figures  I  think  it  fairly 
appears  from  the  testimony  that  by  reason  of  agency  balances 
more  than  90  days  old,  stockholders'  notes  m&.  other  matters 

1  *  Curwood  v.  Peninsular  Fire  Ins. 
Co.  of  America,  226  Mich  573,  198 
NW  255. 
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called  "nonledger  assets/'  the  department  of  insurance,  upon 
examination,  after  eliminating  a  number  of  these  not  admitted 
assets,  showed  this  impairment;  but  from  all  the  facts  and  cir- 
cumstances it  is  for  you  to  say  whether  or  not  the  officers  of 
the  company  were  justified  in  issuing  the  statement  in  relation 
to  the  company  that  N.  H.  S.  had  with  him  at  the  time  he  sold 
the  stock. ' 3 

§  1316.     Notice  of  charter  to  subscribers. 

The  court  instructs  the  jury  that  if  they  find  from  the  evi- 
dence that  the  charter  of  the  plaintiff  company  was  lodged  for 
record  in  the  office  of  the  secretary  of  the  commonwealth  of 
V—  on  November  6,  19 — ,  then  the  defendant  was  bound  to  take 
notice  of  it  in  any  dealings  he  thereafter  had  with  said  plain- 
tiff company,  and  that  if  he  paid  any  instalment  on  his  stock 
thereafter,  or  participated  in  a  stockholders'  meeting  there- 
after, he  is  thereby  estopped  from  denying  knowledge  of  the 
terms  and  provisions  of  said  charter,  however  much  said  charter 
varied  from  his  contract  of  subscription,  and  that  he  thereby 
ratified  and  acquiesced  in  said  charter,  and  cannot  now  avail 
himself  of  any  such  variance,  and  they  must  find  for  the  plain- 
tiff on  the  third,  fourth,  fifth,  and  sixth  special  pleas.14 

§  1317.    Defenses  to  action  for  unpaid  subscription. 

The  court  instructs  the  jury  that  if  they  find  from  the  evi- 
dence that  on  November  10,  19 — ,  there  were  bona  fide  sub- 
scribers to  the  capital  stock  of  plaintiff  company  to  the  amount 
of  $175,000,  then  the  entry  made  by  the  treasurer  of  the  com- 
pany on  the  books  of  said  company  under  date  of  November  10, 
19 — 9  of  $10,400,  of  said  stock  standing  in  the  names  of  H,  L. 
and  others,  part  of  which  was  marked  "Stock  not  issued,"  and 
part,  ''Turned  into  company,"  is  not  a  defense  that  can  be  availed 
of  in  this  cause,  and  the  jury  must  find  for  the  plaintiff  on  the 
first  special  plea. ' 5 

§  1318.    Application  of  bonus  given  by  citizens. 

The  question  for  the  jury  is : 

Was  this  amount  of  money  subscribed  by  the  citizens 
of  H.,  at  the  time  it  was  divided  by  these  men,  a  fund 
to  be  used  for  the  purpose  of  making  the  enterprise 
talked  of  a  success,  or  was  it  subscribed  and  used  for 
the  purpose  of  organizing  this  corporation? 

1 3  Curwood  v.  Peninsular  Fire  Ins.         ' 4  West  End  Real  Estate  Co.  v. 
Co.  of  America,  226  Mich  573,  198      Claiborne,  97  Va  734,  34  SE  900. 
NW  255.  '  *  West  End  Real  Estate  Co.  v, 

Claiborne,  97  Va  734,  34  SE  900, 
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If  it  was  an  asset  of  the  corporation,  as  I  have  stated,  it 
cannot  be  so  divided,  and  S.  would  be  liable  for  $500.  If,  at 
the  time  this  agreement  was  made — this  meeting  was  had — it 
was  talked  over  that  this  money  which  had  been  raised  by  the 
citizens  for  the  purpose  of  carrying  on  this  enterprise  should 
be  divided  by  these  people  who  had  united  their  energies  and 
funds  for  the  purpose  of  carrying  on  and  promoting  this  enter- 
prise; that  the  money  actually  went  into  the  corporation;  that 
they  had  the  benefit  of  it;  and  that  at  the  time  it  was  not  the 
property  of  the  corporation;  that  no  corporation  was  then  or- 
ganized and  in  existence,  if  this  be  true,  then  your  verdict  should 
be,  "No  cause  for  action." 1 6 

§  1319.     Corporate  agents.  • 7 

Illinois. 

The  court  instructs  that  if  a  corporation  knowingly  and  vol- 
untarily permits  a  person  to  hold  himself  out  to  the  world  as  its 
agent,  said  corporation  will  be  bound  as  principal  to  those  dealing 
with  such  person  who  act  upon  the  faith  that  such  agency  exists  ; 
and  this  is  true  irrespective  of  whether  or  not  an  agency  in  fact 
exists. ' 8 

Texas. 

A  corporation  such  as  defendant  can  only  act  through  its 
agents  and  servants ;  but  such  a  corporation  is  not  liable  for  all 
the  acts  of  its  agents  or  servants.  It  is  liable,  however,  for 
the  acts  done  in  the  scope  of  their  employment  and  agency,  and 
is  also  liable  for  the  acts  of  its  agents  which  it  has  authorized 
such  agents  to  perform;  and  it  is  also  liable  for  the  unauthor- 
ized acts  of  its  agents,  if  any,  which  have  been  knowingly  acqui- 
esced in  or  ratified  by  the  governing  body  of  said  corporation. ' 9 

§  1320.     Holding  self  out  as  officer  of  corporation — No  such  cor- 
poration. 

The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  W.,  C.  and  H.  represented  or  held  themselves  out 
as  officers  of  a  corporation  named,  W.-H.  M.  Co.,  and  the  jury 

1 6  McDermott  v.  Squier,  124  Mich  vided  and  applied  on  the  stock  sub- 
523,  83  NW  287.    This  was  an  in-  scriptions  and  that  it  was  so  cred- 
struction   in   an  action  by  the   re-  ited.  Held  that  the  charge  correctly 
ceiver    of    a    corporation    for    an  stated  the  law  of  the  case, 
amount  alleged  to  be  due  on  a  stock          ' 7  See  also  §  1312,  supra. 
subscription.    It  appeared  from  the          • 8  Italian-Swiss  Agricultural  Col- 
evidence   that  prior  to  the  comple-  ony  v.  Pease,  194  111  98,  62  NE  317. 
tion  of  the  organization  the  stock-          ' 9  Waters-Pierce  Oil  Co.  v.  State, 
holders  agreed  that  a  bonus  which  48  TexCivApp  162,  106  SW  918. 
they  were  to  receive  should  be  di- 
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further  believe  from  the  evidence  that  there  was  no  such  corpo- 
ration as  the  W.-H.  M.  Co.,  then  in  such  case  all  the  parties 
who  represented  themselves  to  be  officers  of  such  corporation 
or  allowed  their  names  to  be  so  used  as  to  lead  parties  dealing 
with  said  concern  to  believe  that  said  concern  was  a  corporation, 
then  in  such  case  such  parties  so  making  representations  or  so 
allowing  their  names  to  be  used  as  to  lead  parties  to  believe  said 
concern  was  incorporated,  would  be  liable  for  all  contracts  made 
in  the  name  of  said  W.-H.  M.  Co.20 

§  1321.    Paper  executed  by  officers. 

The  court  instructs  the  jury  that  if  they  find  from  the  evi- 
dence that  G.  A.  F.  loaned  to  F.  S.  R.  $5,000,  and  this  money 
was  spent  by  said  F.  S.  E.  for  the  benefit  of  the  A.  T.  Co., 
still  this  fact,  of  itself,  would  not  authorize  you  to  find  the 
verdict  for  plaintiff ;  but  if  the  corporation  defendant,  however, 
having  used  the  money  borrowed  personally  by  its  president, 
gave  its  note  to  the  plaintiff  for  that  amount,  then  there  is 
good  consideration  for  the  note,  and  the  company  would  be 
bound.21 

§  1322.    Sales  to  officers. 

The  court  instructs  the  jury  that  the  fact  that  L.  was  a 
stockholder  and  the  owner  of  a  majority  of  the  capital  stock 
of  the  defendant,  if  the  jury-  believe  that  he  was  such  owner, 
does  not  make  a  sale  to  him  a  sale  to  the  company,  nor  a  contract 
made  by  him  a  contract  of  the  company,  unless  he  had  authority 
to  act  for  the  company,  and  did  act  for  the  company. aa 

§  1323.    Secret  profits. 

The  court  instructs  the  jury  that  if  you  find  in  this  case, 
from  a  preponderance  of  the  testimony,  that  the  defendant  as- 
sumed and  agreed  to  and  did  actually  conduct  the  negotiations 
which  resulted  in  the  sale  of  the  stock  from  the  plaintiff  to 
A.  &  Co.,  that  the  plaintiff  had  no  information  concerning  the 
price  which  A.  &  Co.  was  willing  to  pay,  or  the  price  which  the 
defendant  was  to  get  for  his  stock,  except  such  as  defendant 
gave  him ;  that  by  reason  of  the  misstatement  or  concealment  of 
any  material  fact  or  facts  by  defendant  the  plaintiff  was  induced 
to  accept  $200  a  share  for  his  stock,  whereupon  $20  on  the 

2<>  Churchill    v.    Thompson    Elec.     .     22  Crown  Coal  &  Tow  Co.  v. 
Co.,  119  IllApp  430.  Taylor,  184  111  250,  56  NE  828, 

2 '  Anderson  Transfer  Co.  v.  Ful- 
ler, 174111221,  51  NE  251. 
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number  of  shares  owned  by  him  was  added  to  the  price  paid  to 
the  defendant  for  his  stock  without  the  plaintiff's  knowledge  or 
consent;  and  that  this  $20  a  share  was  added  to  the  price  paid 
defendant,  because  A.  &  Co.  had  been  able  to  procure  plaintiff's 
stock  for  $200  a  share,  then  I  charge  you  that  the  amount  of 
money  thus  received,  to  wit,  $20  a  share,  on  the  number  of 
shares  owned  by  plaintiff,  rightfully  belongs  to  the  plaintiff,  and 
that  the  defendant  in  equity  and  good  conscience  cannot  retain 
it,  and  that  your  verdict  should  be  for  the  plaintiff  in  that 
amount,  together  with  interest  thereon  from  the  time  of  its 
receipt  by  the  defendant  at  the  rate  of  —  per  cent  per  annum.23 

§  1324.     Payment  for  legal  services  rendered  by  officers. 

The  court  instructs  the  jury  that  if  an  officer  or  director 
of  a  corporation  renders  services  to  the  corporation  that  are  not 
required  of  him  by  his  duties  as  such  officer  or  director,  but  are 
such  as  are  properly  performed  by  an  attorney,  he  may,  in  the 
absence  of  any  agreement  to  render  such  services  without  charge 
or  understanding  that  they  are  so  rendered,  recover  reasonable 

compensation  therefore. 

*     *     * 

The  court  instructs  the  jury  that  if  they  believe  and  find 
from  the  evidence  that  prior  to  the  incorporation  of  defendant 
the  plaintiff,  at  the  request  of  the  organizers  and  incorporators 
of  the  defendant  corporation,  performed  certain  services  as  a 
lawyer  in  the  matter  of  the  preparation  of  the  articles  of  incor- 
poration and  procuring  the  defendant's  incorporation ;  that  there 
was  at  no  time  any  agreement  or  promise  on  the  part  of  plain- 
tiff not  to  charge  for  such  services,  and  at  the  time  of  the 
rendition  of  such  services  the  plaintiff  intended  to  charge  there- 
fore; and  that  such  services  were  rendered  under  such  circum- 
stances that  the  said  organizers  and  incorporators  expected,  or 
ought  to  have  expected,  that  they  were  to  be  paid  for,  then  the 
jury  are  authorized  to  find  that  there  was  an  implied  promise 
to  pay  the  reasonable  value  of  such  services,  even  though  there 
was  no  express  promise  or  agreement  on  the  part  of  said  or- 
ganizers or  incorporators,  or  on  the  part  of  the  defendant,  to  pay 
for  such  services.  And  if  you  find  that  there  was  such  implied 
promise,  and  that  the  defendant  accepted  and  operated  under 
the  certificate  of  incorporation  procured  by  the  plaintiff,  then 
the  defendant  is  liable  to  plaintiff  for  the  reasonable  value  of 
the  services  rendered  by  him  in  preparing  the  articles  of  incor- 
poration and  procurring  the  incorporation  of  the  defendant,  not 
exceeding  $150,  and  you  will  include  what  you  may  believe  to 

23  Stanton  v.  Sample,  272  F  424. 
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be  the  reasonable  value  of  this  service,  not  exceeding  $150,^  in 
the  plaintiff's  damages  if  you  conclude  to  find  for  the  plaintiff, 
notwithstanding  said  services  were  rendered  before  the  defend- 
ant was  incorporated.  But  you  should  bear  in  mind  that  this 
item  here  mentioned  is  part  of  the  entire  bill  mentioned  in  the 
preceding  instruction,  and  not  in  addition  thereto. 

*  *     * 

The  court  instructs  the  jury  that  although  you  should  find 
that  plaintiff  rendered  the  services  in  question,  or  some  of  them, 
yet  if  you  believe  from  the  evidence  and  circumstances  shown 
in  evidence  that  the  services  so  rendered,  or  any  part  thereof, 
were  rendered  and  accepted  with  the  mutual  understanding  on 
the  part  of  plaintiff  and  defendant  at  the  time  they  were  ren- 
dered and  accepted  that  they  were  not  to  be  paid  for,  then  as  to 
such  of  said  services  as  you  may  find  from  the  evidence  were 
rendered  and  accepted  on  the  aforesaid  mutual  understanding, 
your  verdict  must  be  for  the  defendant. 

*  *     * 

The  court  instructs  the  jury  that  if  you  find  from  the  evi- 
dence that  plaintiff  and  H.,  being  directors  of  the  defendant, 
were,  on  or  about  June  6,  19 — ,  by  resolution  of  the  board  of 
directors,  appointed  a  committee  of  the  board  of  directors  to 
obtain  a  franchise  from  the  county  court  of  St.  Louis  County, 
and  to  take  all  necessary  steps  in  that  behalf,  and  that  plaintiff 
and  said  H.  accepted  such  appointment,  then,  although  the  jury 
may  believe  that  the  services  sued  for  and  attempted  to  be 
described  in  the  third  item  of  the  plaintiff's  account  filed  with  his 
petition  herein,  relating  to  preparing  ordinances  or  orders  for 
franchises  from  county  court  and  services  in  connection  with 
procuring  the  same,  were  rendered  by  plaintiff,  yet  if  you  find 
from  the  evidence  that  any  part  of  said  services  were  rendered 
by  him  jointly  with  said  H,,  and  as  a  member  of  said  committee, 
or  by  said  plaintiff  alone  as  a  member  of  said  committee,  then 
such  part  of  said  services  as  the  jury  find  from  the  evidence 
were  so  rendered  by  the  plaintiff  was  gratuitous,  and  the  plain- 
tiff cannot  recover  anything  in  this  action  for  such  part. 

*  *     * 

The  court  instructs  the  jury  that  although  plaintiff  was 
an  officer  and  director  of  the  defendant  corporation,  yet  if  the 
jury  believe  and  find  from  the  evidence  that  at  the  request  of 
the  directors  or  at  the  request  of  the  general  manager  of  the 
defendant  corporation  he  rendered  service  to  such  corporation 
as  a  lawyer,  and  that  there  was  at  no  time  any  agreement  or 
promise  on  the  part  of  plaintiff  not  to  charge  for  such  services, 
and  that  at  the  time  of  the  rendition  of  such  services  plaintiff 
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intended  to  charge  therefore,  and  that  such  services  were 
rendered  under  such  circumstances  that  the  defendant  expected 
or  ought  to  have  expected  that  they  were  to  be  paid  for,  then 
the  jury  are  authorized  to  find  that  there  was  an  implied 
promise  to  pay  a  reasonable  value  for  such  services,  even  though 
there  was  no  express  contract  or  agreement  by  defendant  to  pay 
for  such  services;  and  if  you  find  that  there  was  such  implied 
promise,  then  your  verdict  should  be  for  the  plaintiff,  and  you 
should  assess  his  damages  at  such  sum,  not  exceeding  $4,500,  as 
you  may  believe  from  the  evidence  such  services  were  fairly 
worth,  with  interest  thereon  at  6  per  cent  per  annum  from  the 
date  of  the  institution  of  this  suit,  May  6,  19 — ,  to  the  present 

time. 

*     *     * 

The  court  instructs  the  jury  that  although  you  may  find 
that  plaintiff  rendered  services  to  defendant,  and  defendant 
accepted  them,  yet  if  you  find  from  the  evidence  and  circum- 
stances shown  in  evidence  that  at  the  time  they  were  rendered 
and  accepted  it  was  understood  by  and  between  plaintiff  and 
defendant  that  any  part  of  said  services  were  not  to  be  con- 
sidered as  services  rendered  by  plaintiff  as  an  attorney-at-law, 
but  as  a  director  of  the  defendant  company,  then  as  to  such 
part  of  said  services  the  plaintiff  cannot  recover,  and  as  to 
such  part  of  said  services  your  verdict  must  be  for  the 
defendant.24 

§  1325.     Stockholders  and  officers  as  creditors. 

Under  the  law  of  this  state,  I.  C.  and  his  sister  A.  C.  would 
occupy  no  different  position  as  creditors  than  any  other  creditors 
of  the  I.  C.  L.  Co.  The  fact  that  they  were  members  and  officers 
of  the  company  did  not  affect  their  legal  rights  in  that  respect.25 

§  1326.    Not  qualified  in  state  —  Action  against  directors  for 
debts. 

The  statutes  of  Indiana,  at  the  time  this  contract  was  entered 
into,  provided  among  other  things  that  [reading  §  25-219,  Burn's 
Ind.  Stats.  1960  Replacement]. 

The  question  for  you  to  determine  therefore  is  whether  or 
not  at  the  time  of  the  execution  of  the  contract  in  question, 
and  the  period  of  time  when  the  plaintiff  W.  performed  his 
part  of  said  contract,  if  you  find  from  the  evidence  that  he  did 
so  perform  such  part  of  this  contract,  the  corporation  in  question 

24  Taussig  v.  St.  Louis  &  K.  R.          2B  Crossette  v.  Jordan,  132  Mich 
Co.,  186  Mo  269,  85  SW  378.  78,  92    NW  782. 
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had  complied  with  all  the  requirements  of  the  statute  as  recited 

above. 

#  #     * 

The  contract  in  question  was  made  between  the  plaintiff  W. 
and  the  I.  R.  E.  Corp.,  an  incorporated  company  under  the  laws 
of  Indiana,  and  unless  there  has  been  a  failure  on  the  part  of 
the  incorporators  or  the  company  to  carry  out  the  requirements 
of  the  statute  as  shown,  the  incorporated  company  is  liable  for 
its  own  debts  for  which  no  statutory  liability  exists  against 
its  board  of  directors.  But  it  is  for  you  to  determine  from  all 
the  evidence  in  the  case  whether  the  provisions  of  the  statute 
had  been  complied  with  at  the  time  the  company's  debts  or  any 
of  them  or  the  liability  attaching,  if  any,  as  alleged  in  the  com- 
plaint were  incurred.26 

§  1327.    Recovery  of  salary  paid  officers. 

A  corporation  has  the  right  to  distribute  its  undivided  profits 
without  formally  declaring  a  dividend  and  such  distribution 
regardless  of  form  or  use  is  the  equivalent  of  a  dividend.  When- 
ever such  a  distribution  is  made  all  stockholders  are  entitled 
to  share  equally  in  proportion  to  their  respective  interests  with- 
out discrimination  or  preference.  If  you  find  from  the  evidence 
therefore  that  a  distribution  of  profits  was  made  by  I.  C.  C.  & 
M.  Co.  or  S.  W.  L.  C,  Co.,  or  both,  under  the  name  of  salaries 
and  that  in  such  distribution  defendants  received  a  proportion 
thereof  in  excess  of  their  respective  holdings  in  said  com- 
panies, defendants  have  no  right  to  retain  more  than  the  pro- 
portion to  which  their  ownership  of  stock  entitles  them  as 
against  other  recognized  stockholders  of  said  corporations  who 
have  not  received  their  proportionate  shares  of  said  profits. 
Under  such  circumstances  the  law  would  imply  a  promise  on  the 
part  of  defendants  to  pay  over  to  each  of  said  stockholders  his 
proportionate  interest  in  the  amount  so  received  by  defendants. 

*  *     * 

The  court  instructs  the  jury  that  if  you  find  from  the  evi- 
dence that  the  moneys  herein  sued  for  were  paid  to  the  defend- 
ants by  the  L  C.  C.  &  M.  Co*  and  the  S.  W.  L.  C.  Co.,  as  salaries 
and  in  consideration  of  services  rendered  or  to  be  rendered  by 
said  defendants,  and  that  they  were  not  in  whole  or  in  part  a 
distribution  of  profits  or  dividends  which  rightly  belonged  to 
stockholders,  and  that  said  defendants  received  and  accepted 
said  sums  of  money  solely  as  such  salaries,  then  I  instruct  you 

«  Wallin  v»  Glossbrenner,  Circuit 
Court,  Marion  County,  Indiana,  No. 
44763. 
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that  the  plaintiff  herein  is  not  entitled  to  recover  in  this  action, 
and  that  your  verdict  should  be  for  the  defendants. 

*  *     * 

The  court  instructs  the  jury  that  in  order  for  plaintiff  to 
recover  against  the  defendants  in  this  case  it  is  necessary  for 
the  plaintiff  to  prove,  by  a  fair  preponderance  of  the  evidence, 
that  the  moneys  paid  to  said  defendants  by  the  I.  C.  C.  &  M.  Co. 
and  the  S.  W.  L.  C.  Co.  as  salaries,  during  the  period  covered 
by  the  complaint  herein,  were  paid  to  said  defendants  under 
promise  or  agreement  express  or  implied  that  said  defendants 
would  pay  to  said  plaintiff  from  such  payments  so  made  to  said 
defendants  the  amount  of  money  sued  for  by  the  plaintiff  herein, 
or  that  in  equity  and  good  conscience  such  amounts  belong  to 
and  should  be  paid  plaintiff,  and  if  plaintiff  has  not  proved  such 
by  a  fair  preponderance  of  the  evidence,  then  your  verdict  should 
be  for  the  defendants.27 

§  1328.     Place  of  incorporation  immaterial. 

The  right  of  the  plaintiff  to  recover  in  this  action  does 
not  depend  in  any  manner  upon  whether  or  not  the  Z.  E.  & 
M.  Co.  incorporated  in  Indiana  or  upon  whether  or  not  the 
said  company  qualified  to  do  business  in  Indiana  as  a  foreign 
corporation.28 

§  1329.     Prejudice  against. 

In  arriving  at  your  verdict  you  are  not  to  be  influenced  by 
the  fact  that  the  defendant  is  a  corporation  and  the  plaintiff 

has  been  injured. 

*  *     * 

The  law  authorizes  corporations  to  engage  in  business.  It  is 
your  duty  as  jurors  to  honestly  and  fairly  try  this  case,  and 
decide  the  same  according  to  the  evidence,  as  it  comes  from  the 
witness  stand,  and  the  law  as  given  and  explained  to  you  by  the 
court.  You  should  therefore  not  be  influenced  in  your  duty  in 
any  manner,  either  by  passion,  prejudice,  or  sympathy.29 

§  1330.    Torts  committed  by  agents. 

Indiana. 

Corporations  are  liable  for  the  torts,  or  in  other  words  the 
wrongful  acts,  of  their  agents  and  employees  when  such  torts 

**  Slinkard  v.  Neal,  Circuit  Court,         29  Shaw  v.  Union  Trust  Co.,  79 
Marion  County,  Indiana,  No.  36665.      IndApp  277,  137  NE  895, 

28  Ohio  Contract  Purchase  Co.  v. 
Steinfort,  Circuit  Court,  Marion 
County,  Indiana,  No.  39926. 
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or  wrongful  acts  are  committed  while  such  agents  or  employees 
are  acting  within  the  line  and  scope  of  their  employment.  It 
is  for  you  to  determine  from  the  evidence  whether  in  this  case 
such  torts  or  wrongful  acts  were  committed  by  defendant's 
agents  or  employees.30 

Massachusetts. 

If  the  defendant  M.,  the  individual,  did  this  intentional  wrong 
to  the  plaintiff,  he  is  liable ;  if  he  on  the  other  hand,  acting  as 
the  authorized  officer  of  the  A,  B.  &  M.  Co.  and  acting  in  its 
behalf  and  for  its  benefit,  did  the  wrong,  the  corporation  is 
liable.3 ' 

§  1331.     Liability  for  assault  and  battery. 

A  corporation  is  liable  to  the  same  extent  as  an  individual 
would  be,  for  an  assault  and  battery  committed  by  its  agent  or 
employee  in  the  regular  course  of  his  employment.  It  is  for 
you  to  determine  from  all  the  evidence  in  the  case  whether  an 
agent  or  employee  of  the  defendant  hotel  did  assault  the  plaintiff 
with  resulting  damage  to  him.  If  you  find  from  the  evidence 
that  plaintiff  was  assaulted  by  a  regularly  employed  clerk,  por- 
ter, bell  boy,  or  any  one  in  similar  employment  while  working 
as  such  in  an  attempt  to  eject  plaintiff  from  a  place  in  the 
hotel  where  he  had  a  right  to  be,  you  will  be  warranted  in  finding 
that  such  ejection  was  in  line  of  such  agent's  employment,32 

§  1332.     Liability  of  officers  for  corporate  debts. 

I  charge  you  further,  that  the  mere  fact  that  a  person  is  an 
officer  of  a  corporation  would  not  in  itself  make  him  liable  for 
indebtedness  of  the  corporation.  It  has  to  be  proved  that  that 
officer  was  guilty  of  some  act  of  negligence  or  mismanagement 
on  his  part  which  caused  the  loss.  Your  sole  determination  would 
be  whether  the  defendant  J,  K.  M.  as  an  officer  of  this  corpora- 
tion failed  to  perform  acts  which  he  should  have  performed  in 
connection  with  this  account  due  to  0.  M.  C.  Corporation,33 

ao  Nash  v.  Wm.  H.  Block  Co.,  Cir-  3a  Allen  v.  Wesley  Hotel,  Inc., 

cuit  Court,  Marion  County,  Indiana,  Circuit  Court,  Marion  County,  Indi- 

No.  43401.  ana,  No.  40709. 

3 1  H.  D.  Watts  Co.  v.  American  33  Olin  Mathieson  Chem.  Corp.  v, 

Bond  &  Mtg.  Co.,  272  Mass  84,  172  Planters  Corp.  (SC),  114  SE2d  321. 
NE  240. 


CHAPTER  62 
COUNTIES 

Section  Section 

1335.  Action  for  mob  violence.  1337.     Omission  of  duty. 

1336.  Negligence  of  agents. 

§  1335.     Action  for  mob  violence. 

In  an  action  against  a  county  based  on  a  statute  giving  a 
cause  of  action  for  damage  done  by  a  mob  or  riot,  a  mob  is 
defined  as  a  riotous  assembly,  a  disorderly  crowd,  a  collection 
of  people  for  some  unlawful  purpose,  a  turbulent  or  lawless 
crowd,  and  crowd  means  a  numerous  collection  of  persons  closely 
together. 

Injury  to  person  or  property  by  a  mob  includes  damage  done 
by  entering  upon  land  and  forcibly  preventing  a  lawful  sale  of 
personal  property  and  forcibly  carrying  away  personal  prop- 
erty. * 

§  1336.     Negligence  of  agents. 

The  court  instructs  the  jury  that  no  action  by  a  private 
individual  against  the  county  can  be  maintained  for  injuries 
resulting  from  the  careless  or  negligent  conduct  of  any  agent 
of  the  county;  and  in  this  case,  though  the  jury  should  believe 
from  the  evidence  that  the  property  of  plaintiff  was  burned 
by  fire,  originating  on  the  poor  farm,  carelessly  left  by  the 
agent  or  agents  of  the  defendant,  yet  such  facts  do  not  estab- 
lish the  liability  of  the  defendant.2 

§  1337.     Omission  of  duty. 

The  question  for  the  jury  is: 

Did  the  defendant,  Juneau  County,  at  the  time  of  the 
fire  in  question,  fail  to  have  its  hoist  engine  properly 
equipped  with  a  spark  arrester  reasonably  sufficient  to 
prevent  the  escape  of  sparks  or  cinders  ? 

The  burden  of  proof  in  answering  this  question  is  also  upon 
the  plaintiffs. 

This  is  a  question  of  fact  to  be  determined  by  the  jury.  It 
is  the  contention  of  the  plaintiffs  that  there  was  no  spark 
arrester  reasonably  sufficient  to  prevent  the  escaping  of  sparks, 
that  the  engine  would  in  fact  emit  hot  cinders  or  sparks  when 

1  Febock  v.  Jefferson  County,  219          2  Symonds  v.  Clay,  71  111  356. 
Wis  154,  262  NW  588. 
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being  used  in  the  operation  of  the  dragline  used  in  connection 
with  said  engine, 

On  the  other  hand,  it  is  the  contention  of  the  defendant  that 
while  no  spark  arrester  was  used,  an  extension  had  been  placed 
on  the  smokestack  of  said  engine,  and  that  said  extended  smoke- 
stack, due  to  the  live  steam  exhaust  entering  the  stack  imme- 
diately above  the  flues  of  the  engine,  had  the  same  effect  as  a 
spark  arrester  on  said  engine. 

It  is  for  the  jury  to  determine  by  its  answer  to  this  question, 
whether  or  not  the  defendant,  Juneau  County,  failed  to  have 
its  hoist  engine  properly  equipped  with  a  spark  arrester  reason- 
ably sufficient  to  prevent  the  escape  of  sparks  and  cinders.  If 
you  find  by  a  preponderance  of  all  the  credible  evidence  in  the 
case  that  Juneau  County  did  so  fail,  then  your  answer  to  this 
question  should  be  "Yes/'  If  you  do  not  so  find,  then  your 
answer  to  this  question  should  be  "No/'3 

3  Necedah  Mfg.  Corp.  v.  Juneau 
County,  206  Wis  316,  237  NW  277, 
240  NW  405,  96  ALR  4. 


CHAPTER  63 
CROPS 

Section  Section 

1340.  Right  of  possession.  1342.     Injury  by  stock  at  large  in 

1341.  Sale    by    tenant    with    land-  grazing  district. 

lord's  authority.  1343.     Sale    of    land    with    growing 

crops. 
§  1340.     Right  of  possession. 

While  the  laborer,  the  man  who  makes  the  crop,  who  does  the 
work,  has  the  right  to  the  possession  of  the  crop,  the  immediate 
possession  of  it,  and  to  hold  it  until  his  lien  is  paid,  yet,  gentle- 
men of  the  jury,  if,  before  a  division  of  the  crop,  the  laborer 
assumes  control  over  it  against  the  right  of  the  man  who  owns 
the  land  and  puts  himself  in  the  wrong  by  refusing  to  divide  it 
and  refusing  to  recognize  the  right  of  the  plaintiff,  the  land- 
owner, to  have  his  part,  and  if  then  he  wrongfully  and  without 
legal  excuse  therefore  attempts  to  confiscate  the  crop  to  his  own 
use,  then  if  he  does  that  he  puts  himself  in  the  wrong,  and  when 
he  is  in  the  wrong,  the  plaintiff  may  bring  suit  for  his  stuff  and 
recover  in  a  case  like  this. ' 

§  1341.     Sale  by  tenant  with  landlord's  authority. 

I  charge  you  that  if  you  find  that  P.  authorized  S.  to  sell 
the  cotton  involved  in  this  case  to  defendant,  then  plaintiff  can- 
not recover  under  the  first  count  of  the  complaint.2 

§  1342.     Injury  by  stock  at  large  in  grazing  district. 

You  are  instructed  that  if  you  find  from  the  evidence  in  this 
case  that  the  defendant  was  herding  his  cattle  on  the  land  in  the 
fencing  district,  or  was  permitting  them  to  run  at  large  on  such 
land,  and  they  escaped  and  went  upon  the  land  of  plaintiff  inside 
the  district  and  damaged  the  crop,  then  you  will  find  for  the 
plaintiff,  notwithstanding  the  district  fence  was  not  a  lawful 
fence,  and  assess  plaintiff's  damages  at  such  sum  as  the  evidence 
shows  was  caused  by  the  stock  of  defendant.3 

§  1343.     Sale  of  land  with  growing  crops. 

Upon  the  question  of  ownership  of  growing  wheat  while  it 
is  growing  upon  the  land,  I  instruct  you  that  a  sale  or  transfer 

1  Crow  v.  Beck,  208  Ala  444,  94          3  Hill  v.  Gibson,  107  Ark  130,  154 
S  580.  SW  203. 

2  Patterson  v.  Vest,  216  Ala  312, 
113  S  69. 
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of  the  title  to  the  land  without  any  reservation  as  to  the  growing 
crops,  carries  with  it  the  ownership  in  crops  growing  thereon 
at  the  time  of  the  transfer  of  the  title  to  the  land.4 

4  Abbott  v.   Abbott,  68  Kan   822, 
75  P  1040. 


CHAPTER  64 
CUSTOMS  AND  USAGES 

Section  Section 

1350.  How  constituted.  1354.     Driving  automobiles. 

1351.  Evidence  to  establish.  1355.     Covering  circular  saws. 

1352.  Agent   carrying    on    business  1356.     Suspending      work      during 

at  market.  winter-time. 

1353.  Residents   riding   on   logging  9 1357.     Switching  operations. 

train.  1358.     Knowledge. 

§  1350.     How  constituted. 
Indiana. 

The  court  instructs  the  jury  that  isolated  acts  occurring 
rarely  in  long  periods  of  years,  and  business  dealings  that  are 
not  notorious  and  generally  understood,  and  usages  that  are 
followed  by  a  small  portion  of  a  large  class  engaged  in  the  fire 
insurance  business  in  the  same  locality,  do  not  constitute  a 
custom  of  business  as  the  term  "custom"  is  known  in  the  law. 
In  other  words,  a  method  of  business  is  not  considered  a  usage  or 
custom  if  it  is  confined  to  and  adopted  by  only  a  small  part  of 
the  persons  engaged  in  like  business  in  the  same  territory. ' 

Kentucky. 

The  court  instructs  the  jury  that  before  they  can  find  for 
defendant  on  account  of  the  custom  referred  to  in  the  fourth 
instruction,  they  must  believe  from  the  evidence  that  such 
custom  was  reasonable  and  of  such  age,  such  uniformity  of 
observance  at  the  point  of  delivery  of  the  logs,  such  certainty 
and  fixedness  of  character,  and  of  such  notoriety,  that  a  jury 
would  feel  clear  in  saying  that  such  custom  was  known  to  the 
plaintiff  at  the  time  of  the  making  of  the  contract.2 

Wisconsin. 

Now  a  custom  or  usage  as  known  to  the  law  is  a  common 
practice  and  understanding  which  is  the  result  of  a  long  series 
of  actions  constantly  repeated,  which  have  by  such  repetition 
and  by  continuous  acquiescence  acquired  the  force  of  a  tacit 
and  common  consent.  As  applied  to  the  circumstances  of  this 
case  the  custom  here  inquired  about  must  have  been  so  un- 
failingly observed  and  for  such  a  length  of  time  that  it  became 

•  Sterling   Fire  Ins.   Co.  v.   Com-  Ind  29,  143  NE  2. 

ision    Reguladora    del    Mercado    de          2  Thomas    v.     Charles     (KyApp), 

Henequen,    Circuit     Court,    Marion  119  SW  752. 
County,  Indiana,  No.  31760;  see  195 
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commonly  and  generally  understood  by  all  parties  concerned 
that  whenever  a  road  job  for  improvement  of  a  road  inside  the 
plaintiff  town  was  made,  the  contractor  should  be  allowed  in 
doing  the  work  the  use  of  the  town  road  machine.  The  evidence 
in  this  question  is  undisputed  and  is  sufficiently  clear  and  defi- 
nite in  the  opinion  of  the  court  to  require  the  court  to  say  that 
in  June,  19 — ,  there  was  such  a  custom  commonly  observed 
and  understood  in  the  town  of  B —  in  relation  to  road  jobs  on 
roads  entirely  inside  of  the  town  and  that  such  understanding 
entered  into  and  became  a  part  of  all  road  job  contracts  for 
work  on  roads  entirely  inside  of  the  town,  unless  the  contrary 
was  particularly  agreed  upon  in  making  the  contract. 

*     *     * 

I  think  I  should  add  that  a  custom  is  not  established  by 
a  single  act  and  may  not  be  established  by  one  or  several 
repetitions  of  the  same  act.  But  in  order  to  establish  a  custom 
the  practice  must  have  been  so  uniform  and  repeated  so  many 
times  and  for  such  a  length  of  time  that  it  has  become  com- 
monly understood  that  the  practice  has  become  uniform  and  will 
be  regularly  followed  unless  the  contrary  is  agreed  to.3 

§  1351.     Evidence  to  establish. 
Indiana. 

The  court  instructs  the  jury  that  a  usage  of  trade  or  busi- 
ness must  be  established  by  the  evidence  as  a  matter  of  fact  and 
not  as  a  matter  of  opinion,  and  that  a  usage  or  custom  must  be 
proved  by  facts  and  not  by  mere  opinions  of  the  witnesses,4 

Iowa. 

The  court  instructs  the  jury  that  a  custom  or  usage  govern- 
ing a  question  of  legal  right  cannot  be  proved  by  isolated  in- 
stances, but  should  be  so  certain,  uniform,  and  notorious  that  it 
must  probably  have  been  understood  by  the  parties  as  entering 
into  the  contract.  The  burden  is  upon  the  plaintiff  to  prove 
that  such  a  custom  existed,  by  a  preponderance  of  testimony; 
and,  if  you  should  find  that  he  has  failed  to  establish  such  a 
custom  by  a  preponderance  of  testimony,  then,  upon  that  branch 
of  the  case,  you  should  not  consider  it  further  as  having  any 
bearing  upon  the  case,  in  making  up  your  verdict.5 

s  Birch  v.  Lange,  Circuit  Court,  County,  Indiana,  No.  81760;  see  195 

Lincoln  County,  Wisconsin.  Ind  29,  143  NE  2. 

4  Sterling  Fire  Ins.  Co.  v.  Com-  *  Milroy  v.  Chicago,  M.  &  Si  P. 

ision   Reguladora    del    Mercado    de  Ry.  Co.,  98  la  188,  67  NW  276. 
Henequen,    Circuit    Court,    Marion 
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§  1352,     Agent  carrying  on  business  at  market. 

The  jury  are  instructed  that  a  person  dealing  at  a  particular 
market  will  be  taken  to  have  dealt  according  to  the  custom  and 
usage  of  that  market,  and  if  he  employs  another  to  act  for  him 
in  carrying  on  business  dealings  on  such  market,  he  will  be  held 
as  intending  that  the  business  should  be  conducted  according 
to  the  general  usage  and  custom  of  such  market;  and  this  is 
the  rule,  whether  he  in  fact  knows  of  the  custom  or  not.6 

§  1353.     Residents  riding  on  logging  train. 

The  first  question  is  this : 

Was  it  the  common  practice  on  May  15,  19 — ,  and  for 
a  long  time  prior  thereto,  for  residents  on  farms  to 
ride  to  and  from  the  village  of  P —  upon  trains  of  the 
defendant  without  written  permit? 

You  will  bear  in  mind  that  the  evidence  shows  that  on  May 
15,  19 — ,  and  for  a  long  time  prior  thereto,  defendant  had  a 
line  of  railroad  used  for  its  private  logging  business,  which  ran 
in  a  northeasterly  direction  from  the  village  of  P —  for  several 
miles,  and  that  it  operated  trains  thereon  for  the  purpose  of 
hauling  logs  and  other  wood  products,  and  that  in  the  vicinity 
of  this  line  of  railroad  there  were  owners  of  lands  with  their 
families  residing  on  their  lands  and  doing  some  farming.  This 
question  is  directed  particularly  to  the  trains  on  that  particular 
line  of  railroad  and  to  the  residents  on  the  farms  along  the  same. 
It  appears  that  to  some  extent  some  of  such  residents  were 
granted  by  the  company  written  permits  to  ride  upon  trains. 
But  it  is  claimed  that  it  became  common  practice  for  such 
residents  to  ride  upon  the  trains  to  and  from  P —  without 
any  such  written  permit,  and  this  question  inquires  whether 
that  claim  is  correct.  In  case  the  greater  weight  of  the  evidence 
on  the  subject  satisfies  the  jury  to  a  reasonable  certainty  that 
there  was  a  common  practice  of  riding  on  such  trains  on  and 
prior  to  May  15,  19 — ,  as  inquired  about  in  the  question,  then 
you  should  answer  this  question  "Yes."  If  it  fails  to  so  satisfy 
you,  then  you  should  answer  the  question  "No."7 

§  1354.    Driving  automobiles. 
Michigan. 

Custom  as  well  as  statute  has  established  the  rule  that 
drivers  of  vehicles  meeting  on  the  highway  shall  each  seasonably 

6  Union    Stock    Yard    &    Transit  7  Matson  v.   Hackley-Phelps-Ben- 

Co.  v.  Mallory,  Son  &  Zimmerman  nell  Co.,  Circuit  Court,  Vilas  County, 

Co.,  157  111  554,  41  NE  888,  48  AmSt  Wisconsin. 
341,  revg.  54  IllApp  170. 
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turn  to  the  right  of  the  center  of  the  road  so  as  to  allow  the 
other  to  pass  without  interference  or  collision.  In  the  event  of  a 
collision  between  two  vehicles  approaching  from  opposite  direc- 
tions, one  of  which  is  being  driven  on  the  wrong  side  of  the  road, 
the  inference  arises  that  the  driver  of  such  vehicle  was  negligent 
because  it  is  a  general  rule  that  one  who  violates  the  law  of  the 
road  by  driving  on  the  wrong  side  is  held  to  have  assumed  the 
risk  of  such  experiment.  If  a  collision  takes  place  under  such 
circumstances,  the  presumption  is  against  the  driver  who  was  on 
the  wrong  side  of  the  road,  and  unless  he  shows  by  surrounding 
circumstances  a  sufficient  excuse  for  his  conduct  as  indicating 
a  necessity  for  turning  on  the  left  of  the  highway,  he  is  deemed 
guilty  of  negligence.  The  driver  of  a  motor  vehicle  has  the 
right  to  assume  that  the  driver  of  an  approaching  motor  vehicle 
will  obey  this  law  of  the  road  and  seasonably  turn  his  machine 
to  the  right  and  may  rely  upon  this  assumption  until  a  contrary 
intention  is  indicated.8 

Wisconsin. 

It  appears  without  dispute  that  it  is  the  general  custom  for 
a  driver  of  an  automobile  when  turning  off  from  the  highway 
on  which  he  is  proceeding  onto  an  intersecting  road  or  highway, 
to  give  a  signal  by  holding  out  the  hand  in  a  way  to  be  visible 
from  the  rear  to  indicate  that  he  is  about  to  turn  to  the  right 
or  the  left  of  the  course  of  travel  And  if  that  was  the  general 
custom  which  automobile  drivers  observed  and  expected  to  be 
observed  by  others  at  the  time  in  question,  a  failure  to  observe 
that  custom  under  circumstances  where  it  ought  to  be  observed 
may  be  found  by  the  jury  to  constitute  a  lack  of  ordinary  care  on 
the  part  of  the  driver.9 

§  1355.     Covering  circular  saws. 

Evidence  was  received  upon  the  question  of  whether  it  was 
the  custom  prior  to  this  accident  to  cover  or  guard  circular  saws 
operated  under  circumstances  and  conditions  like  or  similar  to 
those  surrounding  the  saws  here  in  question.  That  evidence  was 
admitted  for  the  purpose  of  assisting  you  in  determining  whether 
the  defendant  exercised  such  care  and  caution  to  furnish  a 
reasonably  safe  place  for  plaintiff  to  perform  his  duties  as  the 
great  mass  or  majority  of  like  employers  ordinarily  did  under 
the  same  or  similar  circumstances.  If  you  should  be  satisfied 
by  the  evidence  that  the  ordinarily  prudent  employer,  engaged 
in  operating  circular  saws  the  same  or  similar  to  those  in  ques- 

8  Stock  instruction  of  Judge  Glenn      Court,  Sheboygan  County,  Wiscon- 
C.  Gillespie,  Pontiac,  Michigan.  sin* 

9  Renf  ree    v.    Zupancich,    Circuit 
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tion  in  this  action,  did  not  ordinarily  guard  or  cover  such  cir- 
cular saws  under  conditions  like  or  similar  to  those  in  existence 
in  defendant's  mill  at  the  time  when  plaintiff  was  injured,  then 
it  cannot  be  said  that  the  defendant  ought  to  have  further 
guarded  or  covered  the  saws  here  in  question;  unless  you  are 
satisfied  from  the  evidence  that  the  said  saws  here  in  question 
in  the  condition  in  which  they  were  at  the  time  of  the  plaintiff's 
injury,  were  to  the  ordinarily  careful  employer  in  like  mills 
obviously  dangerous  to  employees  in  discharging  their  duties.10 

§  1356.     Suspending  work  during  winter-time. 

The  court  instructs  you  that  if  you  find  from  the  evidence 
that  at  the  times  referred  to  it  was  an  established  custom  in 
doing  work  for  the  State  Highway  Commission,  to  suspend  work 
during  the  winter-time  when  weather  conditions  were  unfavor- 
able, and  that  such  custom  was  understood  by  the  parties  to 
these  contracts,  including  the  plaintiff  at  the  time  he  made  his 
contracts  referred  to,  then  you  should  not  allow  plaintiff  any- 
thing on  account  of  the  fact  that  time  was  lost  during  the  said 
unfavorable  weather  of  the  winter  months,  if  you  find  that 
during  such  weather  time  was  lost. '  * 

§  13*57.     Switching  operations. 

I  charge  you  that  if  you  find  by  a  preponderance  of  the 
evidence  that  there  was  such  a  custom,  that  the  defendant 
at  the  time  of  the  accident  had  violated  it,  and  that  this  vio- 
lation resulted  in  the  death  of  plaintiff's  intestate,  then  the 
defendant  would  be  liable.  If,  however,  you  are  unable  to 
find  by  a  preponderance  of  the  evidence  that  this  was  the 
custom  and  that  the  violation  of  this  custom  caused  the  accident, 
your  labors  would  cease,  and  it  would  be  your  duty  to  bring 
in  a  verdict  of  "No  cause  of  action." f  2 

§  1358,    Knowledge. 
Alabama. 

Now,  as  regards  knowledge:  It  is  not  necessary  that  the 
plaintiff  and  the  defendant  should  know  of  that  custom;  if 
they  were  in  that  business,  and  had  been  in  that  business  for 
some  time,  and  that  custom  was  general,  and  it  prevailed  every- 
where pertaining  to  this  trade  and  this  business,  and  it  was 

1  °  Solberg   v.    Bobbins   Lbr.    Co.,  Inc.,  Circuit  Court,  Marion  County, 

Circuit  Court,  Oneida  County,  Wis-  Indiana,  No.  43795. 
consin;   see  147  Wis   259,  133  NW          l2Musgrove  v.  Manistique  &  L. 

28,  37  LRA  (NS)  790.  S.  Ry.  Co.,  259  Mich  469,  244  NW 

1  •  Gwaltney  v.  John  J.  Quinn  Co.,  132. 
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one  of  long  standing,  the  law  will  presume  their  knowledge  of  it, 
and  will  charge  them  with  constructive  knowledge  of  it. 

*     *     # 

But  if  it  was  only  a  local  custom,  then  it  would  be  neces- 
sary that  each  of  the  parties  should  have  knowledge  of  that 
custom  and  usage,  but  the  defendants  do  not  insist  or  contend 
that  it  was  local,  but  they  say  that  it  was  more  than  local, 
that  it  prevailed  here,  and  that  it  prevailed  everywhere  else 
where  the  turpentine  business  was  carried  on  and  turpentine 
was  shipped,  and  they  say  those  were  the  sort  of  cars  that 
were  used,  and  so  on.  Now,  whenever  that  is  the  case,  and 
where  there  is  a  custom  of  that  kind,  and  there  is  an  indefinite 
and  a  doubtful  term  used  in  the  contract,  evidence  of  that 
custom  may  be  introduced  for  the  purpose  of  showing  the 
meaning  of  the  parties  and  for  supplying  the  meaning  of  the 
parties,  and  the  purpose  of  the  parties,  and  even  to  the  extent 
of  supplying  an  element  of  the  contract,  because  that  custom 
becomes  an  element  of  the  contract. ' 3 

Georgia. 

(1)  The  court  instructs  the  jury  that  the  bank  further  con- 
tends that  under  a  custom  alleged  to  be  generally  recognized  as 
prevailing  in  the  city  of  S — ,  the  factor  had  the  right  to  pledge 
the  rosin  and  spirits.    I  charge  you  that,  if  M.,  the  plaintiff, 
were  a  nonresident  of  S —  at  the  time  the  goods  were  consigned 
to  the  factor,  the  alleged  custom  would  not  become,  by  impli- 
cation, a  'part  of  the  contract  between  the  consigner  and  the 
consignee,  unless  there  is  proof  that  the  custom  alleged  to 
prevail  in  S —  was  known  to  M.   If  you  find  that  the  custom 
alleged  is  a  mere  local  custom  or  business  usage  in  a  particular 
city,  it  is  not  binding  upon  those  who  have  not  recognized  it  in 
their  dealings.   The  custom  of  the  business  or  trade  shall  be 
binding  only  when  it  is  of  such  universal  practice  as  to  justify 
the  conclusion  that  it  became,  by  implication,  a  part  of  the 
contract. ' 4 

(2)  I  instruct  you  that  the  custom  of  any  business  or  trade 
shall  be  binding  only  when  it  is  of  such  universal  practice  as  to 
justify  the  conclusion  that  it  became  by  implication  a  part  of  the 
contract.  Therefore,  gentlemen,  you  must  determine  first  of  all 
whether  or  not  the  definition  contended  for  by  the  plaintiff  of 
the  word  "seconds"  is  a  definition  which  is  in  use  in  the  tire 
industry  between  wholesalers  and  wholesalers,  that  is,  dealer  to 
dealer  or  dealer  to  manufacturer.   Second,  you  must  determine 

13  Ham  Turpentine  Co.  v.  Mizell,          l4  Savannah   Bank    &   Trust  Co. 
215  Ala  143,  110  S  372.  v.  McQueen,  149  Ga  302,  100  SE  S3. 
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whether  that  custom  is  of  such  universal  practice  as  to  justify 
the  conclusion  that  it  became,  by  implication,  a  part  of  the 
contract  in  this  case.  In  other  words,  did  the  parties  to  this  case 
understand  that  the  meaning  of  the  word  "seconds"  as  it  was 
used  in  this  case  was  that  meaning  which  is  contended  for  by 
the  plaintiff  in  this  case.16 

Indiana. 

The  court  further  instructs  the  jury  that  if  a  party  does 
not  have  a  knowledge  of  a  custom  or  usage,  before  such  custom 
or  usage  may  enter  into  and  become  a  part  of  a  contract,  such 
a  custom  or  usage  must  appear  to  have  been  so  general  that 
the  party  who  does  not  have  knowledge  of  it  in  fact  will  be 
presumed  to  have  knowledge  of  it  because  of  its  generality. 

*     *     # 

The  court  instructs  you  further  that  if  it  should  appear 
from  the  evidence  that  there  was  a  usage  or  course  of  dealing 
particularly  between  the  offices  of  G.  &  A.  and  the  O.  J.  S.  R.  Co. 
in  June,  19 — ,  that  the  0.  J.  S.  R.  Co.  would  cancel  and  rewrite 
insurance  written  by  it  and  placed  with  it  by  G.  &  A.  as  broker, 
without  notice  to  G.  &  A.,  yet  the  defendant  would  not  be 
bound  by  any  such  particular  usage  or  course  of  business  be- 
tween said  O.  J.  S.  R.  Co.  and  G.  &  A.  unless  at  the  time  thereof 
it  had  notice  or  knowledge  of  such  particular  custom.16 

Michigan. 

Even  if  you  find  that  there  was  such  a  custom,  unless  you 
find  that  defendant  had  notice  or  knowledge  of  such  custom, 
your  verdict  must  be  for  the  defendant.17 

15  Lander  Motors,  Inc.  v.  Lee  Tire  County,  Indiana,  No.  31760;  see  195 

&  Rubber  Co.  of  New  York,  89  Ga  Ind  29,  143  NE  2. 
App  194,  78  SE2d  839.  ' 7  Grand   Rapids   Bedding   Co.   v. 

i  e  Sterling  Fire  Ins.  Co.  v.  Comi-  Grand    Rapids    Furn.    Temple    Co., 

sion    Reguladora    del    Mercado    de  218  Mich  486,  188  NW  538. 
Henequen,    Circuit    Court,    Marion 
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1432.  Damages  from  odors. 

1433.  Damages  from  fires. 
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§  1365. 
Indiana. 

The  term  "nominal  damages"  means  damages  in  name  only 
and  not  in  amount  and  are  to  be  awarded  where  a  legal  right  has 
been  shown  to  have  been  violated  but  no  actual  damages  have 
been  proved  to  have  been  sustained  by  the  complaining  party. f 

Texas. 

The  court  instructs  the  jury  that  if  you  find  that  defendant 
made  such  an  agreement  with  plaintiff  not  to  engage  in  the  drug 
business  at  L — ,  as  is  mentioned  in  the  first  paragraph  of  this 
charge,  and  you  find  that  plaintiff  has  suffered  no  actual  dam- 
ages, such  as  are  defined  in  the  preceding  paragraph  of  this 
charge,  then  for  the  breach  of  said  agreement  you  will  find  for 
plaintiff  nominal  damages,  by  which  is  meant  some  trifling  sum 
which  is  allowed  for  the  breach  of  contract,  when  no  serious 
loss  is  proved  to  have  been  sustained.2 

Washington. 

The  court  instructs  the  jury  with  reference  to  the  second 
cause  of  action  herein,  in  which  the  plaintiffs  have  claimed 
$3,500  damages  for  erosions  and  washing  away  of  the  banks  of 
the  lands  described  in  the  complaint,  that  the  plaintiffs,  in  open 
court,  announced  that  owing  to  the  fact  that  they  were  unable 
to  establish  by  competent  proof  the  amount  of  damages  in  dollars 
and  cents  therefore,  and  that  because  of  the  difficulties  and 
impossibilities  of  determining  the  exact  damages  in  dollars  and 
cents,  they  have  waived  their  right  to  recover  anything  but  a 
nominal  sum  for  such  damages.  And  you  are  instructed  that, 
as  a  matter  of  law  upon  the  evidence  in  this  case,  the  plaintiffs 
can  recover  of  the  defendant  only  nominal  damages,  if  any,  for 
injury  to  their  lands  described  in  the  complaint  on  account  of 
erosions  and  the  washing  away  of  the  banks  of  the  plaintiffs' 


1  Smith  v.  Indianapolis  Times 
Publishing  Co.,  Circuit  Court,  Ma- 
rion County,  Indiana,  No.  46870. 


2  Crump  v,  Ligon,  37  TexCivApp 
172,  84  SW  250. 
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lands  above  the  line  of  mean  high  tide.   And  by  nominal  dam- 
ages is  meant  some  small  sum,  such  as  $1.00, 3 

§  1366.     Actual  or  compensatory  damages. 

Alabama. 

The  court  instructs  the  jury  that  if  they  should  consider 
that  the  plaintiff  was  entitled  to  some  damages  under  the  evi- 
dence, their  verdict  must  be  limited  to  that  amount  of  damages 
which  the  evidence  reasonably  satisfies  the  jury  the  plaintiff  has 
sustained,  and  nothing  can  be  added  thereto  to  reimburse  the 
plaintiff  for  lawyer's  fees  or  other  costs  of  this  lawsuit.4 

Georgia. 

The  court  instructs  the  jury  that  if,  under  the  instructions 
and  under  the  evidence  submitted  to  you,  you  think  the  defend- 
ant is  liable  to  the  plaintiff,  you  should  give  him  a  verdict  for 
such  an  amount  as  will  fairly  and  honestly  compensate  him  for 
the  injury  he  has  sustained.* 

Indiana. 

I  instruct  you  that  it  is  the  law  that  if  a  person  is  injured 
by  the  negligent  acts  of  another,  such  person  may  recover  com- 
pensatory damages  for  injuries  sustained,  although  the  wrong- 
doer did  not  know  or  could  not  foresee  that  the  special  or 
particular  injury  would  be  greater  to  the  person  upon  whom  the 
wrong  was  actually  inflicted  than  to  one  in  full  strength  and 
robust  health.  A  person,  feeble  or  strong,  young  or  old,  is 
entitled  to  recover  full  compensation  for  the  injury  actually 
sustained  by  the  acts  of  a  wrong-doer,6 

Michigan. 

(1)  In  a  negligence  case  such  as  this,  no  witness  has  been 
allowed  to,  or,  would  be  allowed  to  name  any  amount  that  plain- 
tiff should  receive  if  you  find  he  is  entitled  to  damages,  as  that 
is  left  entirely  to  the  sound  judgment  and  discretion  of  the 
jurors.  On  that  subject,  if  you  find  a  verdict  for  the  plaintiff  and 
assess  damages,  you  are  supposed  to  use  the  same  common 
sense  and  judgment  about  what  he  ought  to  have  as  you  would 
use  in  passing  upon  matters  of  equal  importance,  the  only  limit 
being  that  it  shall  be  full  and  fair  compensation  for  the  injuries 
shown  to  have  been  sustained  under  the  testimony  in  the  case. 

3  Lownsdale     v.     Gray's     Harbor  Bishop,  132  Ga  37,  63  SE  785. 

Boom  Co.,  36  Wash  198,  78  P  904.  «  Louisville    &    Southern    Indiana 

4Meighan  v.  Birmingham  Termi-  Trac.  Co.  v.  Miller,  82  IndApp  344, 

nal  Co*,  165  Ala  591,  51  S  775.  142  NE  410, 

8  Seaboard  Air   Line  Ry*   Co,  v. 
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A  person  who  receives  an  injury  can  have  but  one  right  of 
action.  When  he  comes  before  a  jury  once,  that  is  the  end  of 
his  case;  and  therefore  if  he  is  entitled  to  recover  at  all,  he  is 
entitled  to  recover  for  the  injuries  he  has  received  in  the  past, 
that  which  he  endures  at  present,  and  that  which  he  is  likely 
to  endure  in  the  future,  if  any,  so  far  as  they  have  been  estab- 
lished and  are  covered  by  the  declaration.7 

(2)  In  approaching  the  question  of  damages  in  this  case,  if 
you  come  to  it,  you  should  bear  in  mind  that  it  is  the  purpose  of 
the  law,  in  awarding  damages,  to  award  full,  fair,  adequate  com- 
pensation for  any  and  all  injuries  growing  out  of  the  accident 
complained  of.  The  purpose  of  awarding  damages  is  not  to  pun- 
ish the  defendant.   No  such  theory  as  that  should  occupy  any 
juror's  mind  when  he  considers  the  question  of  awarding  just 
and  proper  damages.     But  the  rule  of  damages  is  to  award, 
as  nearly  and  fully  as  money  can,  compensation  for  each  and 
every  injury  for  which  the  jury  find  the  defendant  to  have  been 
responsible.  Approaching  this  phase  of  the  case,  if  you  come  to 
it,  in  that  spirit,  what  are  the  elements  that  you  may  rightly 
consider  if  you  determine  that  the  plaintiff  is  entitled  to  dam- 
ages.8 

(3)  The  court  instructs  the  jury  that  if  you  find  the  defend- 
ant guilty  in  this  case,  you  have  the  right  to  give  the  plaintiff 
such  an  amount  of  damages  as  will  compensate  her  for  the  injury 
done  as  shown  by  the  evidence  in  this  case.    Compensation  to 
the  plaintiff  is  the  purpose  in  view,  and,  when  that  is  accom- 
plished,  anything  beyond,   by   whatever  name   called,   is   un- 
authorized. It  is  not  the  province  of  the  jury,  after  damages  have 
been  found  for  the  plaintiff  so  that  she  is  fully  compensated  for 
the  injury,  to  mulct  the  defendant  in  an  additional  sum  to  be 
handed  over  to  the  plaintiff  as  punishment  for  the  alleged 
wrong.9 

Missouri. 

If  from  the  evidence  your  verdict  is  in  favor  of  the  plaintiff, 
then  it  becomes  your  duty  to  allow  him  all  damages  that  you  find 
will  reasonably  compensate  him  first,  for  the  pain  of  body  and 
anguish  of  mind,  if  any,  suffered  by  plaintiff  as  the  direct  conse- 
quence of  said  injury;  second,  for  disability,  if  any,  suffered  by 
plaintiff  from  the  time  of  such  injury  to  this  date,  as  a  direct 
result  thereof;  and,  third,  for  all  suffering  or  disability,  if  any, 
which  from  the  evidence  you  find  it  is  reasonably  certain  that 

7  Wilton  v.  Flint,  128  Mich  156,     227,  169  NW  871. 
87  NW  86.  9  Totten  v.  Totten,  172  Mich  565, 

»  Garazewski  v,  Wurm,  204  Mich      138  NW  257. 
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plaintiff  will  undergo  and  sustain  in  the  future  as  the  direct 
result  of  said  injury,  if  any. 

The  law  does  not  afford  you  any  standard  of  measurement 
of  damages  more  exact  than  the  foregoing,  but  in  connection 
therewith  it  does  permit  you,  in  determining  the  amount  of 
damages,  if  any,  to  which  plaintiff  is  entitled,  to  apply  to  the 
facts  in  evidence  that  common  knowledge  and  experience  in  life 
which  men  generally  possess  and  to  express  the  result  in  your 
verdict10 
Ohio. 

If  you  find  for  the  plaintiff  you  will  award  him  such  damages 
as  will  fairly  compensate  him  for  the  injuries,  if  any,  which  you 
find  he  has  received  as  the  direct  consequence  of  the  defendant's 
neglect.  The  measure  of  damages  is  compensation  within  the 
amount  claimed,  $7,500,  and  compensation  only  for  his  injuries. 

In  determining  this  amount  you  should  take  into  considera- 
tion the  physical  pain  and  suffering  and  the  mental  anguish  the 
plaintiff  has  undergone,  and  such  as  he  is  reasonably  certain  to 
suffer  in  the  future  as  the  direct  and  proximate  result  of  the 
injury  sustained.  You  will  consider,  therefore,  all  the  testimony 
upon  the  question  of  pain  and  suffering,  and  the  extent  of  the 
injury  sustained.1 ' 

Oklahoma. 

The  court  instructs  the  jury  that  if  you  find  the  plaintiff 
is  entitled  to  recover  in  this  action,  the  amount  of  the  recovery 
is  for  you  to  determine  from  all  the  facts  in  the  case.  Of  course, 
you  cannot  measure  in  dollars  and  cents  the  exact  amount  she 
is  entitled  to,  but  it  is  for  you  to  say,  in  the  exercise  of  a  sound 
discretion,  from  all  the  facts  in  the  case,  after  considering  and 
weighing  all  the  facts  in  the  case,  without  fear  and  without 
favor>  and  without  passion  and  prejudice,  what  amount  of  money 
will  reasonably  compensate  her  for  the  damage  and  injury  she 
has  suffered.  If  you  find  for  the  plaintiff  in  this  case  under  the 
instructions  given  by  the  court,  and  that  the  plaintiff  has  sus- 
tained damages  as  set  forth  in  her  petition,  then  to  enable  the 
jury  to  estimate  the  amount  of  damages,  it  is  not  necessary  that 
any  witness  should  have  expressed  an  opinion  as  to  the  amount 
of  such  damage,  but  the  jury  may  themselves  make  such  estimate 
from  the  facts  and  circumstances  in  proof,  and  by  considering 
them  in  connection  with  their  knowledge,  observation,  and  ex- 
perience in  business  affairs  of  life.  If  you  find  for  the  plaintiff, 
then,  in  assessing  plaintiff's  damages,  if  any  damages  alleged  in 

'  °  Bates  v,  Friedman  (MoApp) ,  7          < '  Misrach  v.  Epperson,  32  OhApp 
SW2d  452,  451, 168  NE  230, 
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her  petition  are  proved,  you  have  a  right  to  take  into  considera- 
tion the  nature,  extent,  and  character  of  the  injury  sustained 
by  her  so  far  as  the  same  is  shown  by  the  evidence,  if  any  such 
are  shown,  and  pain  and  suffering  undergone  by  her  in  conse- 
quence of  such  injury,  if  any  such  is  shown  by  the  evidence, 
and  assess  her  damages  at  such  sum  as  in  your  judgment  will 
compensate  the  plaintiff  for  such  injury,  pain,  and  suffering.12 

South  Carolina. 

The  court  instructs  the  jury  that  actual  damages  arise  when 
the  wrongful  act  has  caused  a  loss  or  injury  which  can  be 
assessed  in  money,  the  universal  and  cardinal  principle  being 
that  the  person  injured  shall  receive  compensation  commensurate 
with  his  loss  or  injury  and  no  more.13 

Utah. 

The  court  instructs  the  jury  that  if  you  find  for  the  plaintiff, 
then  it  will  become  your  duty  to  assess  the  damages;  and  in 
finding  damages  you  should  assess  such  amount  as  will  fully 
compensate  him  for  such  injuries  as  he  has  proved.14 

§1367.     Exemplary  or  punitive  damages. 

Alabama. 

(1)  In  this  case  you  can  assess  actual  damages  and  puni- 
tive damages,  one  or  both.  Our  courts  have  laid  down  the  rule 
that  wherever  there  is  a  wrongful  taking  of  the  property  of 
another,  or  wrongful  injury  done  to  it,  the  law  implies  that 
the  owner  has  sustained  some  damages,  and  although  there  has 
been  no  actual  loss,  the  owner  is  entitled  to  recover  some  money, 
and  if  the  offense  is  accompanied  by  circumstances  of  aggrava- 
tion, then  punitive  damages  may  be  assessed  by  the  jury,  al- 
though the  property  itself  has  suffered  no  pecuniary  damages.15 

(2)  In  addition,  in  this  case,  if  you  find  for  the  plaintiff 
you  may  award  him  what  is  called  punitive  damages,  that  is, 
damages  to  punish  the  defendant  for  such  wrongful  conduct. 
However,  the  awarding  of  punitive  damages  is  within  your 

l2Muskogee  Elec.  Trac.  Co.  v.  Co.,  17  Utah  300,  53  P  737.  "The 
Mueller,  39  Okl  63,  134  P  51.  "The  use  of  the  word  'fully*  which  is  corn- 
instruction  limited  the  jury  to  dam-  plained  of,  was  unnecessary;  but  it 
ages  that  were  justified  from  the  meant  no  more  than  such  damages 
facts  of  the  case,  and  to  such  dam-  as  were  proved." 
ages  as  would  reasonably  compen-  For  a  similar  instruction,  see 
sate  her.  It  did  not  permit  a  verdict  Sorensen  v.  J.  I.  Case  Threshing 
based  merely  on  speculation."  Mach.  Co.,  129  Wis  366,  109  NW  84. 

13  Hutchison   v.   Summerville,  66  l5  Newell   v.    Webb,    19    AlaApp 
SC  442,  45  SE  8.  313,  97  S  162. 

1 4  Harrington  v.  Eureka  Hill  Min. 
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sound  discretion.  You  may  or  may  not  award  them,  but  if  you 
do,  in  fixing  the  amount  of  same,  you  may  take  into  considera- 
tion the  character  and  degree  of  the  wrong  as  shown  by  the 
evidence.  • 6 

(3)  The  court  charges  the  jury  that  it  is  not  essential  for 
the  jury  to  find  plaintiff  was  actually  injured  in  order  for  plain- 
tiff to  recover  punitive  damages,  if  the  jury  are  reasonably 
satisfied  from  the  evidence  the  defendant's  servant  or  agent 
was  guilty  of  the  conduct  charged  in  the  second  count  of  the 
complaint.17 

(4)  The  court  instructs  the  jury  that  punitive  or  exemplary 
damages  cannot  be  proved  in  dollars  and  cents,  but  when  the 
proof  shows  acts  of  malice  and  vexation  the  jury  alone  can  fix 
in  dollars  and  cents  the  measure  of  damages  for  malicious  and 
vexatious  acts,  and  they,  the  jury,  can  fix  such  punitive  damages 
as  may  seem  right  to  them,  not  exceeding  the  amount  of  the 
attachment  bond.18 

(5)  The  malice  required  for  the  recovery  of  punitive  dam- 
ages in  this  case  need  not  amount  to  ill  will,  hatred,  or  vindic- 
tiveness.   It  is  sufficient  if  the  defendant  is  guilty  of  a  wanton 
disregard  of  the  rights  of  the  plaintiff, ' 9 

(6)  I  charge  you,  gentlemen  of  the  jury,  that  if  you  are  not 
reasonably  satisfied  from  the  evidence  that  the  fraud  practiced 
upon  plaintiff,  if  you  find  there  was  fraud,  was  malicious,  oppres- 
sive, or  gross,  and  that  the  representations  made  were  with  a 
knowledge  of  their  falsity  on  the  part  of  the  defendant's  agent, 
or  so  recklessly  made  as  to  amount  to  the  same  thing,  and  with 
the  purpose  of  injuring  the  plaintiff,  then  you  cannot  assess 
punitive  damages  in  favor  of  the  plaintiff  and  against  the  de- 
fendant.20 

1  e  Hill  Groc.  Co.  v.  Carroll,  223  In  an  action  for  malicious  prose- 
Ala  376,  136  S  -789.  cution,  a  peremptory  instruction  to 

1 7  Purif  oy  v.  Central  of  Georgia  find  for  defendant  on  the  subject  of 

R.  Co.,  218  Ala  11,  117  S  466.  exemplary    damages    was    properly 

»»Vandiver  &  Co.  v.  Waller,  143  refused.    San  Antonio  &  A.  P.  R. 

Ala  411,  39  S  136.  Co.  v.  Griffin,  20  TexCivApp  91,  48 

An    instruction    defining    "exem-  SW  542. 

plary  damages"  was  held  not  im-  In  an  action  for  malicious  prose- 
proper  as  leading  the  jury  to  be-  cution,  an  instruction  that  malice 
Heve  that  recovery  could  be  had  may  be  inferred  from  want  of  prob- 
without  a  showing  of  actual  dam-  able  cause  or  from  "other  circum- 
ages.  Connelly  v.  White,  122  la  391,  stances'*  was  not  error.  Merrell  v. 
98  NW  144.  Dudley,  139  NC  57,  51  SE  777. 

In  an  action  for  malicious  prose-  ' 9  McGill  v.  Varin,  213  Ala  649, 

cution,   an   instruction   setting   out  106  S  44. 

the  elements  of  actual  damages  was  20  Southern  Bldg.  &  Loan  Assn. 

held  correct.  Merchant  v.  Pielke,  10  v.  Holmes,  25  AlaApp  499,  149   S 

ND  48,  84  NW  574.  859. 
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Arizona. 

The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  the  ejection  of  the  plaintiff  from  the  train  was 
wanton  and  malicious,  and  was  perpetrated  in  a  rude  manner  and 
with  unnecessary  force,  evincing  an  intent  to  wound  and  injure 
the  plaintiff's  feelings  and  bring  him  into  contempt  and  disgrace 
him  in  the  estimation  of  the  public,  then  the  case  is  one  justify- 
ing the  imposition  of  what  is  known  in  the  law  as  exemplary 
or  vindictive  damages,  in  addition  to  the  actual  damages  of 
which  I  have  heretofore  instructed  you.  And  in  arriving  at  the 
amount  of  exemplary  damages  to  be  imposed,  if  any,  you  should 
take  into  consideration  all  the  facts  and  circumstances  and  the 
position,  character,  and  feelings  of  the  plaintiff.21 

California. 

You  are  instructed,  however,  that  such  punitive  and 
exemplary  damages  can  only  be  granted  where  the  act  com- 
plained of  and  proved  was  the  result  of  wilful  misconduct,  which 
is  defined  as  that  reckless  indifference  to  the  rights  of  others 
which  is  tantamount  to  an  intentional  violation;  where  the 
misconduct  shows  such  entire  want  of  care  as  justifies  the  jury 
in  believing  that  a  party  charged  with  negligence  or  nuisance 
has  been  guilty  of  conscious  indifference  to  the  consequences, 
then  it  may  be  said  that  the  defendant  was  guilty  of  oppression, 
fraud,  or  malice. 

In  order  to  support  an  award  of  punitive  or  exemplary  dam- 
ages against  the  defendant,  it  is  not  incumbent  upon  any  plain- 
tiff to  establish  that  the  defendant  acted  with  the  actual  intent 
of  injuring  such  plaintiff.  Such  damages  may  be  awarded  upon 
a  showing  by  a  preponderance  of  the  evidence  that  the  defend- 
ant, without  actual  intent  to  cause  harm,  nevertheless  inten- 
tionally performed  an  act  so  unreasonable  and  dangerous  that 
he  knew  or  should  have  known  that  it  was  highly  probable 
that  harm  would  result.  Such  an  act  is  designated  by  the  law  as 
wanton  and  reckless  misconduct  and  it  justifies  an  award  of 
punitive  damages.  2a 

Indiana. 

If  you  find  from  a  preponderance  of  the  evidence  that  de- 
fendant was  guilty  of  the  fraud  alleged  in  plaintiff's  complaint 
and  that  such  fraud  was  purposely,  intentionally,  and  wilfully 
practiced  upon  plaintiff  for  the  purpose  of  cheating  and  swind- 
ling him,  as  alleged  in  his  complaint,  and  that  plaintiff  was 

21  Southern  Pacific  Co.  v.  Boyce,      Inc.,    165    CalApp2d    306,    331    P2d 
26  Ariz  162,  223  P  116.  ..  1072. 

22Sturges  v.  Charles  L.  Harney, 
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damaged  thereby,  you  may,  if  in  the  exercise  of  your  sound 
discretion  you  believe  it  is  your  duty  so  to  do,  in  addition  to 
such  compensatory  damages,  if  any,  you  may  find  that  plaintiff 
has  sustained  and  is  entitled  to  recover,  assess  such  punitive 
or  exemplary  damages  by  way  of  punishment  of  defendant  as 
are  reasonable  and  just  under  the  circumstances  of  this  particu- 
lar case,  the  aggregate  of  said  compensatory  damages,  if  any,  and 
said  exemplary  or  punitive  damages,  if  any,  however  not  to  ex- 
ceed the  amount  demanded  in  plaintiff's  complaint,  to  wit,  $1000 
and  costs.23 

Kansas. 

Before  you  can  render  a  verdict  for  the  plaintiff  for  punitive 
damages,  you  must  find  that  there  was  actual  damages  in  some 
substantial  amount,  and  also  that  there  was  malice,  or  a  wanton 
and  wilful  invasion  of  the  plaintiff's  rights. 

Malice  is  defined  as  any  indirect  motive  of  wrong,  and  in  a 
legal  sense,  any  unlawful  act  which  has  been  wilfully  and  pur- 
posely done  to  the  injury  of  the  plaintiff  is  malicious;  and  by 
malice  is  meant  not  the  act  but  the  motive  which  prompts  the 
act.  It  consists  of  a  bad  motive  or  such  reckless  disregard  of  the 
rights  of  others  as  to  show  evil  intent.  It  is  an  act  based  upon 
an  improper  motive  and  does  not  necessarily  presuppose  personal 
hatred,  ill  will  or  revenge.  The  improper  motive  or  want  of  im- 
proper motive  inferable  from  the  wrongful  act  based  upon  no 
reasonable  ground  constitutes  of  itself  all  the  malice  deemed 
essential  in  law  to  entitle  the  plaintiffs  to  recover  punitive  dam- 
ages if  they  are  entitled  to  recover  damages  as  herein  instructed. 

Whatever  is  done  wilfully  and  purposely,  if  it  be  at  the  same 
time  wrong  and  unlawful,  and  that  known  to  the  defendant,  is, 
in  legal  contemplation,  malice.24 

Kentucky. 

If  the  jury  believe  from  the  evidence  that  the  negligence  of 
the  defendant,  A.  J.  S.,  was  gross  and  the  acts  of  the  defendant, 
A.  J.  S.,  were  done  with  wanton  and  reckless  disregard  of  the 
rights  of  the  decedent,  C.  E.  K.,  Jr.,  deceased,  the  jury  may,  in 
their  discretion,  in  addition  to  damages  as  set  out  in  Instruction 
II,  award  the  Plaintiff,  C.  E.  K.,  Administrator  of  the  estate 
of  C.  E.  K.,  Jr.,  deceased,  punitive  damages,  the  whole  award  to 
him,  however,  not  to  exceed  the  sum  of  $25,580*50,  the  amount 
claimed  in  the  petition  and  petition  as  amended, 

23  Quinby  v.  Springer,  Circuit  24  Hammargren  v.  Montgomery 
Court,  Marion  County,  Indiana,  No.  Ward  &  Co.,  172  Kan  484,  241  P2d 
33824.  1192. 
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If  the  jury  find  for  the  plaintiff,  you  will  state  in  your  verdict 
whether  the  sum  is  compensatory  or  punitive  damages,  and  if 
both,  the  amount  of  each.25 

Missouri. 

(1)  The  court  instructs  the  jury  that  if  you  find  for  plain- 
tiff, you  will  assess  his  compensatory  damages  at  such  sum  as 
will  compensate  plaintiff  for  his  injuries  and  physical  and  mental 
suffering,  if  any,  caused  by  said  injuries.  And,  if  you  find  the 
injuries  were  wilfully  inflicted,  you  may  assess  a  further  sum 
by  way  of  punitive  damages,  and  you  may  assess  his  punitive 
damages  at  such  sum  as  in  your  judgment  will  be  a  warning  to 
defendant  not  to  commit  similar  acts.26 

(2)  The  court  instructs  the  jury  that  punitive  damages  are 
awarded  for  the  purpose  of  punishing  the  defendants  for  the 
wrongful  act,  and  setting  an  example  before  the  community, 
but  are  not  allowed  unless  the  evidence  is  sufficient  to  satisfy 
the  jury  that  in  doing  the  thing  complained  of  the  defendants 
were  actuated  by  feelings  of  ill  will  or  hatred  toward  the  plaintiff 
or  reckless  disregard  of  the  consequences  of  the  act.27 

(3)  ^  The  court  instructs  the  jury  that  if  your  finding  is  for 
the  plaintiff,  then  in  assessing  his  damages  you  are  not  limited 
to  the  physical  injury  inflicted,  if  any,  by  the  said  wrongful  acts, 
if  any,  of  said  conductor,  but,  in  addition  thereto,  if  you  find 
that  the  wrongful  acts,  if  any,  of  said  conductor  were  malicious 
(and  by  the  term  "malicious"  is  not  meant  spite  or  ill  will,  but 
the  intentional  doing  of  a  wrongful  act  without  just  cause  or 
excuse),  you  may  allow  such  further  damages,  known  in  law  as 
"punitive  damages,"  as  will  be  punishment  to  defendant  and  a 
wholesome  warning  to  others.28 

(4)  The  court  instructs  the  jury  that  in  case  the  jury  shall 
find  from  the  evidence  that  the  beating  or  choking  of  plaintiff's 
husband  by  the  defendant  caused  the  death  of  the  plaintiff's 
husband,  and  shall  further  find  that  said  beating  and  choking 
was  wrongfully  done  in  a  spirit  of  revenge,  or  in  a  reckless  and 
vindictive  spirit,  or  in  a  spirit  of  hatred,  ill  will,  or  malice,  and 
without  reasonable  cause  or  just  provocation  or  excuse,  then  the 
jury,  in  assessing  plaintiff's  damages,  are  not  restricted  to  the 
actual  loss  sustained  by  the  plaintiff  from  the  death  of  her  hus- 

28  Smith  v.  King   (KyApp),  239  28  Mills    v.    Metropolitan    Street 

SW2d  955.  Ry.  Co.,  157  MoApp  529,  137   SW 

26  Jennings  v.  Appleman,  159  Mo  1006.   For  a  similar  instruction,  see 
App  12,  139  SW  817.  McNamara  v.  St.  Louis  Transit  Co., 

27  Gold  v.  S.  Pian  Time  Payment  182  Mo  676,  81  SW  880,  66  LRA  486. 
Jewelry   Co.,   165   MoApp   154,  145 

SW  1174. 
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band,  but  the  jury  may  award  her  such  punitive  and  exemplary 
damages  as  they  may  think  under  the  circumstances  fair  and 
just  in  addition  to  the  actual  loss  resulting  to  her  from  her 
husband's  death,  provided  that  the  whole  amount  shall  not  ex- 
ceed $10,000.*9 

Montana. 

The  court  instructs  the  jury  that  in  an  action  for  malicious 
prosecution,  where  the  defendant  has  been  guilty  of  oppression, 
fraud,  or  malice,  actual  or  presumed,  the  jury,  in  addition  to  the 
actual  damages,  may  give  damages  for  the  sake  of  example, 
and  by  way  of  punishing  the  defendant,  not  exceeding  in  all  the 
amount  claimed  in  the  complaint.30 

Ohio. 

(1)  I  told  you  in  the  matter  of  punitive  damages  it  entirely 
lies  with  you  whether  you  allow  them  or  not,  but  if  you  do  allow 
them  you  may  take  into  consideration  in  awarding  the  amount 
the  attorney  fees  of  counsel  in  this  case.  In  compensatory  dam- 
ages, that  is  the  part  of  damages  which  compensate,  you  would 
only  consider  the  cost  by  way  of  attorney  fees  to  the  plaintiff  of 
resisting  the  proceedings  in  municipal  court.31 

(2)  If  from  all  the  evidence  you  find  that  the  plaintiff  in 
purchasing  the  wrist  watch  from  the  defendant  relied  on  the 
representations  of  the  defendant,  his  agents,  or  servants,  that 
it  was  a  new  watch  and  that  said  representations  were  false 
and  were  known  by  the  defendant,  his  agents  or  servants,  to  be 
false ;  and  that  the  conduct  of  the  defendant,  his  agents  or  serv- 
ants, involved  ingredients  of  fraud  which  constituted  a  wanton 
or  reckless  disregard  of  the  rights  of  the  plaintiff,  and  that 
relying  on  said  false  and  fraudulent  representations  the  plaintiff 
was  damaged;  then  I  charge  you  that  in  addition  to  her  actual 
damages  the  plaintiff  would  be  entitled  to  recover  what  is  known 
in  law  as  punitive  or  exemplary  damages.   Exemplary  or  puni- 
tive damages  are  such  as  are  in  excess  of  the  actual  loss  and  are 
allowed,  in  theory,  where  a  wrong  is  aggravated  by  evil  motive, 
as  a  punishment  to  the  offender  and  as  an  example  to  deter 
others  from  offending  in  a  like  manner- 

If  from  all  the  evidence,  you  find  that  the  plaintiff  had  no 
knowledge  of  watches  and  relied  on  the  representation  of  the 
defendant,  his  agents  or  servants,  and  that  said  representations 

29  Cole  v.  Long,  207  MoApp  528,  on  the  definition  of  "malice," 

227  SW  903.  30  Martin  v.  Corscadden,  34  Mont 

Note  that  in  the  last  two  Missouri  808,  86  P  33. 

instructions,  the  Missouri  Courts  of  3I  Barbish  v.  Ohio  Finance  Co., 

Appeals  are  not  in  entire  agreement  60  OLA  339,  101  NE2d  792. 


129  DAMAGES  '  §  1367 

were  false,  and  known  by  them  to  be  false,  and  if  you  further 
find  from  all  the  evidence  that  said  conduct  of  the  defendant 
or  his  agents  or  servants  toward  the  plaintiff  involved  ingredi- 
ents of  malice,  fraud  or  insult,  or  a  wanton  disregard  of  the 
rights  of  the  plaintiff,  and  that  relying  on  said  false  and  fraudu- 
lent representations  the  plaintiff  was  damaged,  then  I  charge 
you  that  in  addition  to  her  actual  damages,  exemplary  damages 
would  be  allowable  at  your  hands  to  the  plaintiff.32 

(3)  If  you  find  for  the  plaintiff,  by  a  preponderance  of  the 
evidence — that  is,  if  you  find  that  the  defendant  committed  adul- 
tery with  the  wife  of  the  plaintiff,  or  that  he  had  sexual  inter- 
course with  her  by  force — you  would  have  the  right  to  give  what 
is  called  punitive  or  exemplary  damages;  that  is,  damages  by 
way  of  punishment,  which  may  be  a  sum  to  deter  others  from 
like  conduct.  Damages,  if  any,  however — and  if  in  your  best 
judgment  it  is  proven  that  the  acts  took  place — should  not  be 
excessive,  or  beyond  the  reasonable  measure  of  such  damages, 
and  in  no  event  more  than  is  claimed  in  the  petition.33 

Oregon. 

In  addition,  the  plaintiff  is  seeking  exemplary  or  punitive 
damages.  Exemplary,  punitive  or  vindictive  damages  involves 
the  blending  of  the  interest  of  society  in  general  with  those  of 
the  aggrieved  individual  in  particular.  Such  damages  are 
awarded  by  way  of  punishment  to  the  offender  and  as  a  warning 
to  others,  or  by  way  of  example. 

In  order  to  recover  exemplary  damages,  there  must  be  actual 
damage  shown.  In  order  to  warrant  a  recovery  of  exemplary 
damages,  there  must  be  some  element  of  malice,  fraud  or  gross 
neglect.  A  guilty  intent  on  the  part  of  the  defendant  is  essential 
to  charge  him  with  exemplary  or  punitive  damages.  Where  an 
act  has  been  done  in  good  faith,  although  it  may  result  in  serious 
injury  to  the  plaintiff,  there  can  be  no  recovery  of  exemplary 
damages.  That  the  defendant  acted  under  a  mistaken  sense  of 
duty  and  without  evil  intent  it  is  not  a  case  for  exemplary  dam- 
ages. The  plaintiff  has  the  burden  of  proof  in  proving  his 
damages,  both  actual  and  punitive,  by  a  preponderance  of  the 
evidence  the  same  as  any  other  allegation  of  his  complaint.34 

32  Saberton    v.    Greenwald,    146  error  to  refuse  to  charge  on  puni- 

OhSt  414,  66  NE2d  224,  165  ALR  tive  damages. 

599.  33  Arnold  v.  Wylie,  25  OhApp  10, 

In  the  case  cited,  which  was  an  157  NE  571. 

action  ex  delicto  for  fraudulent  rep-  34  O'Harra  v.  Pundt,  210  Or  533, 

resentation  of  a  watch  sold  by  de-  310  P2d  1110. 
fendant    to    plaintiff,    it    was    held 
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South  Carolina. 

(1)  The  court  instructs  the  jury  that  there  are  cases ^  in 
which  the  law  allows  a  party  to  assess  what  are  called  "punitive 
damages,"  damages  intended  to  punish  a  defendant  for  an  inten- 
tional, wilful,  unlawful,  and  reckless  wrong-doing.  And  he  must 
satisfy  you  by  the  preponderance  of  the  testimony  ^  that  the 
railroad  company  was  guilty  of  such  conduct  as  described,  that 
the  negligence  was  unlawful,  reckless,  or  wanton  before  you  can 
find  punitive  damages.  That  kind  of  negligence  which  would 
justify  giving  punitive  damages  is  not  simply  carelessness  or 
heedlessness,  but  it  implies  the  person  had  acted  intentionally, 
has  some  evil  purpose  or  reckless  design,  or  utter  disregard  of 
the  rights  of  others,  has  done  what  he  intended  to  do  to  injure 
another  person,  or  acted  in  such  a  way  as  would  likely  injure 
another  person,  regardless  of  his  rights,  implying  an  act  of  the 
mind — an  intention  to  do  so — not  an  intention  to  injure,  but  to 
do  an  act  which  resulted  in  injury.  But  if  he  succeeds  still 
further  in  satisfying  you  that  the  railroad  company's  negligence 
was  wilful,  wanton,  or  reckless,  then  he  would  be  entitled  to 
punitive  damages.35 

(2)  Why  this  definition  as  to  the  meaning  of  the  terms 
negligence  on  the  one  hand  and  recklessness  on  the  other?  This 
plaintiff  is  asking  a  recovery  at  your  hands  of  both  actual  dam- 
ages and  punitive  damages.  Punitive  damages  is  that  character 
of  damages  which  the  law  places  in  the  power  of  a  jury  to  award 
against  one  who  consciously  does  a  wrong  to  another,  the 
purposes  and  object  of  which  is  to  punish  one  who  recklessly, 
wantonly,  or  wilfully  does  a  wrong  to  another,  punish  him 
through  the  medium  of  the  civil  court  and  by  that  punishment 
set  an  object  lesson  so  that  others  may  be  deterred  from  con- 
ducting themselves  that  way. 

Actual  damages  are  the  damages  that  directly  flow  from  a 
negligent  act,  they  are  damages  which  you  gentlemen  of  the 
jury  in  the  consideration  of  the  facts  of  the  case  can  identify 
as  actually  having  followed  from  the  transaction,  if  they  did  so 
follow  from  a  wrongful  act.  They  are  damages  which  are 
capable  of  measurement  and  expression  in  dollars  and  cents  as 
indicative  of  your  measurement  of  any  wrong  or  damage  that 
one  has  suffered  by  reason  of  a  wrong.  Punitive  damages  are, 
as  the  words  mean,  damages  which  the  petit  jury  may  award  by 
way  of  punishment  for  its  deterring  effect  and  for  its  object 
lesson,  it  is  punishment  through  the  instrumentality  of  the 
civil  court36 

38  Thomasson  v.  Southern  Ry.  Cov  3*  Parker  v.  Simmons,  163  SC  42, 
72  SC  1,  51  SE  443,  161  SE  169. 
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South  Dakota. 

The  court  instructs  the  jury  that  if  they  find,  by  a  preponder- 
ance of  the  evidence,  that  the  defendant  was  actuated  by  a 
hatred  or  ill  will  toward  the  plaintiff,  and  that  the  assault,  if 
any,  was  malicious,  you  may  also  award  the  plaintiff  such  dam- 
ages as,  under  the  evidence,  you  think  proper  by  way  of  punish- 
ment to  him  for  the  assault.  The  jury,  however,  are  charged 
that  the  law  is  that  exemplary  or  punitive  damages  should  not 
be  allowed  or  given  in  this  case,  unless  you  find,  by  a  preponder- 
ance of  the  evidence,  not  only  that  the  defendant  G.  struck  the 
plaintiff  B.  but  also  that  G.  acted  maliciously  in  so  doing.  The 
jury  are  also  charged  that  while  angry  and  threatening  words 
and  abusive  language  are  no  justification  for  an  assault  and 
battery,  still  they  may  be  considered  by  the  jury  in  mitigation 
of  damages,  if  it  appears  from  the  evidence  that  they  were  used, 
and  were  of  such  a  character  as  would  naturally  tend  to  incite 
the  angry  passions  of  man,  and  were  spoken  so  immediately 
before  the  assault  complained  of  as  that  the  heat  of  passion 
which  they  were  calculated  to  incite  had  not  had  time  to  cool.37 

Tennessee. 

Now,  this  plaintiff  sues  for  both  compensatory  damages  and 
also  sues  for  what  the  law  calls  punitive  damages.  Now,  the  law 
with  reference  to  punitive  damages  in  Tennessee  is  this :  If  you 
find  that  a  plaintiff  is  entitled  to  compensatory  damages,  that  is, 
if  you  find  from  the  evidence  under  the  charge  of  the  Court  as 
given  to  you  that  the  plaintiff  is  entitled  to  recover  the  type  dam- 
ages we  have  just  been  speaking  about,  then,  if  you  further  find 
that  the  defendant's  conduct  was  wilful  and  oppressive  and  that 
his  oppressive  and  wilful  conduct  caused  the  damages  to  the 
plaintiff,  then  the  law  permits  you,  as  jurors,  to  award  an 
amount  over  and  above  compensatory  damages.  And,  it  is  that 
amount  over  and  above  compensatory  damages  that  the  law 
calls  punitive  damages,  that  amount  being  an  amount  that  would 
punish  the  defendant,  if  you  so  find  against  him  and  deter  others 
in  a  like  situation  from  committing  like  offenses.  The  allowance 
of  punitive  damages  is  a  discretionary  matter  with  the  jury, 
provided  you  find  that  the  plaintiff  is  entitled  to  recover  com- 
pensatory damages  and  further  find  that  the  conduct  of  the 
defendant  was  wilful  and  oppressive. 

There  can  be  no  award  of  punitive  damages  without  compen- 
satory damages  and  there  can  be  no  award  of  punitive  damages 
against  the  defendant  whose  conduct  is  not  found  by  the  jury  to 
be  wilful  and  oppressive.38 

37  Bogue  v.  Gunderson,  30  SD  1,  3SCaccamisi  v.  Thurmond,  39 
137  NW  595,  AnnCas  1915B,  126.  TennApp  245,  282  SW2d  633. 
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Wisconsin. 

(1)  You  may  also  allow  in  your  verdict,  in  addition  to  com- 
pensation to  the  plaintiff,  such  sum,  if  any,  as  you  see  fit^by  way 
of  exemplary  damages,  that  is,  damages  by  way  of  punishment 
to  the  defendant  and  as  example  to  others,  to  deter  him  and 
others  from  the  commission  of  like  wrongs  in  the  future.39 

(2)  If  you  find  that  the  defendant,  without  probable  cause, 
and  maliciously  caused  the  arrest  of  the  plaintiff,  you  are  author- 
ized to  go  further,  and  award  punitory  damages  in  such  sum 
as  will  be  a  warning  to  defendant  and  all  other  persons  not  to 
commit  similar  wrongs,  and  consequently  such  damages,  to  be 
effectual,  must  have  some  relation  to  the  financial  ability  of  the 
defendant.  It  is  on  this  theory  that  evidence  as  to  defendant's 
financial  ability  has  been  admitted.40 

§  1368.    Amount  limited  to  prayer — Effect  of  prayer. 

Alabama. 

You  have  the  right  to  award  damages  in  whatever  sum 
you  see  fit,  arriving  at  the  amount  from  the  testimony  you  get 
from  the  witness  stand,  not  in  excess  of  the  amount  claimed  by 
the  plaintiff.4 ' 

Indiana. 

The  plaintiff  in  the  complaint  seeks  to  recover  damages 
in  the  sum  of  $15,000.  But  the  fact  that  he  has  asked  damages 
in  such  sum  must  not  influence  you  in  the  least  in  determining 
whether  he  is  entitled  to  any  damages.  And,  when  the  court 
instructs  you  that  the  damages  cannot  exceed  $15,000,  it  is 
done  only  in  view  of  the  fact  that  the  plaintiff  has  named  that 
amount  in  his  complaint.  The  court  must  not  be  understood  as 
intimating  in  the  least  degree  whether  or  not  you  should 
assess  any  damages.42 

Kentucky. 

The  court  instructs  the  jury  that  if  the  jury  find  for  the 
plaintiff,  they  will  allow  him  such  sum  in  damages  as  they  may 
believe  from  the  evidence  will  fairly  and  reasonably  compensate 
him  for  his  physical  and  mental  suffering,  if  any,  or  either,  and 
for  the  permanent  impairment,  if  any,  of  his  ability  to  earn 
money,  that  may  have  directly  resulted  to  plaintiff  from  his 
injuries,  if  they  were  caused  by  the  negligence  of  the  defendant 

s*Smithers  v.  Brunkhorst,  178  4r  Layton  v,  Hamilton,  214  Ala 
Wis  530,  190  NW  349.  329,  107  S  830. 

40Eggett  v.  Allen,  119  Wis  625,  42  Louisville  &  Southern  Indiana 
96  NW  803.  Trac.  Co.  v.  Miller,  82  IndApp  844, 

142  NE  410. 
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or  its  servants  to  not  exceed  the  sum  of  $10,000,  the  amount 
claimed  in  the  petition.43 

Montana. 

The  court  instructs  the  jury  that  if,  under  all  the  evidence 
and  all  of  the  instructions  of  the  court,  your  verdict  should  be 
for  the  plaintiffs  and  against  the  defendant,  then  it  will  be 
necessary  for  you  to  assess  and  write  into  that  verdict  the 
amount  of  damages  caused  proximately  to  E.  B.,  the  person 
killed,  by  the  acts,  if  proved,  of  the  hoisting  engineer.  In 
determining  this  amount,  you  are  limited  to  a  sum  of  money 
which  would  have  compensated  E.  B.  for  the  pain  and  suffering 
of  mind  and  body  which  the  injuries  caused,  if  any  such  pain 
and  suffering  were  caused,  between  the  time  that  he  was  injured 
and  the  time  he  died,  if  he  survived  the  injuries  for  any  length 
of  time,  and  to  the  further  sum  that  would  have  compensated 
him,  unless  you  find  that  death  was  instantaneous,  for  the  im- 
pairment, if  any,  which  was  caused  by  the  injuries,  of  his  ca- 
pacity to  earn  money  in  the  future  if  he  had  not  been  injured. 
The  amount  sued  for  and  claimed  in  the  complaint  of  $25,000 
must  not  be  to  you  any  criterion  in  determining  the  amount  of 
your  verdict,  if  you  do  render  any,  in  favor  of  the  plaintiffs,  but 
you  are  instructed  that  in  no  event  shall  your  verdict  be  in 
excess  of  the  amount  of  $25,000.44 

Wisconsin. 

The  plaintiff  •  claims  in  this  motion  $5,000  damages  and 
no  more.  He  does  not  ask  for  any  verdict  greater  than  that. 

Bearing  in  mind  this  limitation  upon  your  finding  you  will 
consider  the  elements  of  damage  to  which  I  have  referred  and  fix 
the  amount  of  his  damages,  not  exceeding  $5,000  as  you  feel  or 
find  from  the  evidence  was  reasonably  proved.45 

§  1369.     Must  be  proximate  to  wrongful  act. 

Under  the  rule  of  proximate  cause  the  damages  must  be 
proximate  to  the  wrongful  act;  that  is,  they  must  follow  the 
negligent  act  in  unbroken  sequence,  without  any  intervening 

43  Kentucky  Distilleries  &  Ware-  the  court  intended  to  advise  the  jury 
house  Co.  v.  Johnson,  193  Ky  669,  that  there  must  have  been  an  ap- 
237  SW  3.  preciable  period  of  suffering.  *  *  * 

44  Beeler  v.  Butte  &  London  Cop-  Unquestionably,  his  right  of  action 
per  Dev.  Co.,  41  Mont  465,  110  P  included  damages  for  the  pain  and 
528.    "We  see  no  error  here,"  said  suffering  that  he   endured   and  for 
the    Supreme    Court    of    Montana,  his  diminished  and  lost  earning  ca- 
"The  phrase   'any   length   of  time/  pacity  for  the  period  of  his  natural 
read     in     juxtaposition     with     the  expectancy." 

phrase  'unless  you  find  death  was          45  Zell  v.  Siewert,  Circuit  Court, 
instantaneous/  makes  it  clear  that      Marathon  County,  Wisconsin, 


§  1370  INSTRUCTIONS— CIVIL  ACTIONS  134 

independent  cause  to  break  the  continuity.  It  is  not  necessary 
to  a  recovery  that  the  defendant  should  have  foreseen  the  exact 
injury  or  damage  shown.  It  is  sufficient  if  the  damages  claimed 
legitimately  flow  naturally  from  the  negligent  act,  whether  such 
damages  might  have  been  foreseen  by  the  wrong-doer  or  not.46 

§  1370.     Negligence  to  be  shown  before  damages  allowable. 

Illinois. 

The  fact  that  the  court  has  given  any  instruction  on  the 
subject  of  the  plaintiff's  damages,  if  any,  or  that  defendant's 
counsel  has  discussed  such  subject,  is  not  to  be  taken  by  you 
as  any  intimation  on  the  part  of  the  court  or  any  intimation 
on  the  part  of  the  defendant  that  the  defendant  is  or  is  not 
liable  for  the  loss  and  damage  complained  of. 

The  court  instructs  the  jury  that  you  should  not  consider 
the  question  of  damages  in  this  case  until  you  have  first  deter- 
mined whether  or  not  the  defendant  is  liable  for  the  damage,  or 
some  part  thereof,  claimed  by  the  plaintiff,  and  if  you  find  upon 
the  evidence  and  under  the  instructions  of  the  court,  that  the 
defendant  is  not  liable  to  the  plaintiff,  then  you  will  have  no 
occasion  at  all  to  consider  the  question  of  damages.47 

Indiana. 

You  are  instructed  that  if  under  the  instructions  of  the  court 
you  find  from  the  evidence  in  this  cause  that  the  plaintiff  is  not 
entitled  to  recover,  then  you  will  have  no  occasion  to  consider  at 
all  the  question  of  damages.48 

Missouri. 

The  court  instructs  you  that  it  is  your  duty,  in  considering 
the  evidence,  deliberating  upon  and  determining  the  facts  in 
this  case,  to  first  decide  upon  the  question  as  to  whether,  under 
all  the  facts  and  circumstances,  there  is  or  is  not  any  negligence 
upon  the  part  of  defendant,  as  defined  to  you  by  the  first 
instruction.  Until  this  question  of  negligence  has  been  deter- 
mined by  you,  you  cannot  take  into  consideration  the  nature, 
character,  or  extent  of  the  alleged  injuries  to  plaintiff,  except  as 
an  aid  to  you  in  determining  whether  or  not  defendant  was 
negligent,  or  the  amount,  if  any,  that  the  plaintiff  is  entitled  to 
recover  because  of  such  injuries.  If  the  plaintiff  is  not  entitled 
to  recover,  that  is,  if  she  has  not  shown  to  your  reasonable  satis- 

«  Stock    instruction    of    Circuit  47  Little  Mackinaw  v.  Chism,  344 

Judge  A.  H.  Reid,  Wausau,  Wiscon-  IllApp  582,  101  NE2d  866, 

sin.    See  also  Grouse  v.  Chicago  &  48  Basala    v.     Newell,     Superior 

N.  W.  Ry*  Co.,  104  Wis  473,  80  NW  Court,   Lake   County,   Indiana,   No. 

752.  4553. 
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faction,  by  the  greater  weight  of  the  credible  testimony  upon 
the  question  of  negligence,  that  she  should  recover  at  your  hands 
under  the  first  instruction,  then  you  should  not  and  must  not  in 
your  deliberations  at  all  consider  to  what  extent,  if  any,  she 
has  been  injured.49 

§  1371.     Damages  diminished  by  contributory  negligence. 

In  connection  with  the  assessment  of  damages,  I  charge  you 
that,  if  you  should  fail  to  find  that  the  coupler  on  the  car  in 
question  was  defective  and  did  not  comply  with  the  requirements 
of  the  statute  in  question,  or  should  fail  to  find  that  such  defec- 
tive condition  was  in  whole  or  in  part  a  contributing  proximate 
cause  of  plaintiff's  injury,  but  should  find  by  a  preponderance 
of  the  evidence  under  the  instructions  heretofore  given  you  that 
plaintiff's  injury  was  proximately  caused  in  whole  or  in  part  by 
reason  of  the  negligence,  if  any,  of  the  servants  or  employees  of 
the  defendant  in  connection  with  the  movement  of  the  engine 
and  cars  in  question,  and  should  you  fail  to  find  that  plaintiff 
assumed  the  risk  of  injury  under  the  circumstances  in  question, 
and  should  find  by  a  preponderance  of  the  evidence  that  plain- 
tiff's negligence  contributed  in  part  to  his  injury,  then  the 
plaintiff  is  not  entitled  to  recover  full  damages,  but  under  such 
a  state  of  facts  the  damages  should  be  diminished  by  the  jury 
in  proportion  to  the  amount  of  negligence  attributable  to  said 
plaintiff.50 

§  1372.    Special  damages  not  pleaded. 

(1)  Plaintiff  in  this  cause  has  made  no  allegations  or  claim 
for  damages  excepting  as  to  her  good  name  and  her  reputation 
and  credit.  If  you  find  from  the  facts  that  the  plaintiff  at  the 
time  the  alleged  words  were  written  and  printed  was  not  pos- 
sessed of  a  good  name  or  a  good  reputation  and  that  her  existing 
reputation  and  credit  at  that  time  was  made  no  worse  by  the 
words  of  the  defendant,  then  she  was  not  damaged  and  you  can- 
not award  her  any  damages  on  that  account.81 

(2)  In  this  case  plaintiff  has  made  no  allegations  for  dam- 
ages sustained  through  loss  of  time  as  a  result  of  the  injuries 
alleged  to  have  been  received.    This,   therefore,   precludes   a 
recovery  in  favor  of  plaintiff  on  account  of  such  loss  of  time 
which  he  may  have  suffered.  You  will,  therefore,  disregard  any 
possible  damages  accruing  from  plaintiff's  loss  of  time.82 

49  Wolf  son    v.    Cohen    (Mo),    55  8I  Smith    v.    Indianapolis    Times 
SW2d  677.  Publishing  Co.,  Circuit  Court,  Mar- 

50  Chicago,  I.  &  L.  R.  Co.  v.  Stier-  ion  County,  Indiana,  No.  46870. 
wait,  87  IndApp  478,  153  NE  807.  82  Lazo  v.  Eastman,  Circuit  Court, 

Marion  County,  Indiana,  No.  31483. 
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§  1373.     Not  necessary  that  any  witness  testify  as  to  the  amount 
of  the  damages — Expert  testimony. 

Georgia. 

The  court  has  permitted  to  go  before  you,  evidence  as  to  the 
extent  of  loss.  That  necessarily  is  opinion  evidence.  The  law 
makes  this  distinction  between  opinion  evidence,  sometimes  re- 
ferred to  as  expert  testimony,  and  evidence  directed  to  a  sub- 
stantive fact.  The  jury  may  not  disregard  the  evidence  of  a 
witness  directed  to  a  substantive  fact,  unless  that  witness  be 
impeached  in  some  manner  provided  by  law  or  disputed  by  some 
other  evidence. 

The  rule  is  that,  upon  the  introduction  of  opinion  evidence 
or  expert  testimony,  the  jury  can  believe  opinion  evidence  or  ex- 
pert testimony  in  part  or  in  whole  or  reject  it  in  favor  of  other 
evidence.  They  can  give  it  such  weight  as  they  think  it  ought  to 
have.  They  can  disregard  it  and  substitute  their  own  knowledge 
and  experience.  That  is  for  the  reason  that  what  might  consti- 
tute the  value  of  the  loss  of  use  or  what  the  diminution  in  value 
might  be  is,  of  necessity,  based  upon  the  opinion  of  witnesses.53 

Illinois. 

The  court  instructs  the  jury  that  if,  from  the  evidence  of 
the  case  and  under  the  instructions  of  the  court,  the  jury  shall 
find  the  issue  for  the  plaintiff  and  that  the  plaintiff  has  sustained 
damages  as  charged  in  the  declaration,  then,  to  enable  the  jury 
to  estimate  the  amount  of  such  damages,  it  is  not  necessary 
that  any  witness  should  have  expressed  an  opinion  as  to  the 
amount  of  such  damage,  but  the  jury  may  themselves  make  such 
estimate  from  the  facts  and  circumstances  in  proof  and  by  con- 
sidering them  in  connection  with  their  knowledge,  observation, 
and  experience  in  the  business  affairs  of  life.54 

Iowa. 

While  there  is  no  testimony  before  you  placing  an  estimate 
in  dollars  and  cents  upon  the  amount  of  damage,  if  any,  sus- 
tained by  the  plaintiff  by  reason,  of  her  alleged  pain  and  suffer- 
ing, or  the  pain  and  suffering  which  she  may  endure  in  the 
future,  it  is  your  duty,  in  the  light  of  the  evidence,  to  determine, 
in  the  exercise  of  a  fair  discretion,  what,  if  any,  sum  she  is  en- 
titled to  compensate  her  for  the  pain  and  suffering  claimed  by 
her  to  have  proximately  resulted  or  will  proximately  result  by 
reason  of  the  alleged  injury.55 

83  Holmes  v.  Harden,  96  GaApp  B5  Kisling  v.  Thierman,  214  la 
365,  100  SE2d  101.  911,  243  NW  552. 

54  North  Chicago  Street  R.  Co.  v. 
Fitzgibbons,  180  111  466,  54  NE  483, 
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Ohio. 

There  has  been  some  medical  testimony  introduced  here. 
Those  witnesses  because  of  their  training,  knowledge  and  ex- 
perience in  the  medical  and  surgical  professions  are  permitted  to 
express  opinions  which  the  ordinary  lay  witness  is  not  allowed 
to  do.  The  purpose  of  this  testimony  is  to  assist  you  in  arriving 
at  a  just  and  correct  verdict.  Insofar  as  this  testimony  has 
the  effect  of  aiding  you  in  your  deliberations  it  should  be  used. 
The  testimony  of  these  expert  witnesses  should  be  given  such 
weight  as  their  skill,  training,  knowledge,  and  veracity  entitle 
them  to  receive.  Bear  in  mind  that  this  testimony  is  only  per- 
mitted to  assist  you.  It  is  not  to  supplant,  but  to  supplement, 
your  judgment.  .  ,56 

Oklahoma. 

The  court  instructs  the  jury  that  if  you  find  for  the  plaintiff 
upon  the  issues  herein  joined  under  the  instructions  of  the  court, 
then  to  enable  the  jury  to  estimate  the  amount  of  damages,  it  is 
not  necessary  that  any  witness  should  have  expressed  an  opinion 
as  to  the  amount  of  such  damage,  but  the  jury  may  themselves 
make  such  estimate  from  the  facts  and  circumstances  in  proof.57 

§  1374.     Mortality  tables. 
Florida. 

The  court  instructs  the  jury  that  the  mortality  tables  are 
offered  in  evidence  to  show  the  probable  duration  of  the  life  of 
a  man  of  fifty-one  years  to  be  twenty  years.  This  evidence  is 
only  to  be  considered  by  you  in  the  event  that  you  find  that 
plaintiff  was  permanently  injured  by  a  fall  which,  he  alleges,  he 
received  as  a  result  of  defendant's  negligence.  If  you  believe 
from  the  evidence  that  he  can  be  cured  by  an  operation,  then  you 
will  disregard  the  evidence  of  the  mortality  tables.58 

Iowa. 

It  is  also  proper  for  you  to  take  into  consideration,  in  deter- 
mining the  weight  and  credit  to  be  given  the  mortality  tables, 

86  Misrach  v.  Epperson,  32  OhApp  P.  R.  Co.  v.  Burney,  98  Ga  1,  26  SE 

451,  168  NE  230.  730. 

57  Muskogee    Elec.    Trac.    Co.   v.          In  the  absence  of  a  request  to  so 
Mueller,  39  Okl  63,  134  P  51.  "This  charge,  the  court  was  not  required 
instruction    permitted    the    jury    to  to  instruct  the  jury  specifically  that 
assess  the  damages  from  the  facts  they    must   take    into    account   the 
and   circumstances   in   proof.    That  probabilities  of  accident  or  sickness 
they  had  a  right  to  do."  or    other   happenings    which   would 

58  Louisville  &  N.  R.  Co.  v.  Crox-  terminate  the   results   of  plaintiff'? 
ton,  63  Fla  223,  58  S  369.  injuries.    Mazziotte  v.  Bridgeport  & 

Forms  suggested  by  the  court  for     Waterbury   Passenger   Service,   116 
instructions  as  to  the  use  of  mor-      Conn  32,  163  A  409, 
tality   tables,   see   Florida    Cent.    & 
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facts  well-known  to  every  one,  namely,  that  human  life  is  uncer- 
tain, and  that  no  one  can  say  with  any  degree  of  accuracy  how 
long  any  particular  person  will  live.  You  must  further  keep  in 
mind  that  these  mortality  tables  do  not  necessarily  apply  to  this 
plaintiff,  but  are  based  upon  the  observed  expectancy  among 
persons  in  ordinary  pursuits  and  in  good  condition  of  health.59 

Ohio. 

You  will  notice  that  the  attorneys  have  made  reference  to 
the  expectancy  of  life  of  this  boy.  The  laws  of  Ohio  contain 
what  are  known  as  tables  of  mortality  which  show  the  number 
of  years  of  life  expectancy  which  this  boy  would  have  under 
normal  circumstances  and  based  on  experience  in  the  past.  These 
tables  are  based  on  experience  in  the  past  and  reflect  on  the 
normal  life  expectancy  of  a  normal  person.  We,  of  course,  have 
no  way  of  knowing  whether  this  boy  would  have  lived  for  any 
given  span  of  life,  but  these  tables  are  admitted  as  some  evi- 
dence as  to  his  normal  life  expectancy.  You  may  treat  this 
evidence  as  you  would  any  other  and  give  it  such  weight  as  you 
deem  it  is  entitled  to.  You  may  give  it  no  consideration  or  you 
are  free,  in  your  judgment,  to  give  it  such  consideration  as  you 
deem  important  insofar  as  it  reflects  on  the  matter  of  his  life 
expectancy.60 

§  1375.    Avoidable  consequences. 

Alabama. 

(1)  And  that  would  include,  of  course,  the  expense  of  what 
he  did  to  minimize  the  damages,  and  that  would  constitute  part 
of  the  damages ;  and  his  claim  is  that  it  cost  so  much  more  to 
haul  the  lumber  to  the  place  where  he  could  have  it  planed  than 
it  would  have  cost  him  if  it  had  been  planed  at  the  place  he  said 
was  agreed  on,  and  hauled  to  the  nearest  shipping  point,  and, 
if  that  is  a  fact,  then  he  would  be  entitled  to  that  extra  expense 
he  would  have  been  put  to  in  hauling  it  to  a  place  where  he  could 
have  it  planed,  and  that  is  one  of  the  elements  of  damage  he 
claims  here.61 

(2)  In  addition,  the  plaintiff  claims  he  lost  time  from  his 
work,  that  is,  wages,  as  a  proximate  consequence  of  the  wrongs 
complained  of.  Now,  there  was  a  duty  on  the  plaintiff,  if  he 

59  Rulison  v.  Victor  X-Ray  Corp.,  submitted  by  Judge  Warren  S.  Ear- 

207  la  895,  223  NW  745.  hart,    Common    Pleas    Court,    Law- 

GO  Viglianco  v.  Mclntyre,  Common  rence  County,  Ohio. 

Pleas  Court,  Lawrence  County,  Ohio,  6 '  Gilliland  v.  Hawkins,  216  Ala 

No.  35252;  affd.,  4th  District  Court  97,  112  S  454. 
of   Appeals    (July  7,  1957).  Kindly 
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was  discharged  to  use  due  diligence  to  minimize  his  own  damages 
or  injury;  in  other  words,  he  was  under  the  duty  to  use  diligence 
to  endeavor  to  secure  other  employment,  and  the  defendant  in 
this  case  would  not  be  liable  to  plaintiff,  if  you  find  for  the 
plaintiff  for  any  loss  of  wages  the  plaintiff  might  have  obviated 
by  diligence  on  his  part  in  an  effort  to  secure  employment.  The 
plaintiff  would  be  entitled  to  such  sum  as  would  reasonably  com- 
pensate him  for  lost  wages,  if  you  find  from  the  evidence  he  did 
lose  any  wages,  as  a  proximate  consequence  of  the  wrongs  com- 
plained of  in  the  complaint.62 

Connecticut. 

One  who  has  been  injured  by  the  negligence  of  another  must 
use  reasonable  care  to  promote  recovery  and  prevent  any 
aggravation  or  increase  of  the  injuries.  This  rule  is  one  of  good 
faith  and  reasonable  conduct,  and  the  requirement  is  met  when 
the  plaintiff  does  what  a  reasonably  prudent  person  would  be 
expected  to  do  under  the  same  circumstances.  In  the  choice  of 
means  to  promote  recovery  the  plaintiff  is  not  bound  at  his  peril 
to  employ  the  best  medical  and  surgical  skill,  or  the  best  methods, 
for  these  may  not  be  available  to  him.  The  test  of  good  faith 
and  reasonable  conduct  must  be  applied  under  all  the  conditions 
surrounding  the  plaintiff  at  the  time.63 

Georgia. 

The  court  instructs  the  jury  that  the  plaintiff  was  bound  to 
lessen  the  damages,  if  he  was  damaged  by  the  negligence  of 
defendant,  as  far  as  possible,  by  the  use  of  ordinary  care  and 
diligence.64 

Indiana. 

(1)  The  court  instructs  the  jury  that  it  was  the  duty 
of  the  plaintiff  to  use  ordinary  care,  judgment,  and  diligence 
in  securing  medical  or  surgical  aid  after  she  received  the 
injuries  complained  of,  if  any  she  received,  and  if  you  find 
from  the  evidence  that  after  she  received  such  injuries,  if  any 
she  did  receive,  she  failed  to  use  such  ordinary  care,  judgment, 
and  diligence  in  procuring  timely  medical  or  surgical  aid;  and 
if  you  further  find  from  the  evidence  that,  by  reason  of  such 
failure,  her  condition  is  now  different  and  worse  than  it  would 
have  been  if  she  had  used  such  ordinary  care,  judgment,  and 
diligence  in  the  premises,  then,  if  you  find  for  the  plaintiff, 
you  should  take  this  into  account  in  making  up  your  verdict 

62  Hill  Groc.  Co.  v.  Carroll,  223          64  Pelham  &  H.  R.  Co.  v.  Walker, 
Ala  376,  136  S  789.  27  GaApp  398,  108  SE  814. 

63  Morro   v.   Brockett,    109    Conn 
87,  145  A  659. 
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and  should  not  allow  her  any  damages  for  ailments  and  disease, 
if  any,  that  may  have  resulted  from  such  failure.65 

(2)  If  you  find  from  a  fair  preponderance  of  all  the  evidence 
that  defendant  N.  was  for  any  reason  met  with  the  prospect  of 
having  idle  employees  on  his  hands,  it  would  be  his  duty  to  act 
with  reasonable  promptness  to  prevent  or  lessen  any  prospective 
damages  arising  from  any  such  cause  by  any  reasonable  means, 
such  as  for  example,  by  discharging  such  idle  employees  or  lay- 
ing them  off  temporarily,  unless  you  find  from  a  fair  preponder- 
ance of  the  evidence  that  the  circumstances  were  such  that 
there  were  no  reasonable  means  by  which  such  prospective  losses 
could  have  been  prevented  or  lessened.66 

Kentucky. 

The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  the  injury  or  injuries  to  the  plaintiff,  0.  U., 
were  materially  increased  or  aggravated  by  failure,  if  any, 
on  his  part  to  use  such  personal  care  in  the  effort  to  effect  a 
cure  as  would  have  been  used  or  employed  under  similar  circum- 
stances by  a  boy  of  the  age,  capacity,  and  experience  of  0.  U., 
they  should  not  allow  him  any  damages  that  may  have  resulted 
from  such  aggravation,  if  any,  to  his  injuries.67 

Michigan. 

Now,  there  has  been  some  testimony  in  this  case  with 
reference  to  an  operation  or  operations  which  may  relieve  the 
condition  of  the  plaintiff  in  this  case.  You  are  instructed 
that  it  is  the  duty  of  the  plaintiff  to  mitigate  his  damages  as 
much  as  possible,  and  that  in  considering  the  question  of 
permanent  injuries,  you  must  consider  the  medical  testimony 
which  has  been  introduced  in  this  case  as  to  the  effect  of  an 
operation  upon  the  ankle  and  the  probable  result  of  such  an 
operation.  And,  likewise,  in  considering  the  question  of  damages, 
and  this  duty  of  the  plaintiff  to  mitigate  his  damages,  you 
are  also  to  consider  the  probable  effect  of  an  operation  upon 
his  hand  or  wrist,  and  probable  general  effect  of  that  operation. 
You  cannot,  at  this  time,  consider  these  conditions  as  permanent 
injuries  without  considering  also  the  effect  of  a  possible  opera- 
tion, and  the  fact  that  it  is  the  duty  of  the  plaintiff  to  mitigate 
the  damages  in  this  respect.68 

65  Louisville,  N.  A.  &  C.  Ry.  Co.  v.  67  H,  T.  Whitson  Lbr.  Co.  v.  Up- 
Falvey,   104   Ind  409,   3   NE  389,  4  church,  198  Ky  127,  248  SW  243. 
NE  908.  68  Gray  v.  Briggs,  259  Mich  440, 

66  Republic     Creosoting     Co.     v.  243  NW  254. 
New,  Circuit  Court,  Marion  County, 

Indiana,  No.  30109. 
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Missouri. 

The  court  instructs  the  jury  that  plaintiff  claims  to  have 
lost  earnings  from  his  business  by  reason  of  his  injuries.  It 
matters  not  what  loss  there  has  been,  if  any,  in  the  earnings 
of  plantiff ,  unless  that  loss  was  directly  caused  as  the  necessary 
result  of  the  injury  received  on  July  27,  19 — .  If  plaintiff 
could  have  earned  money  by  reasonable  effort,  and  neglected 
so  to  do,  he  cannot  charge  his  loss,  if  any,  to  defendant.69 

New  York. 

Now  upon  the  question  of  damages,  the  question  arises  as 
to  what  effect  the  second  injury  that  he  received  will  have 
upon  the  damages.  The  law  is  this:  If  a  person  is  injured, 
as  the  plaintiff  was,  and  proceeds  in  accordance  with  the  doctor's 
instructions  and  in  a  careful  manner,  reasonably  careful  manner, 
in  getting  about,  and  another  accident  happens  to  him  which 
results  in  aggravating  his  injury,  without  negligence  on  his 
part,  then  the  added  injury  may  be  added  to  the  original  injury, 
and  the  damages  may  be  compensation  for  all  of  the  injury. 
If  on  the  other  hand,  the  second  injury  was  the  result  of  the 
negligence  of  the  plaintiff,  disobedience  of  the  instructions  of 
his  physician,  for  example,  lack  of  care  in  going  about,  then 
the  defendant  may  not  be  charged  with  the  added  injury  so 
received.  The  defendant  in  any  event  is  only  liable  for  the 
injuries  naturally  resulting  from  the  accident.70 

Texas. 

(1)  The  court  instructs  the  jury  that  if  you  find  for  the 
plaintiff,  and  if  you  further  find  and  believe  that,  after  the 
plaintiff's   leg  was   injured,   the   plaintiff   failed   to   use   such 
care  and  means  as  an  ordinarily  prudent  person  would  have 
used  under  the  same  or  similar  circumstances  to  have  his  leg 
properly  treated,  or  in  the  medical  treatment  he  received,  or 
in  going  to  work  in  too  short  a  time  after  he  received  such 
injury,  and  thereby  contributed  to  his  injury,  then  you  are 
instructed  that  if  you  so  find  you  will  not  allow  plaintiff  anything 
on  account  of  said  aggravated  or  increased  injury.71 

(2)  The  court  instructs  the  jury  that,  even  when  a  servant 
has  received  an  injury  by  reason  of  a  failure  on  the  part  of 
the  master  to  exercise  reasonable  care  to  furnish  him  with  tools 
and  appliances  reasonably  safe  for  use,  it  is  his  duty,  under 
the  law,  to  exercise  reasonable  care  to  prevent  any  aggravation 

60  Feary   v.    Metropolitan    Street  7  •  Ft.  Worth  &  Denver  City  Ry. 

Ry.  Co.,  162  Mo  75,  62  SW  452.  Co.  v.  Perry  (TexCivApp),  147  SW 

70  Wagner  v.  Mittendorf,  232  NY  280. 
481,  134  NE  539,  20  ALR  520. 
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of  such  injury.  Therefore,  if,  after  the  servant  has  received 
such  injury,  he  fails  to  exercise  reasonable  care  for  himself, 
and  by  reason  thereof  aggravates  his  own  injury,  and  causes 
the  same  to  be  more  serious  in  its  results,  he  cannot  recover 
of  the  master  any  damages  on  account  of  the  aggravation  of 
his  injuries  caused  by  his  own  failure  to  exercise  reasonable 
care.  Thus,  if  a  servant  should  receive  a  cut  in  the  foot  by 
reason  of  failure  on  the  part  of  the  master  to  exercise  reasonable 
care  to  furnish  him  with  tools  reasonably  safe,  and  the  servant 
should  neglect  to  exercise  reasonable  care  in  the  treatment  of 
his  foot,  or  carelessly  expose  himself  in  such  a  way  that  the 
injury  inflicted  upon  his  foot  should  become  aggravated^  and 
blood  poisoning  set  in,  or  gangrene,  that  would  necessitate 
amputation  of  his  foot,  such  servant  could  recover  those 
damages  only  that  he  would  sustain  by  reason  of  the  cut  on 
his  foot,  and  could  not  recover  any  damages  from  the  master 
on  account  of  afterward  losing  his  foot.72 

Washington. 

(1)  The  court  instructs  the  jury  that  it  is  the  duty  of 
the   person   who   has    sustained   personal    injuries,   for   which 
another  is  liable,  to  secure  timely  medical  or  surgical  aid  in 
order  to  reduce  the  liability  of  the  party  causing  the  injury. 
In  selecting  a  physician,  he  is  only  charged  to  use  ordinary 
care  and  judgment.  If  plaintiff  used  ordinary  care  and  judgment 
in  selecting  a  physician,  considering  the  circumstances  of  the 
case,  the  liability  of  defendant  would  not  be  changed,  if  you 
find  the  defendant  is  liable;  nor  would  the  amount  of  recovery 
be  reduced,  even  though  you  should  find  the  physician  did  not 
perform  his  work  skilfully.73 

(2)  The  court  instructs  the  jury  that  in  arriving  at  the 
amount  of  his  damages,  you  are  to  say,  not  only  what  they  are, 
but  whether  the  means  used  by  the  plaintiff  to  reduce  the 
damages  were  such  as  an  ordinarily  prudent  man  would  use. 
You  cannot  say  that  he  should  or  should  not  have  obtained 
any  particular  kind  of  treatment.    As  to  that,  he  must  alone 
be  the  judge.    But  when  he  has  determined  what  treatment 
to  take,  it  will  be  for  you  to  say  if  in  making  that  determination 

72Throckniorton   v.    Missouri,   K.  charge  of  the  court  was  clearly  ap- 

&   T.   Ry.   Co.,   14  TexCivApp  222,  plicable  to  the  facts  proved,  and  was 

39  SW  174.  "Under  the  facts  proved,  properly  given.    The  court,  in  such 

the  issue  was  clearly  presented  as  to  charge,  did  not  give  undue  promi- 

whether  or  not  the  spell  of  sickness  nence  to  the  thory  of  the  defendant, 

which  appellant  had  after  the  injury  but  clearly  presented  the  law  of  the 

was  brought  on  by  the  injury  itself,  case." 

or  whether  it  was  produced  by  his  73  Baldwin  v.  Lincoln  County,  29 

own  imprudence.  In  such  a  case  the  Wash  509,  69  P  1081, 
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he  used  the  means  that  a  reasonably  prudent  man  would  take 
to  cure  himself  of  his  injury,  or  to  reduce  the  extent  thereof 
under  the  same  circumstances.  If  you  find  that  he  did  not, 
and  you  can  say  that  some  other  treatment  would  have  brought 
about  a  cure  or  reduced  the  amount  of  his  damages,  and  that 
that  treatment  was  one  that  a  reasonably  prudent  man  would 
have  adopted,  then  you  must  say  that  he  has  not  used  the 
care  which  a  reasonably  prudent  man  would  use  to  reduce 
the  damages,  and  you  must  take  that  into  consideration  in 
arriving  at  your  verdict,  and  you  fix  the  standard  as  to  what 
a  reasonably  prudent  man  would  do  under  such  circumstances.74 
(3)  You  are  instructed,  that  if  you  find  under  other  instruc- 
tions of  the  court  that  the  plaintiff  is  entitled  to  damages  on  ac- 
count of  loss  of  wages,  then  you  are  instructed  that  you  shall  not 
allow  plaintiff  damages  for  loss  of  wages  during  the  period  from 
October,  19 — ,  to  September,  19 — ,  if  you  find  that  during  that 
time  the  plaintiff  could  have  secured  work  as  a  painter  through 
the  union's  dispatch  offices,  but  that  the  plaintiff  had  neverthe- 
less neglected  to  seek  such  work,  to  the  extent  that  the  plaintiff 
could  have  earned  additional  wages  through  the  union's  dis- 
patch office.75 

§  1376.    Mitigation  of  damages — Aggravation  of  prior  condition. 
Colorado. 

The  court  instructs  the  jury  that  you  should  take  into 
consideration  both  in  the  determination  of  your  verdict  and 
in  estimating  the  amount  of  the  plaintiff's  damages  any  pre- 
disposition to  disease  aggravated  by  the  injury  if  such  appears 
to  be  the  fact.76 

Indiana. 

The  specific  publication  objected  to  by  plaintiff  in  this  case 
is  that  the  plaintiff  had  been  an  operator  of  houses  of  ill 
fame  in  M —  for  a  number  of  years.  Evidence  has  been  in- 
troduced upon  the  question  of  her  operation  of  a  house  of 
ill  fame,  and  other  actions  in  A — .  This  evidence,  I  instruct  you, 
may  only  £e  considered  by  you  in  mitigation  or  a  lessening  of 
the  damages,  in  the  event  you  find  for  the  plaintiff,  and  may 
not  be  considered  by  you  as  tending  to  prove  or  disprove  the 
fact  as  printed  in  defendant's  publication  and  complained  about 
by  plaintiff.77 

74Rowe  v.  Whatcom  County  R.  76 Denver  v.  Hyatt,  28  Colo  129. 

&  Light  Co.,  44  Wash  658,  87  P  921.  63  P  403. 

75  Ward  v.  Painters'  Local  Union  77  Smith  v.  Indianapolis  Times 

No.  300,  45  Wash2d  533,  276  P2d  Publishing  Co.,  Circuit  Court,  Mar- 

576.  ion  County,  Indiana,  No.  46870. 
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South  Dakota. 

The  jury  are  also  charged  that  while  angry  and  threatening 
words  and  abusive  language  are  no  justification  for  an  assault 
and  battery,  still  they  may  be  considered  by  the  jury  in  miti- 
gation of  damages,  if  it  appears  from  the  evidence  that  they 
were  used,  and  were  of  such  a  character  as  would  naturally 
tend  to  incite  the  angry  passions  of  man,  and  were  spoken 
so  immediately  before  the  assault  complained  of  as  that  the 
heat  of  passion  which  they  were  calculated  to  incite  had  not 
had  time  to  cool.78 

§  1377.    Prospective  damages. 
Alabama. 

The  court  instructs  the  jury  that  if  you  believe  from  the 
evidence  in  this  case  that  if  the  plaintiff  is  entitled  to  recover, 
in  estimating  the  amount  of  damages  he  is  entitled  to,  if  any, 
you  may  take  into  consideration  the  disabling  effect  of  the 
injury  or  injuries,  past  and  prospective,  loss  of  time,  loss  of 
profits,  doctors  and  medicine  bills  reasonably  incurred,  the 
incapacity  to  do  as  profitable  labor  as  before  the  injury,  and 
the  mental  and  physical  suffering  caused  by  such  injury.79 

Florida. 

The  court  instructs  the  jury  that  in  estimating  the  plaintiff's 
damages,  if  the  jury  find  for  the  plaintiff,  it  is  proper  for  the 
jury  to  estimate  the  effect  of  the  injury  in  the  future  upon 
plaintiff's  physical  condition,  if  any,  as  well  as  the  effect  it 
has  had  upon  him  already,  and  the  bodily  pain  and  suffering 
and  the  mental  suffering,  past,  present,  and  future,  endured  by 
him  as  the  result  of  the  injuries  received  by  him,  and  all  neces- 
sary expenses  and  damages,  present  and  future,  which  can  be 
treated  as  a  necessary  result  of  the  injuries,  if  any,  inflicted  upon 
plaintiff  by  the  defendant.80 

Illinois. 

The  court  instructs  the  jury  that  if,  under  the  evidence 
and  instructions  of  the  court,  the  jury  find  the  defendant 
guilty,  as  charged  in  the  plaintiff's  declaration,  then,  in  estimat- 
ing the  plaintiff's  damages,  it  will  be  proper  for  the  jury  to 
consider  the  effect  of  the  injury  in  future  upon  the  plaintiff,  the 
use  of  his  leg  and  his  ability  to  attend  to  his  affairs  generally 

78  Bogue  v.  Gunderson,  30  SD  1,          80  Louisville  &  N.  R.  Co.  v.  Crox- 
137  NW  595,  AnnCas  1915B,  126.  ton,  63  Fla  223,  58  S  369. 

79  Mobile    Light    &   R.    Co.    v. 
Thomas,  16  AlaApp  629,  80  S  693. 
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in  pursuing  any  ordinary  trade  or  calling,  if  the  evidence  shows 
that  these  will  be  affected  in  the  future,  and  also  the  bodily 
pain  and  suffering  he  sustained,  and  all  damages,  present  and 
future,  which  from  the  evidence  appear  to  be  the  necessary 
and  direct  result  of  the  injury  complained  of.81 

North  Carolina. 

The  court  instructs  the  jury  that  where  the  plaintiff  has 
been  injured  by  the  negligent  conduct  of  the  defendant  he  is 
entitled  to  recover  damages  for  past  and  prospective  loss 
resulting  from  defendant's  wrongful  and  negligent  acts,  and 
these  may  embrace  indemnity  for  actual  expenses  incurred 
in  nursing  and  medical  attention,  loss  of  time,  loss  from  inability 
to  perform  mental  or  physical  labor,  or  of  capacity  to  earn 
money,  and  for  actual  suffering  of  body  or  mind  which  are 
the  immediate  and  necessary  consequences  of  the  injuries,  but, 
in  this  case,  as  the  plaintiff  has  not  introduced  evidence  to 
show  what  he  paid  for  nursing  and  medical  attention  or  what 
his  services  for  loss  of  time  were  worth,  you  will  only  consider 
such  damages,  if  any,  as  he  is  entitled  to  recover  for  actual 
suffering  of  body  and  mind  which  are  the  immediate  and 
necessary  consequences  of  injuries  sustained  if  you  find  by 
the  greater  weight  of  the  evidence  he  was  injured  by  the 
negligent  conduct  of  the  defendant.82 

Pennsylvania. 

The  court  instructs  the  jury  that  if  you  find  that  she  is 
still  suffering  pain,  she  is  entitled  to  be  compensated  for  the 
pain  and  suffering  which  she  will  endure  in  the  future.  As  I 
have  told  you  in  other  cases,  and  I  call  your  attention  to  it  again, 
we  have  no  rule  by  which  you  may  calculate  that  amount.  I 
can  give  you  very  little  instruction  as  to  how  you  may  arrive 
at  that  amount.  The  law  leaves  it  to  your  sound  judgment 
as  to  what  she  ought  to  receive  in  money,  because  the  law  only 
knows  to  compensate  in  money.  What  ought  she  to  receive 
in  money  for  the  pain  and  suffering  which  she  has  endured,  or 
will  endure  in  the  future?83 

8  J  North  Chicago  City  Ry.  Co.  v.  struction  cannot  be  complained   of 

Gastka,  27  IllApp  518.   It  was  held  on  the  ground  that  it  leaves  the  jury 

that  the  instruction  was  correct  and  to  find   damages  for  the  probable 

that  the  absence  of  an  averment,  in  effect  of  the  injury  in  the  future, 

the  declaration,  of  permanent  injury  82  Ruffin  v.  Atlantic  &  N.  C.  R. 

was    immaterial.    It   was    sufficient  Co.,  142  NC  120,  55  SE  86. 

that  the  declaration  showed  the  in-  83  Samarra   v.   Allegheny   Valley 

jury  sustained,  without  describing  it  Street  R.   Co.,  238   Pa  469,  86   A 

in  all  seriousness.    Further,  the  in-  287. 
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Wisconsin. 

The  fourth  question  for  the  jury  is: 

What  sum  of  money  would  fairly  compensate  plaintiff 
for  his  pecuniary  loss  and  pain  and  suffering  produced 
by  his  said  injuries? 

The  jury  are  to  answer  this  question  no  matter  what  your 
finding's  may  be  in  answer  to  the  other  question.  You  are  to 
determine  what  amount  of  loss  and  injury  the  plaintiff  has 
sustained,  and  it  will  then  be  the  duty  of  the  court  to  determine 
upon  your  other  findings  and  the  undisputed  evidence  whether 
the  plaintiff  shall  recover  that  sum.  The  fact  that  you  fix 
the  amount  does  not  determine  whether  the  plaintiff  shall 
recover  from  the  defendant. 

In  arriving  at  your  answer  to  this  question  you  should 
take  into  consideration  the  following  elements  of  loss  and  injury 
so  far  as  they  are  shown  by  the  evidence  to  a  reasonable 
certainty  to  have  been  produced  to  the  plaintiff  by  the  personal 
injury  in  question:  First,  all  pain  and  suffering,  both  bodily 
and  mental  which  the  plaintiff  has  undergone;  second,  all 
reasonable  expenses  which  the  plaintiff  has  in  good  faith 
incurred  in  endeavoring  to  cure  or  relieve  himself  of  the  said 
personal  injury;  third,  all  earnings,  if  any,  which  the  plaintiff 
has  lost  by  reason  of  disability  resulting  from  said  injuries; 
and,  fourth,  in  case  the  jury  become  satisfied  by  the  evidence 
to  a  reasonable  certainty  that  the  plaintiff  will  in  the  future 
continue  to  suffer  further  similar  loss  or  losses  or  pain  as 
the  result  of  this  injury,  then  you  should  take  that  into  con- 
sideration and  make  a  just  provision  therefore.84 

§  1378.     Damages  accruing  after  suit  filed. 

Alabama. 

The  plaintiff  is  not  entitled  to  recover  in  this  case  for  any 
damage  which  occurred  since  the  filing  of  the  suit,  but  in 
arriving  at  what  the  damage  was  that  was  inflicted  within  the 
time  covered  by  the  suit,  if  any,  wide  latitude  is  allowed  the 
jury  in  separating  the  damages  which  may  have  occurred 
within  the  time  covered  by  the  suit  and  that  occurring  since 
the  filing  of  the  suit  in  arriving  at  the  amount  of  damages,  if 
any,  which  did  occur  during  the  period  covered  by  the  suit.85 

California. 

In  respect  of  the  amount  of  damages  to  be  awarded  to  the 
plaintiff,  in  case  you  find  a  verdict  in  her  favor,  I  instruct 

84  Rapaport   v.    Minneapolis,    St.         86  Morris  v.  Corona  Coal  Co.,  215 
P,  &  S.  St.  M.  R.  Co.,  Circuit  Court,      Ala  47,  109  S  278. 
Oneida  County,  Wisconsin. 
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you  that  in  cases  of  this  sort  compensation  is  the  measure 
of  damages,  and  may  be  awarded  for  detriment  resulting 
after  as  well  as  before  the  commencement  of  this  action,  or 
certain  to  result  in  the  future,  and  may  include  such  reasonable 
sum  as  you  may  award  her  for  the  pain  and  physical  and  mental 
suffering,  if  any,  resulting  from  her  said  injuries,  and  which 
you  may  find  and  believe  from  the  testimony  she  is  certain  to 
suffer  in  the  future. 

And  I  further  instruct  you  that  the  mental  worry  and  distress 
and  grief  and  mortification  and  humiliation,  if  any,  which  one 
suffers,  or  may  suffer,  by  reason  of  her  physical  injuries,  are 
in  contemplation  of  law  component  parts  of  her  mental  sufferings 
for  which  damages  may  be  awarded.86 

Georgia, 

The  court  instructs  the  jury  that  if  you  believe  there  has 
been  a  loss,  as  the  plaintiff  contends  for,  in  his  business,  on 
account  of  loss  of  customers,  on  account  of  his  having  to  come 
to  market,  and  the  amount  is  shown  you  with  sufficient  certainty, 
under  the  instructions  already  given,  you  may  consider  that 
from  the  date  of  the  alleged  wrong  up  to  this  date,  the  time 
of  this  trial.87 

§  1379.     Breach  of  contract.88 

§  1380.     Fire  insurance  on  buildings.89 

§  1381.     Hail  insurance.90 

§  1382.     Market  value  of  property. 

Alabama. 

(1)  The    court   instructs    the    jury    that    the    opinions    of 
witnesses  as  to  the  market  value  of  property  should  be  weighed 
by  the  jury  in  the  light  of  other  evidence,  and  the  opportunity 
of  the  witnesses  to  know  such  value,  and  the  reasonableness 
or  unreasonableness  of  their  estimate  of  such  value.   The  jury 
are  not  bound  to  take  any  man's  opinion  of  such  value,  but  may 
act  on  their  own  judgment  and  good  sense  in  arriving  at  a  just 
value,  in  the  light  of  the  whole  evidence.91 

(2)  If   plaintiff    was    entitled   to    recover   at    all,    he   was 
entitled  to  recover  "any  damages  which  proximately  resulted 

86  Steinberger  v.  California  Elec.         88  See  §  1248,  supra. 
Garage  Co.,  176  Cal  386,  168  P  570.          *9  See  §  1944,  infra. 

87  Southern  Bell  Tel.  &  T.  Co.  v.          90  See  §  1951,  infra. 

Earle,  118  Ga  506,  45  SE  319.   This          9I  Meighan  v.  Birmingham  Term- 
was  an  instruction  in  a  case  in  which      inal  Co.,  165  Ala  591,  51  S  775. 
the  defendant  defaulted. 
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from  the  collision.  That  would  mean  the  difference  in  the 
value  of  the  automobile  immediately  before  it  was  struck  and 
immediately  after  it  was  struck.  Now,  that  is  a  question  of 
fact  for  the  jury  to  decide.  There  is  testimony  in  here  of  the 
cost  of  that  machine  new,  some  14  or  15  or  12  months,  or 
whatever  time  Dr.  C.  bought  it  before  that  time,  and  also  what 
it  sold  for  some  4  or  5  or  6  months  after  that  time.  This 
is  just  like  all  the  evidence;  it  goes  before  you,  to  be  considered 
in  connection  with  all  the  other  evidence  as  to  the  difference 
in  the  value  of  the  machine  immediately  before.  You  take 
into  consideration  the  amount  of  use  it  had  gone  through, 
and  the  condition  just  after  that  time  under  the  evidence  in 
the  case.  The  sale  price  and  the  purchase-price  are  merely 
to  indicate  to  the  jury  some  method  by  which  they  can  arrive 
at  the  difference  in  value,  in  connection  with  all  the  other 
evidence.  Now,  there  is  some  testimony  here  as  to  the  cost 
of  repairs.  That  is  not  conclusive  by  any  means,  but  it  may 
be  considered  in  connection  with  the  other  evidence  as  to  the 
amount  Dr.  C.  claimed  to  have  expended  in  repairs  on  this 
machine,  representing  the  difference  in  the  value  of  the  machine 
before  and  after.  It  may  have  been  less,  or  it  may  have  been 
more;  that  is  a  matter  for  you  to  decide.  You  have  a  right 
to  consider  that  in  connection  with  all  the  other  testimony,  in- 
sofar as  it  might  throw  light  on  the  testimony  in  the  case. 
You  have  a  right  to  consider  the  condition  of  the  machine  after 
it  was  repaired,  as  to  whether  or  not  it  was  in  good  condition."92 

Georgia. 

The  measure  of  damages  for  injury  to  an  automobile  is  the 
difference  between  the  value  of  the  property  before  and  after 
the  injury.93 

Indiana. 

(1)  If  you  find  for  the  plaintiff  and  you  further  find  that 
plaintiff  has  sustained  damages  as  charged  in  his  complaint 
then  it  will  become  your  duty  to  fix  and  estimate  his  damages, 
if  any;  and  the  measure  of  plaintiff's  damages,  if  any,  is  the 
value  of  his  24  shares  of  stock  in  the  corporation  described  in 
the  complaint  at  the  time  of  the  commission  of  the  wrongful 
and  unlawful  acts,  if  any,  of  any  two  or  more  of  said  defendants, 
as  charged  in  the  complaint,  together  with  the  value  of  the 
notes  described  in  the  complaint  at  said  time.94 

»a  Hill  Groc.  Co.  v.  Caldwell,  211          °4  Hamilton  v.  Cooley,  99  IndApp 
Ala  34,  99  S  354.  1,  184  NE  568,  187  NE  762. 

»3  Mitchell  v.  Mullen,  45  GaApp 
282,  164  SE  276. 
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(2)  If  you  find  for  the  plaintiff  you  should  assess  his 
damages  in  such  sum  as  will  fully  compensate  him  for  the 
damages  sustained,  and  in  arriving  at  this  amount  the  jury 
should  take  into  consideration  the  evidence,  if  any,  showing 
the  value  of  plaintiff's  automobile  immediately  before  the  time 
of  the  injuries  complained  of,  and  the  value  of  the  automobile 
immediately  after  the  injury  thereto.  The  difference  between 
such  two  values,  if  any,  as  thus  determined  by  the  evidence, 
'is  the  measure  of  plaintiff's  damages  in  this  case.95 

North  Carolina. 

Yet  in  the  market  the  value  of  it  has  been  depreciated 
and  that  is  the  test,  not  what  it  is  worth  to  D.  L.,  not  how 
long  it  would  last,  not  how  much  strength  it  had,  but  what  that 
automobile  in  the  open  market  would  have  sold  for  immediately 
before  this  collision,  put  on  the  market  and  sold  by  a  person 
under  no  obligations  to  sell,  and  bought  by  a  person  under  no 
obligations  to  buy;  that  is  what  is  meant  by  its  market  value.96 

Texas. 

By  the  term  reasonable  market  value,  as  used  in  this  charge, 
is  meant,  that  sum  of  money  that  an  owner,  desirous  to  sell 
but  not  bound  to  do  so,  can  secure  in  cash  within  a  reasonable 
time  on  the  open  market  from  a  person  who  is  desirous  to  buy, 
but  not  bound  to  do  so.97 

Utah. 

The  court  instructs  the  jury  that  if  you  find  a  verdict 
for  plaintiff,  then  you  are  instructed  that  the  measure  of 
damages  would  be  the  market  value  at  the  time  and  place 
of  the  alleged  injury  to  the  lucerne  seed,  if  any,  which  you 
may  find,  by  a  preponderance  of  the  evidence,  was  eaten, 
injured,  or  destroyed  by  cattle  owned  by  or  in  possession  of 
said  defendants,  or  with  which  the  defendants  were  charged 
with  the  care  at  the  time  of  the  alleged  trespass.98 

Wisconsin. 

The  fifth  question  is  this: 

What  was  the  reasonable  value  of  the  horses  immediately 
before  they  were  struck  by  the  train? 

05  Koplovitz   v.   Jensen,   Superior  774,  affirming  judgment  for  plaintiff 

Court,    Lake    County,    Indiana,   No.  for  property  damage  on  account  of 

19928;  see  197  Ind  475,  151  NE  390.  '  .overflow  of  water  from  tank  or  lake 

96  DeLaney  v.  Render  son -Gilmer  constructed  by  defendant. 

Co.,  192  NC  647,  135  SE  791.  9S  Peterson  v.  Peterson,  42  Utah 

^Magnolia    Petroleum    Co.    v.  270,  130  P  241. 
Johnson    (TexCivApp),    176    SW2d 
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The  reasonable  value  of  these  horses  was  the  value  which 
they  would  ordinarily  bring  at  private  sale  assuming  that  the 
owner  was  ready  and  willing  to  sell  and  that  there  was  a 
purchaser  ready  and  able  to  buy.  The  price  that  would 
be  ordinarily  agreed  upon  under  such  circumstances  would  be 
the  reasonable  value  of  these  horses.  You  will  take  into  con- 
sideration all  the  evidence  that  was  received  here  on  that 
subject  and  in  answer  to  this  fifth  question  you  will  write  in  the 
amount  which  you  determine  to  be  the  reasonable  value  of 
these  horses." 

§  1383.     Damage  to  personal  property. 

Arkansas. 

You  are  instructed  that  if  you  find  that  the  plaintiff  is  en- 
titled to  recover  in  this  action,  then  in  considering  the  damages 
to  be  awarded  for  damages  to  plaintiff's  house-trailer,  if  any, 
the  measure  of  damages  would  be  the  difference  in  the  fair 
market  value  of  the  house-trailer  at  the  time  and  place  of  the 
collision,  immediately  before  and  immediately  after  the  accident 
complained  of.  Consider  all  the  evidence  held  admissible  in  the 
trial  of  the  case  and  if  you  find  that  the  plaintiff  is  entitled  to 
recover  herein,  then  award  him  such  a  sum,  under  the  instruc- 
tions of  the  court  as  will  fairly  compensate  him  therefor.  You 
may  consider  evidence  of  the  cost  of  repairs  to  the  house-trailer 
in  determining  the  extent  of  damages,  if  any. r 

Georgia. 

The  court  instructs  the  jury  that  the  measure  of  damages 
is  what  is  the  market  value  of  those  goods  at  the  time  they 
were  lost.  You  look  to  the  evidence  in  the  case.  The  court 
allowed  the  evidence  of  what  the  value  was  when  bought;  but 
that  is  not  the  measure  of  damages.  The  court  only  allowed 
that  so  as  to  enable  you  to  see,  if  that  would  enable  you,  or 
rather  assist  you,  in  determining  what  they  were  worth  when 
they  were  lost,  and  in  passing  upon  that  you  are  to  take  into 
consideration  how  long  they  were  in  the  possession  of  the 
plaintiff,  the  wear  and  tear  that  would  come  to  them,  and  all 
the  facts  and  circumstances  which  surround  it,  in  passing  upon 
the  value  of  those  articles.  And  then,  after  you  do  that,  try 
to  reach  an  honest,  fair  valuation  of  it  and  give  to  the  plaintiff 
such  damages,  such  valuation  to  those  goods,  as  you  think 
under  the  evidence  she  is  entitled  to  recover.2 

99  Murphy  v.  Chicago  &  N.  R.  Co.,          >  Nicholas  v.  Bingamon,  219  Ark 
Circuit  Court,  Lincoln  County,  Wis-      748,  244  SW2d  782. 
consin.  2  Atlanta  Baggage  &  Cab  Co.  v. 

Mizo,  4  GaApp  407,  61  SE  844. 
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Kentucky. 

The  measure  of  damages  for  the  injury  to  such  personal 
property  is  the  difference,  if  any,  between  the  reasonable  market 
value  thereof  immediately  before  and  immediately  after  its 
injury.3 

§  1384.    — Machinery  generally. 

The  court  instructs  the  jury  that  if  repairs  of  the  machine 
would  make  it  as  good  as  it  was  before,  then  the  cost  of  repairs 
would  be  a  matter  that  you  have  a  right  to  consider  in  deter- 
mining the  damages.  The  mere  fact  that  it  would  take  time 
to  repair  it  or  to  get  another  would  not  remove  the  expense 
of  repairs  from  being  a  factor  to  be  considered  by  you  in 
determining  what  the  damages  in  this  case  ought  to  be.4 

§  1385.    —Boiler. 

If  you  find  by  a  preponderance  of  the  evidence  that  said 
boiler  was  damaged  by  reason  of  the  negligence  of  defendant's 
agents  while  in  the  possession  of  defendant  and  also  find  by 
a  preponderance  of  the  evidence  that  said  boiler  was  injured 
beyond  repair,  that  is,  that  it  could  not  be  repaired  and  made 
as  good  as  it  was  before  it  was  injured  by  replacing  injured 
parts  thereof  with  new  parts  of  like  character,  then  you  will 
find  for  the  plaintiff  and  find  the  amount  of  his  damages  to  be 
such  sum  as  you  find  from  a  preponderance  of  the  evidence 
would  be  the  reasonable  cost  of  replacing  said  boiler  with  one 
of  like  kind  and  quality  in  such  building  to  take  the  place  of 
the  one  injured  by  such  negligence,5 

§  1386.    — Automobiles.6 

3Trevillian    v.    Boswell,    241    Ky  This  rule   is  subject  to  the  limita- 

237,  43  SW2d  715.  tion,  first,  that  the  cost  of  repairs 

4  Pettit   v.    Howard    &    Bullough  must  be   less   than  the   diminution 
American   Mach.    Co.    (RI),   107   A  in  market  value  due  to  the  injury, 
92;  see  also  41  El  380,  103  A  994.  and,  secondly,  that  the  repairs  must 

5  Koyen    v.    Citizens    Nat.    Bank,  never  exceed  the  value  of  the  auto- 
107  Neb  274,  185  NW  413.  mobile  itself  as  it  was  before  the 

6  The    damages    sustained   by   an  injury.     The    plaintiff    should    not 
automobile    in    a    collision    may   be  benefit    by    the    loss.     Where    the 
established  by  showing  the  reason-  automobile  is  totally  destroyed,  the 
able  cost  of  the  repairs  necessary  to  measure  of  damages  is  its  reason- 
restore  it  to   its  former  condition,  able  market  value  immediately  be- 
although  the  general  rule  is  that  the  fore  its  destruction.    There  can  be 
measure    of    damages    to    personal  no  recovery  beyond  such  value  for 
property  is   the  difference,  between  mere   repairs.     Gass   v.    Agate   Ice 
its  market  value  immediately  before  Cream   Co.,   264   NY   141,    190   NE 
and   immediately   after   the   injury.  323. 
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Indiana. 

(1)  If  you   find  for   either  party   upon   his   complaint   or 
counterclaim,   you  then  be  called  upon  to   assess   such   dam- 
ages to  which  such  party  from  all  the  evidence  is  entitled.  When 
an  automobile  has  been  damaged  by  the  negligence  of  another 
and  can  be  repaired  so  as  to  be  put  in  as  good  condition  as  it 
was  immediately  before  the  accident  in  question,  the  proper 
measure  of  damages  is  the  reasonable  value  of  the  repairs  and 
the  reasonable  value  of  the  loss  of  the  use  of  such  automobile 
while  necessarily  in  such  state  of  repair.    If  such  automobile 
is  repaired  but  cannot  be  repaired  so  as  to  be  put  in  as  good 
condition  as  it  was  immediately  before  the  accident  the  proper 
measure  of  damages  would  be  the  reasonable  value  of  the  repairs 
made  and  the  reasonable  value  of  the  loss  of  the  use  of  such 
automobile  while  necessarily  in  such  state  of  repair  to  which 
may  be  added  the  difference  if  any  shown,  between  its  fair 
value  immediately  before  the  accident  and  immediately  after 
the  repairs  have  been  made.7 

(2)  If  you  find  for  the  plaintiff  it  will  then  be  your  duty 
to  fix  the  damages  to  which,  under  the  evidence  and  the  instruc- 
tions of  the  court,  the  plaintiff  is  entitled.    The  measure  of 
such  damages  in  this  case  is  the  difference  in  value,  if  any, 
between  plaintiff's  car  immediately  preceding  the  accident  and 
immediately  after  the  accident  in  question.8 

Iowa. 

If  you  should  find  from  all  of  the  evidence  in  this  case  that 
plaintiff  is  entitled  to  recover,  you  will  then  proceed  to  determine 
the  amount  of  such  recovery  and  you  are  instructed  that  the 
amount  of  the  recovery,  if  the  plaintiff  is  entitled  to  recover 
would  be  the  fair  and  reasonable  amount  of  damages  sustained 
by  the  said  plaintiff  in  the  said  accident  as  shown  by  the  evidence 
in  this  case,  not  exceeding  the  amount  as  stated  in  these  in- 
structions. 

The  measure  of  damages  to  the  plaintiff's  automobile,  in 
case  you  should  find  for  the  plaintiff  and  that  his  car  has 
been  damaged,  would  be  the  actual  and  necessary  expense  in 
placing  said  car  in  substantially  the  same  condition  that  it  was 
immediately  prior  to  the  accident,  unless  you  find  that  the  cost 

Objections  to  an  instruction  in  an  7  Engle  v,  Birsfield,  Circuit  Court, 

accident  insurance  case  that  "actual  Marion  County,  Indiana,  No.  38020. 

cash  value"  means  the  intrinsic  or  8  Overman  v.  Beech  Grove  Trac. 

true  value  in  cash  of  the  car  in  ques-  Co.,   Circuit  Court,  Marion  County, 

tion,  were  held  to  be  without  merit.  Indiana,  No.  39709. 
Ohio   Casualty  Ins.  Co.  v.  Stewart 
(TexCivApp),  76  SW2d  873. 
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of  the  repairs  would  be  greater  than  the  fair  and  reasonable 
market  value  of  the  car  at  the  time  of  the  accident. 

You  are  instructed  that  it  appears  without  dispute  that  the 
value  of  the  car  before  the  accident  was  from  $125  to  $150, 
and  therefore  the  measure  of  recovery  for  damages  to  the  car 
will  be  limited  by  the  reasonable  market  value  of  the  car  just 
prior  to  the  accident,  and  in  no  event  exceeding  the  sum  of  $150. 

This  limitation  is  not  stated  as  an  indication  that  such  an 
amount,  or  any  amount,  is  proper  to  be  allowed  by  the  jury, 
but  as  being  the  amount  claimed  in  the  plaintiff's  petition  and 
as  limited  by  these  instructions,  and  which  therefore  limits 
the  amount  of  your  verdict,  if  you  find  that  the  plaintiff  is 
entitled  to  recover.9 

Missouri. 

The  court  further  instructs  the  jury  that  if  you  find  the 
issues  for  the  plaintiff,  then,  in  estimating  his  damages,  if  any, 
you  will  take  into  consideration  the  fair  and  reasonable  cost  of 
repairing  said  automobile,  if  you  find  it  needed  repairing  by 
reason  of  said  injury;  and  you  will  also  allow  him  compensation 
on  account  of  any  depreciation  in  said  car  by  reason  of  said 
injury,  and  in  assessing  compensation  by  reason  of  such  de- 
preciation, if  any,  you  will  find  the  actual  cash  value  of  said 
car,  if  any,  before  the  injury  and  the  actual  cash  value  of  said 
car,  if  any,  after  the  injury  and  after  said  car  was  repaired,  if 
you  find  it  was  repaired  after  the  injury,  and  your  verdict  for 
such  depreciation,  if  any,  will  be  the  difference  between  the 
value  of  said  car,  if  any,  before  the  injury,  and  its  value,  if  any, 
after  the  injury  and  after  said  repairs  were  made,  if  you  find 
said  repairs  were  made,  and  if  you  find  there  was  a  difference 
in  said  value,  the  total  damages,  however,  not  to  exceed  the 
sum  of  $542.45. 10 

Nebraska. 

[In  the  event  you  find  for  the  plaintiff,  you  will  then  con- 
sider the  amount  of  damages  to  which  he  is  entitled  to  recover.] 
The  measure  of  plaintiff's  recovery  under  the  issues  and  evi- 
dence in  this  case  is  the  fair  and  reasonable  market  value  of 
said  plaintiff's  truck  immediately  before  said  accident,  less  the 
reasonable  market  value  of  any  salvage  you  may  find  from  the 
evidence  plaintiff  recovered  from  the  truck  after  the  accident. ' l 

9  Laizure  v.  Des  Moines  R.  Co.,          ' '  Trask  v.  Klein,  150  Neb  316, 
214  la  918,  241  NW  480.  34  NW2d  396,   affirming  judgment 

10  Moss  v.  Bonne  Terre  Farming     on  verdict  for  plaintiff  for  damage 
&   Cattle  Co.,  222  MoApp   808,   10      to  truck. 

SW2d  388.  There  was  evidence  that  the  truck 

was  demolished. 
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Wisconsin. 

(1)  The  sixth  question  for  the  jury  is  this: 

What  amount  of  damages  did  the  plaintiff  sustain  by 
reason  of  this  collision? 

The  plaintiff's  automobile  was  totally  destroyed  in  the  col- 
lision. 

The  damage  sustained  by  the  plaintiff  consists  of  the  loss 
of  the  value  of  the  car.  You  will  consider  the  evidence  and 
answer  this  question  with  such  sum  as  represents  the  fair  and 
full  value  of  the  car  at  the  time  of  the  collision.  That  is  the 
amount  for  which  the  car  could  have  been  sold  at  private  sale 
by  an  owner  willing,  but  not  compelled,  to  sell  to  a  buyer  able 
and  willing  to  buy  at  a  fair  price. ' 2 

(2)  The  fifth  and  sixth  questions  relate  to  damages  and  are: 
What  amount  of  damages  did  the  plaintiff  suffer  by  reason 
of  the  collision? 

What  amount  of  damages  did  the  defendant  F.  V.  S.  suffer 
by  reason  of  the  collision  ? 

No  damage  is  claimed  by  either  one  of  these  parties  except 
for  injury  to  his  automobile.  Now  the  rule  for  getting  at  the 
damage  done  is  to  determine  first  what  the  value  of  the  car 
was  just  before  that  collision  occurred,  and  then  determine  its 
value  as  a  wreck  there  upon  the  highway,  where  it  lay  after 
the  collision  occurred,  and  the  difference  between  the  two  valua- 
tions will  be  the  amount  of  loss  or  damage. 

Evidence  has  been  received  here  as  to  the  price  paid  by  each 
for  his  car,  and  also  evidence  as  to  what  each  party  obtained 
for  the  wreck  after  the  collision  occurred.  Those  figures  are 
admitted  in  evidence  because  they  assist  you  somewhat  but 
they  are  not  the  governing  rule.  You  are  to  find  the  difference 
between  the  value  of  the  car  in  each  instance  just  before  the 
collision  and  its  value  right  where  it  lay  on  the  road  imme- 
diately after  the  collision,  and  the  difference  between  the  two 
will  be  the  loss  or  damage  to  the  owner  of  the  car.13 

§  1387.    — Horse  and  vehicle. 

Indiana. 

The  court  instructs  the  jury  that  if  you  should  find  for 
the  plaintiffs  you  may  consider  whether  the  plaintiffs  were  for 
any  period  of  time  deprived  of  the  use  of  said  horse  and  cab  by 
reason  of  any  injury  sustained  to  said  horse  and  cab  in  said 

1 2  Macauley  v.  Chicago  &  N.  W.  ' 3  Hansohn  v.  Van  Strydonck, 
R,  Co.,  Circuit  Court,  Marathon  Circuit  Court,  Lincoln  County,  Wis- 
County,  Wisconsin.  consin. 
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collision,  and  the  reasonable  value  for  the  use  of  said  cab  and 
horse  during  said  period  of  time,  all  as  shown  by  the  evidence 
in  the  cause.14 

Wisconsin. 

The  plaintiff's  loss  and  a  fair  compensation  for  his  injuries 
consist  of  the  following  elements:  First,  the  difference  between 
the  value  of  the  plaintiff's  horse,  buggy  and  harness,  and 
groceries  which  he  was  conveying  just  before  the  collision 
and  their  value  immediately  after  the  collision;  second,  a  fair 
compensation  for  all  pain  and  suffering,  both  bodily  and  mental, 
caused  to  the  plaintiff  by  his  injuries  produced  by  this  collision; 
third,  his  reasonable  medical  expenses  incurred  in  remedying 
his  injuries;  and  fourth,  a  reasonable  compensation  for  the  loss 
of  such  time  from  his  labor  and  of  the  loss  of  such  earning 
ability  as  was  produced  by  this  collision. 

And  in  case  the  jury  should  become  convinced  to  a  reason- 
able certainty  by  the  evidence  that  the  plaintiff  will  suffer  pain, 
or  have  lessened  ability  to  earn,  in  the  future,  you  may  include 
a  reasonable  compensation  for  such  pain  and  suffering  and  loss 
of  earnings  in  the  future  as  you  find  was  the  result  of  this 
collision. ' s 

§  1388.    —Animals  killed  or  injured.1 6 

Alabama. 

Now,  with  respect  to  the  measure  of  damages  in  a  case  of 
this  kind :  If  you  find  for  the  plaintiff,  the  measure  of  damages, 
as  to  these  hogs  which  were  killed,  would  be  the  difference 
between  the  value  of  each  hog  before  it  was  killed  and  the  value 
of  its  carcass  after  it  was  killed,  if  it  was  worth  anything  at 
all.  If  it  was  not  worth  anything  after  it  was  struck  by  the 
train  and  killed,  if  it  was  not  worth  anything  for  meat,  then 
it  would  be  the  market  value  of  the  hog  before  it  was  killed 
at  that  time  and  place.  And  if,  instead  of  being  killed,  the  hog 
was  injured  and  subsequently  recovered,  at  least  to  a  certain 
extent,  then  the  question  would  be  the  amount  of  depreciation 
in  value  to  that  hog  by  reason  of  the  injury  caused  by  the 
defendant  railroad  company,  and  that  would  be  the  measure  of 
damages  to  the  plaintiff  with  respect  to  the  hog  that  was  injured 
and  was  not  killed,  if  there  is  a  liability  with  respect  to  that 
hog.'7 

1 4  Horace  F.  Wood  Transfer  Co.       .   • 6  See  also  Animals,  ch.  22,  supra. 
v.  Shelton,  180  Ind  273,  101  NE  718.          ' 7  Miller-Brent  Lbr.  Co.  v.  Ross, 

1  *  Pagel  v.  Wausau  Paper  Mills      20  AlaApp  402, 102  S  792. 
Co.,  Circuit  Court,  Marathon  County, 
Wisconsin. 
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Wisconsin. 

If  the  death  of  the  animal  was  caused  by  the  injury,  then 
the  rule  of  damages  will  be  the  value  of  the  mare,  and  a  reason- 
able amount  for  taking  care  of  her  and  treating  her, 1 8 

§  1389.    — Loss  of  passenger's  baggage. 

In  arriving  at  the  amount  of  damages  suffered  by  plaintiff 
in  case  you  should  reach  that  question,  you  should  fix  it  at  the 
actual  worth  for  use  to  the  owner,  or  any  one  similarly  situated, 
of  the  suit  case  and  all  such  articles  within  it  as  fall  within 
the  definition  of  baggage.  The  duty  rests  upon  the  plaintiff  to 
satisfy  you  by  the  evidence  what  such  actual  worth  was. ' 9 

§  1390.    — Sentimental  value  of  article. 

The  court  instructs  the  jury  that  the  measure  of  plaintiff's 
damages  would  be  the  reasonable  market  value  of  the  ring  at 
the  time  it  was  lost,  with  —  per  cent  interest  thereon  up  until 
the  present  time.  The  market  value  of  the  ring  is  a  question 
of  fact  under  all  of  the  evidence  for  you  to  decide.  The  law 
in  this  state  is  that  the  plaintiff  could  not  recover  for  the  senti- 
mental value  of  the  ring;  she  could  only  recover  for  the  reason- 
able market  value  with  interest  for  the  time  indicated.20 

§  1391.    — Tax  valuation  put  on  damaged  property. 

A  certain  schedule  of  personal  property  disclosing  plaintiff's 
valuation  of  his  car  in  question  purporting  to  have  been  signed 
by  him  and  filed  for  tax  assessment  purposes  as  of  March  1, 
19 — ,  has  been  admitted  in  evidence.  This  I  instruct  you  is 
not  binding  or  conclusive  as  to  the  value  of  the  property  in 
question  but  may  be  considered  by  you  in  connection  and  to- 
gether with  all  the  other  evidence  in  the  case  bearing  upon  the 
subject  of  the  value  of  the  car  at  that  time.21 

§  1392.    Damage  to  real  property. 

Alabama. 

The  court  instructs  the  jury  that  plaintiff's  damage,  if  any,  is 
the  permanent  damage  done  to  his  lot  as  the  net  proximate 
result  of  the  defendant's  obstruction  complained  of,  viewed  in 

1 8  Page  v.  Sumpter,  53  Wis  652,          20  Bromberg  &  Co.  v.  Norton,  208 
11  NW  60.  Ala  117,  93  S  837. 

1 9  Dean  v.  Chicago,  M,  &  St.  P.          * l  Davis   v.   Borcherding,   Circuit 
R,    Co.,    Circuit    Court,    Marathon  Court,  Marion  County,  Indiana,  No. 
County,  Wisconsin.  40944. 
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connection  with  the  depot  improvements  of  defendant,  of  which 
that  structure  is  an  incident. 

*     #     * 

The  court  instructs  the  jury  that  if  you  believe  from  the 
evidence  that  the  plaintiff's  property  has  been  improved  more 
than  it  has  been  damaged  by  the  defendant's  work  complained 
of,  when  considered  in  connection  with  the  whole  improvement, 
you  should  find  for  the  defendant,22 

Arizona. 

The  court  instructs  the  jury  that  if  you  believe  from  the 
evidence  that  the  horses  and  cattle  under  control  of  the  plaintiff , 
and  being  pastured  upon  his  premises,  went  upon  the  defend- 
ant's ditch  and  tramped  down  the  borders  and  caused  the  break, 
whereby  plaintiff's  premises  were  flooded  and  damaged,  or  if 
you  believe  from  the  evidence  that  the  break  was  caused  by 
the  direct  agency  of  the  plaintiff  in  any  way,  whereby  his  prem- 
ises were  flooded  and  damaged,  he  cannot  recover  in  this  case 
and  you  should  find  for  the  defendant.23 

Indiana. 

(1)  The  court  instructs  the  jury  that  the  rule  for  the 
measure  of  damages,  if  there  is  a  right  of  recovery,  is  the 
difference,  if  any,  between  the  fair  market  value  of  the  land 
burned  over,  belonging  to  the  plaintiff,  immediately  before  the 
fire  and  its  fair  market  value  immediately  afterward.24 

(2)  If  under  the  evidence  and  the  instructions  of  the  court 
you  find  for  the  plaintiff,  the  measure  of  her  damages  as  to 
the  land  itself  would  be  the  difference  in  value  between  said 
land  before  and  after  the  commission  of  such  acts,  if  any,  as 
you  find  from  the  evidence  was  done  by  defendant  or  its  agents 
and  constituted  the  damage,  if  any,  not  included  in  or  con- 
templated by  the  appraisers'  award  of  $1,500,  if  you  find  there 
was  such  an  award  and  as  provided  for  in  the  plans  and  speci- 
fications. The  measure  of  plaintiff's  damages,  if  any,  as  to  loss 
of  crops  or  trees,  would  be  the  fair  value  of  such  crops  or 
trees  not  included  in  the  appraisers'  award  of  $1,500  and  not 

22  Meighan  v.  Birmingham  Term-  cause   for   depreciation   in  value, — 
inal  Co.,  165  Ala  591,  51  S  775.  and  when  the  defendant  contests  the 

23  Billups  v.  Utah  Canal  Enlarge-  extent  of  the  depreciation,  without 
ment  &  Extension  Co.,  7  Ariz  211,  suggesting  that  there  was  any  other 
63  P  713.  cause,  the  trial  court  should  not  be 

*4  Chicago,    I.    &    L.    R.    Co.    v.  criticised  for  treating  the  case  as 

Brown,    157    Ind    544,    60   NE   346.  the  parties  treated  it,  or  for  failing 

"When  a  plaintiff  proves  that  the  to  state  to  the  jury  the  legal  effect 

defendant   has    negligently    injured  of  circumstances  which  the  defend- 

his    property    by    fire, — a    sufficient  ant  does  not  claim  existed." 
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provided  for  in  the  plans  and  specifications  at  the  time  they 
were  destroyed,  removed,  or  lost  to  plaintiff,  if  you  find  they 
were  so  destroyed,  removed,  or  lost  by  defendants,  but  not  how- 
ever in  excess  of  the  amount  asked  in  the  complaint.25 

Iowa. 

(1)  The  court  instructs  the  jury  that  the  evidence  fails  to 
show  that  the  building  in  question  was  in  any  manner  damaged 
by  the  plaintiff  after  January  1,  19—,  the  date  at  which  defend- 
ant took  possession  of  the  same.    You  will  therefore  not  con- 
sider any  matter  in  relation  to  the  damage  to  the  floor  of  said 
building  or  the  ashes  and  trash  in  the  cellar  thereof.26 

(2)  The   only   element  of  damage   you   are   to  take   into 
account  and  consider  in  estimating  the  amount  of  his  recovery 
is  the  obstruction  and  interference  to  the  extent,  if  there  was 
such,  of  the  ingress  and  egress  and  the  inconvenience  in  getting 
to  and  from  plaintiff's  said  premises  as  a  result  of  the  con- 
struction of  defendant's  railroad  on  plaintiff's  said  land.   Upon 
the  amount  of  damages  so  found  you  will  allow  interest  from 
the  time  said  railroad  was  constructed  to  the  present  time  at 
the  rate  of  —  per  cent.27 

Minnesota. 

The  court  instructs  the  jury  that  the  difference  in  the  value 
of  the  premises  before  the  fire,  including  the  timber  thereon, 
and  its  value  after  the  fire  in  the  condition  that  it  then  was 
would  be  the  damages,  if  any,  sustained  by  the  plaintiff  in  this 
case.  In  other  words — and  I  want  to  be  sure  that  I  make  my- 
self plain  in  this  regard— in  determining  plaintiff's  damages, 
if  any,  you  will  compare  the  actual  value  of  plaintiff's  land  with 
the  trees  and  timber  thereon  just  before  the  fire  and  before 
the  trees  were  burned  with  the  actual  value  of  the  same  prem- 
ises after  the  fire  and  after  the  trees  were  burned.  The  differ- 
ence in  value  will  be  the  amount  that  plaintiff  is  entitled  to 
recover  in  this  action,  if  anything.  Considerable  evidence  has 
been  introduced  during  the  trial  of  this  case  with  reference 
to  the  condition  of  the  tracts  of  land  involved,  the  condition 
of  the  timber,  and  the  value  of  the  particular  kinds  of  timber 
on  these  tracts.  This  evidence  was  admitted  as  tending  to  aid 
you  in  reaching  a  conclusion  upon  the  question  as  I  have  stated 
it  to  you,  upon  the  question  of  the  condition  and  value  of  the 
tracts  before  the  fire  and  the  condition  and  value  of  the  tracts 

28  Bernhardt  v.   Sheehan  Constr.          26  Horn  v.  Stoner,  146  la  342,  125 
Co.,   Circuit  Court,  Marion  County,      NW  169. 

Indiana,  No.  37850.  27  Darst  v.  Ft.  Dodge,  D.  M.  & 

S.  R.  Co.,  194  la  1145,  191  NW  288. 
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after  the  fire,  and  you  will  take  into  consideration  all  of  the 
evidence  in  the  case  in  reaching  a  conclusion  in  this  regard.28 

Ohio. 

(1)  If  your  verdict  is  for  the  defendants,  you  will  not  be 
concerned  with  the  amount  of  your  verdict,  but  if  your  verdict  is 
for  the  plaintiffs,  you  will  then  consider  the  evidence  to  deter- 
mine the  proper  amount  of  damages  to  award  to  the  plaintiffs. 
The  proper  measure  of  damages  for  wrongful  injury  to  real 
estate  which  is  of  a  permanent  and  irreparable  nature  is  the 
difference  in  the  market  value  of  the  property  as  a  whole  in- 
cluding improvements  thereon,  if  any,  immediately  before  and 
immediately  after  the  injury.  If  the  injury  done  is  of  a  tempo- 
rary nature  or  can  be  repaired,  the  measure  of  damages  is  the 
reasonable  cost  of  restoration  of  said  premises  plus  the  reason- 
able compensation  for  any  loss  of  the  use  of  the  property  for 
a  reasonable  time  within  which  to  make  restoration.29 

(2)  Now  the  claim  here  is  that  the  stream  was  polluted; 
that  the  stream  in  a  state  of  nature  was  uncontaminated,  but  by 
the  discharge  of  sulphur  water  from  this  particular  mine  of 
defendant  the  stream  was  contaminated,  and  as  it  passed  the 
place  where  it  passed  over  her  land  was  rendered  useless  for 
the  purpose  of  watering  the  herds  of  cattle  she  may  have  had, 
and  the  well  was  totally  destroyed  for  domestic  purposes. 

That  allegation  the  defendant  denies,  and  the  burden  of 
proof  is  then  on  the  plaintiff.  If  you  find  that  the  well  was 
polluted,  that  the  well  was  in  fact  destroyed,  and  if  you  go 
further  and  find  that  it  was  done  and  contributed  to  either  in 
whole  or  in  part  on  the  part  of  the  defendant,  you  will  go 
further  and  inquire  what,  if  any,  damage  has  been  sustained 
upon  the  part  of  the  plaintiff. 

Now,  the  plaintiff  can  only  recover,  if  she  recovers  at  all, 
her  actual  damages,  and  ske  can  only  recover  upon  the  claims 
specifically  set  forth  and  complained  of  in  this  petition.  Now, 
she  claims  that  the  rental  values  of  her  premises  were  diminished 
and  that  the  value  of  her  farm  for  rental  purposes  was  largely 
reduced.  You  have  the  evidence  upon  that  proposition.  This 
action  was  commenced  on  April  4,  19 — ,  and  she  sues  for  dimin- 
ished rental  value  for  the  three  years  before  the  commencement 

28  Reynolds  v.  Great  Northern  R.  29  Callicoat  v,  Belville,  Common 
Co.,  119  Minn  251,  138  NW  30,  52  Pleas  Court,  Lawrence  County,  Ohio, 
LRA(NS)  345.  "This  instruction  No.  31749;  affd.,  4th  District  Court 
states,  we  think,  the  true  measure  of  of  Appeals,  July  20,  1954.  Kindly 
damages  which  obtains  where  stand-  submitted  by  Judge  Warren  S.  Ear- 
ing forest  trees  are  destroyed  or  hart,  Common  Pleas  Court,  Law- 
injured  by  fire."  rence  County,  Ohio. 
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of  this  action.  In  addition  to  that,  gentlemen,  the  plaintiff  is 
entitled  to  recover  for  any  inconvenience  and  for  any  actual  and 
necessary  expenses  incurred  by  her  by  reason  of  the  pollution  of 
this  stream  and  the  pollution  of  this  well,  as  set  out  in  the  peti- 
tion, by  the  defendant,  if  you  in  fact  find  that  the  defendant  did 
so  pollute  the  well. 

Now,  when  I  say  to  you  she  is  entitled  to  actual  and  neces- 
sary expenses  incurred  by  reason  of  the  pollution  of  this  stream 
and  by  reason  of  the  well,  that  does  not  mean  that  she  could 
extend  beyond  what  was  necessary  to  install  water  on  the 
land,30 

Oklahoma. 

You  are  told  that  the  measure  of  damages,  if  any,  under  such 
circumstances,  would  be  the  difference  between  the  fair  cash 
value  of  the  building  just  before  the  damage  occurred,  and  the 
fair  cash  value  of  the  building  just  after  the  damage  occurred, 
but  not  more  than  the  amount  sued  for,  to  wit:  .  .  .3I 

South  Carolina. 

The  court  instructs  the  jury  that  if  you  find  the  defendant 
company  committed  a  wilful  and  wanton  act  on  the  land  of 
plaintiff,  and  thereby  damaged  it,  you  would  be  justified  in 
giving  damages  according  to  your  judgment  of  the  facts.  If 
you  find  actual  damages  also,  you  can  give  damages  for  that. 
If  you  find  otherwise,  if  you  find  that  the  defendant  did  not 
do  that,  it  would  not  be  responsible.32 

Texas. 

The  court  instructs  the  jury  that  if  you  find  for  the  plaintiff, 
the  measure  of  his  damages  will  be  as  follows:  As  to  the 
dwelling-house  in  which  plaintiff  was  residing  at  the  time  of 
the  fire,  the  measure  of  his  damages  will  be  the  reasonable 
cash  value  of  said  dwelling  at  the  time  of  its  destruction;  as  to 
the  other  property  contained  in  the  itemized  statement  attached 
to  the  petition,  the  measure  of  his  damages  will  be  the  reason- 
able value  of  said  goods  at  the  time  of  their  destruction,  if  they 
were  destroyed.33 

Virginia. 

The  court  instructs  the  jury  that  any  interference  with  the 
drainage  of  the  plaintiff's  lands,  or  the  flow  of  surface  water, 

30  Standard  Hocking  Coal  Co.  v.  32  Burnett  v.    Postal   Tel.    Cable 

Koontz,  6  OhApp  84.  Co.,  71  SC  146,  50  SE  780. 

3 '  A.  B.  C.  Constr.  Co.  of  Okla-  33  Missouri,   K.   &  T.  R.   Co.   v. 

homa  v.  Thomas  (OklSupCt),  347  Murray  (TexCivApp),  150  SW  217. 
P2d  649. 
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which  could  not  be  prevented  by  the  proper  and  skillful  construc- 
tion of  defendant  company's  road  with  proper  and  skillfully 
constructed  culverts,  was  proper  to  be  taken  into  consideration 
by  the  plaintiff,  when  the  defendant  company  purchased  its 
right  of  way  from  the  plaintiff;  and  if  the  jury  believe  from 
the  evidence  that  the  railroad  through  plaintiff's  land  was  prop- 
erly and  skillfully  constructed,  with  properly  and  skillfully  con- 
structed culverts,  in  proper  numbers,  and  that  the  same  have 
been  kept  in  proper  order,  then  they  cannot  assess  any  dam- 
ages against  the  said  defendant  company  on  account  of  ponds 
or  of  accumulations  of  water,  though  caused  by  the  building 
and  construction  of  said  road.34 

§  1393.    —  Collapse  of  building. 

Kentucky. 

The  court  instructs  the  jury  that  if  you  find  for  the  plaintiff 
damages  in  this  case,  the  measure  of  damages  would  be  the 
reasonable  cost  of  replacing  said  building  as  it  was  before  the 
same  fell  down.35 

Massachusetts. 

The  damages  in  the  case  of  M.  are  the  damages  that  you 
find  were  proximately  caused  by  any  failure  on  his  part  to 
perform  his  duty,  on  the  lines  I  have  already  instructed  you,  in 
regard  to  his  due  care  and  attention  and  caution  in  the  per- 
formance of  the  work.  I  mean  to  instruct  you  by  that,  if  his 
negligence  caused  the  wall  to  fall,  he  is  liable  for  the  costs  of 
restoring  that  wall.  If  his  negligence  was  the  proximate  cause 
of  the  toppling  over  of  the  superstructure  in  connection,  if  one 
was  the  cause  of  the  other,  a  causal  relation  between  them,  he  is 
liable  for  the  cost  of  the  restoration  of  the  superstructure.36 

§  1394.    — Building  damaged  by  automobile. 

The  second  question  for  the  jury  is  this: 

What  amount  of  damage  was  done  to  plaintiff  by  the 
backing  of  the  car  into  the  front  of  plaintiff's  building? 
The  damage  done  to  plaintiff  by  the  backing  of  the  car  into 
his  store  building  consists  of  two  elements:     First,  damage 
done  to  personal  property,  such  as  chairs,  tables,  and  other 
articles  inside  of  the  building;  and  second,  the  damage  done 
to  the  building.    The  damage  done  to  the  building  consisted 

34  Norfolk  &  W.  R.  Co.  v.  Carter,      son  Foundry  &  Mach.  Co.,  28  KyL 
91  Va  587,  22  SE  517.  383,  89  SW  265. 

38  Fraternal  Constr.  Co.  v.  Jack-          36Hebbard    v.    McDonough,    245 

Mass  204,  139  NE  512. 
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of  the  difference  between  the  value  of  the  property  just  before 
the  damage  was  done  and  its  value  immediately  after  the  damage 
was  done. 

In  getting  at  this  damage  you  may  consider  the  cost  of  re- 
pairing the  store  front  and  restoring  it  to  its  condition  before 
the  damage,  and  also  you  may  consider  the  value  of  the  use  of 
the  property  during  the  period  when  the  plaintiff  was  deprived 
of  its  use  by  the  smashing  in  of  the  store  front. 

The  replacing  of  the  broken  glass  and  the  setting  and  the 
replacing  of  the  doors  and  posts  and  other  parts  which  were 
damaged  might  cost  more  than  the  actual  damage  done  because 
it  might  or  might  not  put  the  building  in  a  more  valuable  con- 
dition than  it  was  before  the  accident. 

You  must  consider  this  cost  in  connection  with  the  condi- 
tion as  it  was  before  the  damage  and  allow  or  deduct  for  the 
age  and  depreciated  condition,  if  you  find  that  the  front  was 
old  and  depreciated. 

In  answering  this  second  question  you  are  to  include  all  the 
damage  done  by  the  backing  of  the  car  into  the  front  of  the 
store.37 

§  1395.    —Removal  of  fixtures. 

In  other  words,  as  I  have  explained  to  you  in  the  requests 
of  both  counsel  for  the  plaintiff  and  defendant,  the  thing  for 
you  to  determine  is  what,  if  any,  was  the  fair  cash  value  of 
those  signs  on  the  day  that  the  evidence  discloses  the  R.  T.  Co. 
refused  to  deliver  that  property  over  to  the  plaintiff  corpora- 
tion. That  value  is  not  to  be  determined  by  the  value  of  that 
property  as  it  is  now  annexed  to  the  building,  but  it  is  to  be 
determined  by  the  property  being  taken  from  the  building, 
what  its  value  would  be  after  it  was  separated  from  the  building 
now. 

It  is  the  claim  of  the  plaintiff  in  this  case  that  those  signs, 
when  separated  from  this  building,  have  a  substantial  value, 
that  they  could  be  sold  as  second-hand  signs  to  people  desiring: 
to  use  that  sort  of  article. 

On  the  other  hand,  the  defendant  claims  that  these  articles 
were  made  especially  for  that  building;  that  when  separated 
from  that  building,  they  had  no  cash  value  whatever,  no  resale 
value,  in  other  words  they  could  not  be  used  for  anything  except 
junk.  That  is  the  issue  for  you  members  of  the  jury  to  deter- 
mine from  all  the  evidence  in  this  case.38 

37  Schochow  v.  Hall  Garage  Co.,  38  Lu-Mi-Nus  Signs  Co.  v.  Regent 
Circuit  Court,  Marathon  County,  Theatre  Co.,  250  Mich  535,  231  NW 
Wisconsin.  128. 
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§  1396.     Personal  injury  and  property  damage  in  same  occur- 
rence. 

Indiana. 

If  you  find  from  the  evidence  and  under  the  foregoing  in- 
structions that  plaintiff  is  entitled  to  recover,  then  in  estimating 
his  damages,  you  should  take  into  consideration  the  nature  and 
extent  of  his  injuries  received  from  the  accident  in  controversy; 
whether  they  are  permanent  or  temporary  only;  his  loss  of 
time,  if  any  has  been  shown  by  the  evidence;  impairment  of 
his  ability  to  pursue  his  calling  or  business,  if  any  shown; 
any  mental  or  physical  pain  and  suffering  he  may  have  suffered ; 
also  any  expense  he  incurred  for  medical  and  surgical  services 
and  nursing,  if  any  has  been  shown,  and  give  him  such  amount 
in  damages  as  will,  under  all  the  evidence  in  the  cause,  compen- 
sate him  for  the  injuries  he  received,  not,  however,  exceeding 
the  amount  named  in  the  complaint.  The  measure  of  damages 
for  injuries  to  plaintiff's  car,  if  any,  is  the  difference  in  value, 
if  any,  between  plaintiff's  car  immediately  preceding  the  acci- 
dent in  question  and  immediately  after  such  accident.39 

Maryland. 

If  the  jury  find  for  the  plaintiff,  then  in  estimating  the  dam- 
ages it  is  to  consider  her  health  and  condition  before  the  injury 
complained  of,  as  compared  with  her  present  condition  in  conse- 
quence of  said  injury,  and  whether  the  same  is  in  its  nature 
permanent  and  how  far,  if  at  all,  it  is  calculated  to  disable  her 
from  engaging  in  the  work  for  which  in  the  absence  of  such 
injury,  she  would  have  been  qualified,  and  also  the  physical 
and  mental  suffering,  if  any,  she  was  subjected  by  reason  of 
said  injury,  the  cost  and  expense,  if  any,  she  has  incurred  in 
consequence  of  said  injury,  and  the  value  of  her  automobile 
at  the  time  of  the  collision,  if  the  jury  shall  find  it  was  thereby 
destroyed  and  to  allow  her  such  sum  of  money  as  will,  in  the 
opinion  of  the  jury,  be  a  fair  and  just  compensation  for  the 
injury  she  sustained,  the  expense  she  incurred  in  consequence 
thereof  and  the  value  of  her  automobile.40 

Washington. 

If  your  verdict  shall  be  for  the  plaintiffs,  you  will  find  what 
damages  they  have  shown  themselves  entitled  to  by  a  fair 
preponderance  of  evidence  as  the  proximate  result  of  defend- 
ants' negligence,  including  the  damage,  if  any,  to  their  auto- 
mobile, and  the  personal  injuries,  if  any,  to  both  Mr.  and  Mrs.  S., 
and  such  expense,  if  any,  as  was  necessarily  incurred  for  medical 

3S  Lando     v.      Griswold      Circuit          40Beall  v.  Ward,  158  Md  646,  149 
Court,  Marion  County,  Indiana,  No.      A  543. 
43905. 
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attendance,  and  allow  them  such  sum  as  will  fairly  compensate 
them  for  their  injury.4 1 

Wisconsin- 

The  sixth  question  is  this : 

What  amount  of  damages  did  the  plaintiff  suffer  from 
the  collision? 

That  the  plaintiff  suffered  damages  from  this  collision  is 
not  disputed.  His  automobile  was  damaged  and  his  left  arm 
was  broken,  and  he  was  thereby  put  to  medical  expense  and 
disabled  from  performing  his  ordinary  labor  on  the  farm  for 
a  considerable  time.  His  damages  consist  of  the  following 
elements:  First,  the  difference  between  the  value  of  his  auto- 
mobile just  before  the  collision  and  its  value  immediately  after 
the  collision ;  second,  all  his  pain  and  suffering,  both  bodily  and 
mental,  produced  by  the  collision  and  by  his  physical  injuries; 
third,  all  medical  and  surgical  expenses  reasonably  incurred  in 
curing  himself  of  his  said  injuries;  and  fourth,  the  value  of 
his  ability  to  labor  and  make  earnings  of  which  he  was  de- 
prived by  this  collision. 

It  is  undisputed  that  plaintiff's  medical  and  surgical  ex- 
penses incurred  were  in  all  $35.00  and  that  plaintiff's  automobile 
was  damaged  about  $50.00. 

It  appears  that  plaintiff  was  disabled  from  carrying  on  his 
usual  farm  work  for  a  number  of  weeks,  and  evidence  was 
received  of  his  expenditures  to  hire  other  men  to  do  his  farm 
work.  This  was  received  as  some  evidence  of  his  loss'  of  earn- 
ing ability,  but  not  as  a  complete  measure  thereof.  In  assessing 
damages  for  his  loss  of  earning  ability  you  should  take  into 
consideration  all  of  the  time  he  necessarily  lost  from  his  usual 
and  ordinary  occupation.42 

§  1397.     Personal  injuries  in  general. 

Alabama. 

In  the  event  you  should  find  for  the  plaintiff,  you  would 
give  her  just  such  an  amount,  not  to  exceed  the  amount  of 
$10,000  sued  for,  as  you  think  she  ought  to  recover  for  the 
injuries  sustained  by  her.43 

Arkansas. 

You  are  instructed  that  the  parties,  both  the  plaintiff  and  the 
defendant,  have  agreed  that  plaintiff  is  entitled  to  recover  actual 

4 '  Shelley  v.  Norman,  114  Wash          43  Martin   v.    Manning,    207   Ala 
381,  195  P  243.  360,  92  S  659. 

42Knippel     v.     Stenka,     Circuit 
Court,  Marathon  County,  Wisconsin. 
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damages  suffered  by  him  from  the  defendant.  You  will  find  for 
plaintiff  in  such  sum  as  you  find  from  a  preponderance  of  the 
evidence,  will  reasonably  compensate  him  for  the  injuries  he 
sustained,  if  any;  the  pain  and  suffering  he  has  suffered  to  date,- 
if  any,  the  pain  and  suffering  he  will  suffer  in  the  future,  if  any, 
the  medical  expenses  he  has  incurred  to  date,  if  any,  the  medical 
expenses  he  will  incur  in  the  future,  if  any;  permanent  partial 
disability  which  he  has  suffered,  if  any.  Upon  these  elements 
of  damages,  you  will  fix  such  sum  as  in  your  judgment  you  find 
from  a  preponderance  of  the  evidence  will  reasonably  compensate 
him  for  the  injuries  and  damages  he  sustained,  if  any.44 

Florida. 

I  charge  you  that,  with  respect  to  the  alleged  discomforts 
or  injuries  claimed  for  the  plaintiff  in  this  case,  the  burden  of 
proof  is  upon  the  plaintiff,  as  it  is  with  respect  to  the  question 
of  liability,  to  show  by  a  fair  preponderance  of  the  evidence, 
not  only  that  such  discomfort  and  injuries  were  the  result  of 
the  occurrence  in  question,  and  the  burden  is  not  upon  the  de- 
fendants to  show  that  such  discomforts  or  injuries  do  proceed  or 
arise  from  any  other  cause.  You  are  further  instructed  that  you 
have  no  right  to  guess  or  conjecture  that  any  discomforts  or 
injuries  which  plaintiff  might  have  had  resulted  from  the  occur- 
rence in  question.45 

Georgia. 

(1)  I  charge  you,  gentlemen,  that  whether  a  person  was 
injured,  the  extent  of  his  injury  and  consequent  suffering  is 
entirely  a  question  for  the  jury;  and  where  he  testifies  that  he 
was  injured  and  suffered,  the  jury  can  accept  and  credit  his 
testimony  based  on  his  knowledge  in  preference  to  the  evidence 
of  a  whole  college  of  physicians  that  he  was  not  injured.  Take 
that,  gentlemen,  in  connection  with  the  general  charge  that  you 
are  the  judges  of  the  evidence  where  the  preponderance  of  the 
evidence  lies.46 

(2)  The  court  instructs  the  jury  that  the  first  thing  you  are 
to  determine  is  whether  the  plaintiff  is  entitled  to  recover  under 
the  evidence  and  the  law  as  given  you  in  charge.  If  you  find 
he  is  entitled  to  recover,  then  go  further  and  see  how  much 
he  is  entitled  to  recover.  If  you  find  that  he  is  not  entitled  to 
recover,  of  course  you  will  not  investigate  the  question  of 
amount,  but  stop  there  and  find  for  the  defendant.  But,  if 

44  Vogler  v.  O'Neal,  226  Ark  1007,         4e  Lanier  v.   O'Bear,  101   GaApp 
295  SW2d  629.  667, 115  SE2d  110. 

45  Smith  v.  Tantlinger  (FlaApp), 
102  S2d  840. 
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he  is  entitled  to  recover,  the  plaintiff  would  be  entitled  to 
recover  for  his  loss  of  time  at  work,  whatever  that  might  have 
been,  and  his  doctor  bill  and  his  expenses  during-  his  sickness, 
whatever  you  may  find  from  the  evidence  that  may  be;  and, 
in  addition  to  that,  if  you  find  that  he  suffered  physical  and 
mental  pain  and  suffering  on  account  of  the  injuries,  he  would 
be  entitled  to  recover  for  that.  Now  of  course  the  loss  of  time, 
and  the  expenses  of  sickness,  including  doctor  bill,  is  a  matter 
of  direct  proof  upon  the  part  of  the  plaintiff  in  the  case,  and 
that  is  established  by  evidence,  and  you  must  find  according 
to  the  evidence  on  that;  but,  as  to  mental  and  physical  pain 
and  suffering,  the  only  rule  of  law  to  govern  you  there  is  simply 
your  enlightened  conscience  as  impartial  jurors.  In  other 
words,  if  you  find  the  defendant  liable,  you  would  give  for  this 
pain  and  suffering  just  such  sum  as  your  consciences  dictate, 
as  would  be  a  just  compensation  for  the  pain  and  suffering 
he  underwent.47 

Illinois. 

The  burden  is  upon  the  plaintiff,  as  to  each  and  every  one  of 
the  claimed  injuries  or  disabilities,  to  prove  by  a  preponderance 
or  greater  weight  of  the  evidence  in  this  case,  not  only  that  such 
alleged  injuries  or  disabilities  really  exist  or  have  existed,  but 
that  such  alleged  injuries  or  disabilities  are  the  result  of  the 
accident  in  question;  and  unless  plaintiff  has  proved  by  a  pre- 
ponderance or  greater  weight  of  the  evidence  in  this  case  as 
to  each  one  of  such  claimed  injuries  or  disabilities  he  cannot 
recover  for  such  alleged  injury  or  disability. 

*     *     * 

To  determine  the  amount  of  damages  the  plaintiff  is  entitled 
to  recover  in  this  case,  if  any,  the  jury  has  the  right  to  and  it 
should  take  into  consideration  all  the  facts  and  circumstances 
touching  the  plaintiff's  physical  injuries,  if  any,  proximately 
resulting  from  the  accident,  so  far  as  such  injuries  are  proven 
by  [the  preponderance  of]  the  evidence.48 

Indiana. 

If  you  find  for  the  plaintiff,  and  you  further  find  from  a 
preponderance  of  the  evidence  that  the  plaintiff  has  sustained 

47Hines  v.  Hendricks,  25  GaApp  charge,  but  that  portion  of  the  in- 

682,  104  SE  520.  structions  given  here  was  approved. 

48  Grimm  v.  Chicago  &  N.  W.  K.  The  words  within  the  brackets  have 

Co.,  331  IllApp  601,  73  NE2d  920.  been  supplied,  in  view  of  defendant's 

The  case  cited  was  an  action  under  objection  to  their  omission,  which, 

the  Federal  Employers'  Liability  however,  was  held  not  to  be  error 

Act.  Judgment  on  verdict  for  plain-  in  view  of  the  first  part  of  the  in- 

tiff  was  reversed  for  error  in  the  structions. 
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injuries  as  alleged  in  her  complaint,  then  it  will  be  your  duty 
to  assess  the  damages,  if  any,  that  she  has  thereby  sustained; 
and  in  estimating  such  damages,  if  any,  you  may  take  into  con- 
sideration every  phase  of  the  injury  as  alleged  in  the  complaint, 
which  you  find  from  a  preponderance  of  the  evidence  the 
plaintiff  has  sustained  as  a  direct  and  proximate  result  of  the 
defendant's  negligence,  as  charged  in  the  complaint;  and  in 
making  such  estimate,  you  may  take  into  consideration  the 
character  of  the  plaintiff's  injuries,  if  any,  whether  temporary 
or  permanent;  her  physical  and  mental  pain  and  suffering 
caused  by  and  arising  out  of  her  said  injuries,  if  any ;  you  may 
also  consider  any  loss  she  has  already  sustained  in  the  way 
of  earning,  if  any,  by  reason  of  her  inability  to  pursue  her 
usual  pursuits;  and  if  you  find  from  the  evidence  bearing 
thereon  that  she  is  not  yet  cured,  you  may  consider  any  future 
pain  and  suffering  she  may  endure,  and  any  loss  she  may  sustain 
in  the  future  as  is  reasonably  certain  to  result  from  her  injuries, 
and  her  inability  to  work  and  earn  money,  by  reason  of  her 
said  injured  condition;  also  any  reasonable  expense  incurred, 
necessarily,  in  her  treatment  of  her  injuries,  if  any,  including 
the  reasonable  charges  of  physician,  hospital  bills,  nursing  care, 
and  attention;  all  as  shown  by  the  evidence,  and  not  otherwise.49 

Kentucky. 

If  you  find  for  the  plaintiff,  you  should  find  for  her  such 
a  sum  in  damages  as  will  reasonably  compensate  her  for  her  pain 
and  suffering,  if  any  she  endured  by  reason  of  the  injuries 
received  at  the  time  complained  of,  and  in  addition  you  will 
find  for  her  a  reasonable  doctor's  bill  incurred,  not  to  exceed 
$24.00,  your  whole  finding  not  to  exceed  $524.50 

Maryland. 

The  jury  are  instructed  that  in  estimating  the  damages 
they  are  to  consider  the  health  and  condition  of  the  plaintiff 
before  the  injuries  complained  of  as  compared  with  her  present 
condition,  in  consequence  of  said  injuries,  and  also  the  physical 
and  mental  suffering  to  which  she  may  have  been  subjected 
by  reason  of  said  injuries,  together  with  the  expenses,  if  any, 
to  which  she  may  have  been  subjected,  as  the  result  of  such 
injuries,  should  they  find  the  same,  and  the  jury  are  to  allow 
such  damages  as  in  their  opinion  will  be  a  fair  and  just  com- 
pensation for  the  injuries  and  losses  sustained.51 

40  Kenwood  Tire  Co.  v.  Speckman,  80  Deshazer  v.  Cheatham,  233  Ky 

92  JndApp  419,  176  NE  29.  59,  24  SW2d  936. 

See  also  Murray  v.  Cottrell,  80  Ind  5 «  Von  Schlegell,  Inc.  v.  Ford,  167 

App  521,  141  NE  524-  Md  584,  175  A  589. 
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Michigan. 

(1)  Now,  in  addition  to  the  damage  done  to  plaintiff's  car 
he  claims  he  was  personally  injured,  and  that  he  was  perma- 
nently injured;  and  that  he  consulted  medical  men  for  the  pur- 
pose of  bringing  about  a  cure.  The  testimony  is  that  he  consulted 
one  regular  doctor,  one  chiropractor,  and  one  osteopath.     He 
has  not  brought  any  of  those  men  here.   The  fact  that  he  has 
not  brought  them  here  may  be  taken  into  consideration  by  you, 
in  determining  whether  or  not  he  is  injured  and  the  extent  of  the 
injury.   He  has  testified  he  consulted  those  men  about  his  in- 
jury.  And  you  may  give  the  fact  that  he  has  failed  to  bring 
those  people  here  such  weight  as  you  believe,  under  the  cir- 
cumstances of  the  case,  it  is  entitled  to.  Now,  if  you  are  satisfied 
by  a  preponderance  of  the  evidence  in  this  case  that  he  was 
injured,  and  that  the  injury  was  the  result  of  this  accident, 
for  which  the  defendant  is  to  blame,  under  the  instructions 
that  I  have  given  you,  then  the  plaintiff  would  be  entitled  to 
recover  against  the  defendant.52 

(2)  If  you  find  for  the  plaintiff  she  should  be  awarded  com- 
pensation  for   all   injuries,   past   and   prospective.    These   are 
intended  to  embrace  and  include  all  the  effects  of  the  injury 
complained  of,  consisting  of  personal  inconvenience,  sickness, 
which  the  plaintiff  endured,  bodily  and  mental  suffering,  and 
the  disfigurement  or  permanent  annoyance  which  is  reasonably 
liable  to  be  caused  by  the  deformity  resulting  from  the  injury, 
if  any.53 

Mississippi. 

The  court  instructs  the  jury  for  the  plaintiff  that  if  you 
find  for  the  plaintiff  it  will  be  your  duty  to  return  your  verdict 
for  that  sum  which  will  be  fair  and  reasonable  compensation 
for  all  of  the  damages  sustained  by  the  plaintiff,  if  any,  as 
shown  by  the  preponderance  of  the  testimony,  as  a  direct  and 
proximate  result  of  the  negligence,  if  any,  of  the  defendant, 
in  the  injury  and  death  of  the  deceased  G.  C.54 

Missouri. 

(1)  The  court  instructs  the  jury  that,  if  you  find  in  favor  of 
the  plaintiff  under  the  evidence  and  the  instructions  of  the  court, 
then  you  will  award  him  such  sum  as  you  find  and  believe  from 
the  evidence  will  fairly  and  reasonably  compensate  him  for  the 

82  Heck  v.  Henne,  238  Mich  198,          84  Avery  v.  Collins,  171  Miss  636, 
213  NW  112.  157  S  695,  158  S  552. 

«30tt  v.  Wilson,  216  Mich  499, 
185  NW  860. 
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injuries  *  *  *  and  damages  *  *  *  sustained  by  him  on  the  occasion 
in  question ;  and,  in  arriving  at  the  amount  *  *  *  of  your  verdict, 
you  may  take  into  consideration  and  account: 

1.  Such  pain  and  suffering  of  body  and  mind  *  *  *  as  you 
may  find  and  believe  from  the  evidence  plaintiff  has  suffered  by 
reason  and  on  account  of  his  injuries  *  *  *  sustained  by  him  on 
the  occasion  in  question. 

2.  Such  pain  and  suffering,  of  body  and  mind  *  *  *  as  you 
may  find  and  believe  from  the  evidence  plaintiff  is  reasonably 
certain  to  suffer  in  the  future  by  reason  and  on  account  of  the 
injuries  *  *  *. 

3.  Such  distinct  permanent  injuries  *  *  *  as  you  may  find 
and  believe  from  the  evidence  plaintiff  will  suffer  by  reason  and 
on  account  of  the  injuries  *  *  *. 

4.  Such  loss  of  earnings  *  *  *  as  you  may  find  and  believe 
from  the  evidence  plaintiff  has  suffered  by  reason  and  on  account 
of  the  injuries  *  *  *  sustained  by  him  on  the  occasion  in  question, 
and  for  such  future  loss  of  earnings  *  *  *  as  you  may  find  and 
believe  from  the  evidence  plaintiff  is  reasonably  certain  to  suffer 
in  the  future  by  reason  and  on  account  of  the  injuries  *  *  *.a5 

(2)  The  court  instructs  the  jury  that  if  under  the  evidence 
and  instructions  of  the  court  you  find  in  favor  of  plaintiff  you 
will,  in  assessing  her  damages,  award  her  such  sum  as  you  find 
from  the  evidence  in  this  case  will  fairly  and  reasonably  com- 
pensate her  for  any  damages  you  find  and  believe  from  the 
evidence  in  this  case  plaintiff  has  sustained  and  will  sustain  as 
a  direct  result  of  her  injuries,  if  any.56 

(3)  The  court  instructs  the  jury,  if  you  find  the  issues 
in  favor  of  plaintiff,  you  should  assess  his  damages  at  such  a 
sum  as  will  be  a  fair  and  reasonable  compensation  to  him  on 
account  of  any  and  all  injuries  received  by  him,  if  any,  and 
for  mental  anguish  and  pain  of  body,  if  any,  and  for  permanent 
injuries  to  the  nervous  system,  abdomen,  and  bowels,  if  any, 
and  for  strangulated  direct  inguinal  hernia  of  the  left  side,  if 
any,  if  you  find  that  the  plaintiff  did  sustain  a  strangulated 
direct  inguinal  hernia  as  a  direct  result  of  the  collision  men- 
tioned in  the  evidence,  and  expenses,  if  any,  incurred  by  him 
for  physicians'  and  medical  bills,  not  exceeding  $25.00  on  account 
of  injuries,  if  any,  received  on  or  about  September  7,  19 — ;  but 
in  no  event  should  your  verdict  exceed  the  total  sum  of  $25,000. 87 

55  Beard  v.  Railway  Exp,  Agency,          57  McKee  v.  United  R.  Co.   (Mo 
Inc.  (Mo),  323  SW2d  732.  App),  237  SW  865. 

«6Huxnpert    v.    Wells    (MoApp), 
253  SW  60. 
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Montana. 

(1)  You  are  instructed  that  in  assessing  damages  for  the 
plaintiff,  if  you  so  find,  you  should  assess  such  amount  as  will 
actually  compensate  the  plaintiff  for  the  following: 

1.  For  special  damages  for  reasonable  expenses  of  doctors, 
hospitals,  and  other  expenses  in  connection  therewith  to  this 
date  in  a  sum  not  exceeding  $ — . 

2.  For  general  damages  sustained  by  the  plaintiff  including 
pain,  suffering,  temporary  and  permanent  injuries  and  disability 

not  exceeding  the  sum  of  $ — . 

*     *     * 

You  are  instructed  that  every  person  who  suffers  detriment 
from  the  unlawful  act  or  omission  of  another  may  recover  from 
the  person  involved,  a  compensation  therefor  in  money,  which  is 
called  damages.  Detriment  is  a  loss  or  harm  suffered  in  person 
or  property.  For  the  breach  of  an  obligation  not  arising  from 
contract,  the  measure  of  damages  is  the  amount  which  will  com- 
pensate for  all  the  detriment  proximately  caused  thereby, 
whether  it  could  have  been  anticipated  or  not. 

You  are  instructed  that  if  you  find  for  the  plaintiff,  M.  D., 
Sr.,  then  in  determining  what  damages,  if  any,  you  are  to  give 
him  for  his  personal  injuries,  if  any,  he  received  as  set  out 
in  the  complaint,  you  must  take  into  consideration  that  these 
damages  are  in  their  nature  somewhat  uncertain  of  estimate,  but 
that  the  law  imposes  upon  the  jury  the  duty  of  endeavoring  to 
fairly  and  truly  determine  what  amount  of  money  will  compen- 
sate the  injured  person  and  it  is  not  necessary  that  any  witness 
shall  have  expressed  an  opinion  as  to  the  amount. 

In  assessing  the  damages,  if  any,  for  such  personal  injuries, 
if  any,  you  may  award  him  such  damages  in  such  sum  as  in 
your  judgment  will  fairly  and  reasonably  compensate  for  the 
injuries  he  has  received  and  in  determining  the  damages  you 
may  consider  the  extent  to  the  permanency  of  such  injuries,  if 
any ;  the  impairment  of  the  plaintiff's  physical  abilities,  if  any, 
and  the  pain  and  suffering  caused  by  such  injuries,  if  any. 

The  law  does  not  require  that  the  plaintiff  present  any  direct 
evidence  to  show  the  amount  of  money  which  would  reasonably 
compensate  for  the  personal  injuries  the  plaintiff  has  received. 
All  that  is  necessary  is  to  show  to  the  jury  the  extent  of  the 
injuries,  if  any,  and  that  they  were  proximately  caused  by  the 
negligence  of  the  defendant,  then  it  is  for  the  jury  to  determine 
the  amount  of  which  ought  to  be  awarded  to  the  plaintiff  there- 
for, not  exceeding  the  amount  prayed  for  in  that  behalf.58 

88  Dasinger  v.  Andersen   (Mont), 
347  P2d  747. 
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(2)  The  plaintiff  in  this  action  has  testified  that  she  is 
suffering  from  an  aggravated  and  enlarged  hernia,  and  that  she 
will  so  suffer  the  rest  of  her  life.  Medical  testimony  has  been 
submitted  to  the  effect  that  she  is  suffering  from  a  large  and 
aggravated  hernia;  that  by  reason  thereof  she  is  compelled  to 
take  medicine  at  least  twice  a  day  to  produce  bowel  movements, 
and  that  such  condition  will  become  progressively  worse,  and 
further  that  said  hernia  is  incurable.  Therefore  if  you  believe 
by  a  preponderance  of  the  evidence  that  the  plaintiff  is  so  suf- 
fering, and  that  such  suffering  is  the  result  of  the  injuries 
sustained  by  her,  if  any,  from  the  automobile  collision  alleged 
in  the  complaint,  you  may  take  this  injury,  together  with  the 
other  injuries  sustained  by  her,  if  any,  into  consideration  in 
awarding  to  the  plaintiff  such  damages  to  which  you  may  deem 
she  is  entitled,  if  any,  the  whole  thereof  not  exceeding  the 
amount  alleged  in  the  complaint.59 

Nebraska. 

You  should  consider,  in  arriving  at  the  amount  of  plaintiff's 
damages,  the  nature  and  extent  of  his  injuries  and  whether  the 
same  are  temporary  or  permanent,  his  pain  and  suffering  and  the 
disability  suffered  together  with  such  as  the  evidence  shows 
he  has  suffered  in  the  past  and  will  with  reasonable  certainty 
suffer  in  the  future,  if  any.  .  .  .eo 

North  Carolina. 

The  rule  of  law  *  *  *  with  respect  to  damages  is  as  follows : 
If  Mrs.  H.  is  entitled  to  recover  anything  at  all,  she  is  entitled 
to  recover  as  damages  one  compensation  in  a  lump  sum  for  all 
injuries  past  and  prospective  in  consequence  of  the  defendants' 
wrongful  or  negligent  acts.  These  are  understood  to  embrace 
indemnity  for  nursing  and  medical  expenses  and  loss  of  time, 
if  she  had  any  loss  of  time,  or  loss  from  inability  to  perform 
ordinary  labor  if  she  had  any  such  loss,  and  capacity  to  earn 
money.  *  *  *  She  is  to  have  a  reasonable  satisfaction,  if  she 
be  entitled  to  anything  at  all,  for  loss  of  both  bodily  and  mental 
powers,  or  for  actual  suffering  both  of  body  and  mind  which 
are  the  immediate  and  necessary  consequence  of  the  injury,  and 
it  is  for  the  jury  to  say  under  all  the  circumstances  what  is  a 
fair  and  reasonable  sum  which  the  defendants  should  pay  the 
plaintiff  by  way  of  compensation  for  the  injuries  she  has  sus- 
tained. The  age  and  occupation  of  the  injured  party  *  *  *  the 
nature  and  extent  of  her  business  *  *  *  the  value  of  her  serv- 
ices, the  amount  she  was  earning  *  *  *  or  whether  she  was 

89  Tanner  v.  Smith,  97  Mont  229,          6OEden   v.   Klaas,   166   Neb   354, 
33  P2d  547.  89  NW2d  74. 
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employed  or  unemployed,  are  all  matters  properly  to  be  con- 
sidered by  the  jury  in  arriving  at  the  amount  of  damages.  The 
sum  fixed  by  the  jury  should  be  such  as  fairly  compensates  her 
for  injuries  suffered  in  the  past  and  those  likely  to  occur  in  the 
future.  The  award  is  to  be  made  on  the  basis  of  a  cash  settle- 
ment of  the  plaintiff's  injuries,  past,  present  and  prospective.61 

Ohio. 

Now,  if  you  find  those  matters  by  the  greater  weight 
of  the  evidence  affirmatively  for  the  plaintiff,  you  will  proceed 
then  to  the  next  matter  that  you  have  to  find  by  the  greater 
weight  of  the  evidence  which  is  that  the  plaintiff  was  injured 
as  a  direct  result  of  failure  of  duty  on  the  part  of  either  or  both 
of  the  defendants,  and  the  nature  and  the  extent  and  effect  upon 
him  of  such  injuries.  You  will  understand  that  it  must  appear 
from  the  evidence  that  whatever  injuries  or  conditions  the  plain- 
tiff complains  of  were  the  direct  result  of  a  failure  of  duty  on 
the  part  of  the  defendants  or  defendant,  and  by  that  I  mean 
this:  That  for  everything  in  this  man's  condition  which  is 
directly  attributable  to  injuries  sustained  in  this  occurrence,  he 
is  entitled  to  full  and  whole  compensation,  but  for  any  condi- 
tion which  does  not  appear  by  the  greater  weight  of  the  evidence 
to  be  the  result  of  the  injuries  received  at  that  time  he  would 
not  be  entitled  to  compensation.  That  is  why  it  is  important  in 
this  case  particularly  to  stress  that  matter. 

If  he  is  entitled  to  compensation,  to  recover,  he  is  entitled 
as  a  matter  of  right  and  law  to  full  and  whole  compensation, 
but,  if  entitled  to  recover,  he  is  not  entitled  to  be  compensated 
for  anything  except  that  which  is  due  to  the  legal  fault  of  the 
defendants  or  defendant,  as  the  case  may  be.  So  if  you  come 
to  this  phase  of  the  case,  you  will  carefully  consider  what  the 
evidence  shows  by  its  greater  weight  have  been  the  injuries 
sustained  by  this  plaintiff  and  have  been  the  results  upon  him 
directly  following  from  these  injuries  and  you  will  award  him, 
as  I  said,  if  entitled  to  recover,  full  and  whole  compensation, 
that  is,  he  is  to  be  made  whole,  that  is  what  compensation  means, 
in  such  sum  of  money  as  you  say  represents  the  pain  and  suffer- 
ing that  the  evidence  shows  by  its  greater  weight  he  has 
endured  from  the  time  of  the  accident  to  the  present  time  as 
a  direct  result  of  injuries  then  sustained  and,  if  the  evidence 
shows  it  with  reasonable  certainty,  he  would  be  entitled  to  a 
further  sum  representing  the  pain  and  suffering  he  will  in  the 
future  endure  as  a  result  of  such  injuries.  You  will  consider  the 

6 1  Hunter  v.  Fisher,  257  NC  226, 
100  SE2d  321. 
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nature  and  extent  and  effect  of  the  injuries  as  shown,  his  con- 
ditions before  and  since  this  accident,  and  give  him  full  and 
whole  compensation  which,  in  that  event,  would  include  what  the 
evidence  shows  by  its  greater  weight  he  has  expended  for 
medical  and  hospital  attention  and  what,  with  reasonable  cer- 
tainty, will  be  the  amount  he  will  have  to  expend  in  the  future 
as  a  direct  result,  with  reasonable  certainty,  in  an  effort  to  cure 
or  ameliorate  his  condition;  and,  if  he  has  been  shown  by  the 
greater  weight  of  the  evidence  to  have  had  his  earning  capacity 
impaired,  he  is  entitled  to  a  further  sum  representing  that  im- 
pairment, and  if,  with  reasonable  certainty,  his  earning  power 
will  be  impaired  in  the  future  he  is  entitled  to  a  further  amount 
representing  that  future  impairment,  and  altogether,  if  he  is 
entitled  to  recover,  would  represent  compensation.62 

South  Dakota. 

If  you  find  for  the  plaintiff,  he  would  be  entitled  to  recover 
such  sum  as  would  reasonably  compensate  him  for  the  injury 
and  damage  he  has  sustained,  not  exceeding  $ —  as  claimed 
by  him.  And,  in  determining  this  amount,  you  may  take  into 
consideration  the  injury  sustained  by  him  and  the  pain  and 
suffering  endured,  if  any,  his  loss  of  earnings  [if  any],  and 
whether  or  not  the  injuries  are  permanent,  always  remember- 
ing that  the  damages  must  be  reasonable.63 

Tennessee. 

Now,  Lady  and  Gentlemen  of  the  Jury,  should  you  find  in 
favor  of  the  defendants,  you  will  not  be  concerned  with  the 
question  of  damages,  but  should  you  find  in  favor  of  the  plain- 
tiffs you  will  be  concerned  with  the  measure  of  damages.  Should 
you  find  in  favor  of  the  plaintiff  Mrs.  S.,  the  Court  instructs  you 
that  she  would  be  entitled  to  recover  an  amount  that  you  say 
would  fairly  compensate  her  for  the  injuries  that  you  find  were 
negligently  inflicted  upon  her,  taking  into  consideration  the 
nature  and  extent  of  her  injuries,  their  kind,  character  and 
duration,  the  amount  of  mental  and  physical  pain  that  she  has 
suffered,  or  will  continue  to  suffer,  due  to  her  injuries,  and  the 
extent  of  any  physical  disability  that  she  has  suffered,  if  any, 
due  to  her  personal  injuries.  In  the  case  of  Mr.  S.,  he  would  be 
entitled  to  recover  for  medical  expenses,  such  as  hospital  and 
doctor  bills,  and  other  medical  expenses,  rendered  necessary,  in 
order  to  relieve  his  wife  of  her  injuries  and  medical  expenses, 

62  Lengyel  v.  Brandmiller,  139  Oh         63  Peters    v.   Hoisington,    72    SD 
St  478,  22  00  521,  40  NE2d  909,      542,  37  NW2d  410. 
affirming     judgment     on     verdict 
against  both  defendants. 
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such  as  doctor  and  hospital  bills  he  will  be  put  to  in  the  future, 
in  order  to  restore  his  wife  to  her  normal  condition,  if  you  so 
find  from  the  proof  in  the  case  that  he  will  be  put  to  these 
expenses,  and  also  for  loss  of  his  wife's  services.  He  would  also 
be  entitled  to  recover  the  amount  of  money  that  he  has  paid  to 
have  his  car  repaired  as  a  result  of  the  damages  in  this  col- 
lision.64 

Texas. 

(1)  The  seventh  special  issue  is  this: 

What  amount,  if  any,  do  you  find,  from  a  preponder- 
ance of  the  evidence,  that  the  plaintiff,  P.  A.,  has  been 
damaged  as  the  result  of  the  accident? 

You  will  answer  by  stating  the  amount  which  you  find  and 
determine  from  the  evidence.  In  determining  the  amount  in 
your  verdict  for  damage,  if  you  allow  damage,  you  should  allow 
him  such  sum  as  you  believe  from  the  evidence,  which,  if  paid 
now,  will  compensate  him  for  the  injuries  sustained,  if  any; 
and  in  assessing  damages,  if  any,  you  must  take  into  considera- 
tion the  mental  and  physical  pain  and  suffering,  if  any,  caused 
by  his  injuries,  if  any,  and  if  you  believe  from  the  evidence  that 
his  injuries,  if  any,  are  permanent  and  will  diminish  his  capacity 
to  earn  money  in  the  future,  then  you  may  allow  him  such  sum 
as  you  believe,  from  the  evidence,  will  be  a  fair  compensation 
for  his  diminished  capacity,  if  any,  to  labor  and  earn  money  in 
the  future.65 

(2)  What  amount  of  money,  if  paid  now,  would  reasonably 
compensate  the  plaintiff  for  the  injury  done  to  his  person  in 
said  collision  ? 

In  answering  this  seventh  special  issue,  you  may  take  into 
consideration  such,  if  any,  of  the  following  items  as  have  been 
established,  if  they  have  been  established,  by  a  preponderance 
of  the  evidence,  and  none  other,  to  wit:  (a)  Physical  pain  that 
the  plaintiff  has  suffered  in  the  past,  if  such  pain  was  proxi- 
mately  caused  by  said  injury;  and,  (b)  mental  pain  that  the 
plaintiff  has  suffered  in  the  past,  if  such  pain  was  proximately 
caused  by  said  injury;  and,  (c)  diminished  ability  of  the  plain- 
tiff, if  his  ability  has  been  diminished,  to  earn  money,  if  such 
diminished  ability,  if  any,  was  proximately  caused  by  said 
injury.66 

64  Smith     v    Steele     (TennApp),          e6  Poster    v.    Beckman     (TexCiv 
313  SW2d  495.  App),  85  SW2d  789. 

65  J.  M.  Radford  Groc.  Co.  v.  An- 
drews (TexCivApp),  5  SW2d  1010. 
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Wisconsin. 

The  evidence  shows  that  his  leg  was  broken  a  second  time 
after  it  so  knit  together  that  the  man  went  around  on  crutches, 
and  was  at  Neillsville.  Now,  I  have  already  instructed  you 
that  he  is  entitled  to  recover  for  his  loss  or  damages  which 
were  occasioned  by  this  accident  upon  that  highway.  Now,  this 
accident  upon  the  highway  broke  his  leg.  The  leg  had  knit 
together,  but  was  not  entirely  well  at  the  time  of  the  second  acci- 
dent. Now,  the  law  does  not  require  that  a  man  who  has  received 
such  an  injury  shall  lie  upon  his  bed  until  his  injuries  are  per- 
fectly restored.  He  has  a  light  to  get  upon  his  crutches,  and 
to  be  out  doors,  and  to  ride  in  a  wagon,  as  soon  as  it  is  reason- 
ably safe  and  prudent  for  him  to  do  so;  and  if,  by  doing  so, 
another  accident  happens  to  him,  which  would  not  have  hap- 
pened except  for  the  first  accident,  the  first  accident  would  be 
the  cause  of  the  damage  which  he  receives.  Now,  applying  it 
to  this  case,  this  man  was  upon  crutches.  He  was  able  to  be 
about  the  street  some,  and  was  visiting  at  Neillsville  with  a 
friend  of  his,  and  in  riding  home  the  buggy  was  overturned  and 
his  limb  broken.  Now,  the  evidence,  as  it  stands  before  you, 
perhaps  does  not  show  very  clearly  whether  there  was  any  new 
cause  there  which  would  have  broken  a  sound  limb,  or  whether 
the  fact  that  it  was  broken  by  this  overturning  was  due  to  the 
fact  that  the  limb  was  weakened  and  impaired  by  the  previous 
accident.  So  I  think  that  if  it  should  be  true  that  his  being 
at  the  place  that  he  was  in  this  buggy  was  not  negligence,  if 
it  was  a  thing  he  might  do  with  reasonable  safety,  and  if  there 
was  no  negligence  on  his  part  or  the  part  of  the  driver  of  the 
team  with  whom  he  was  riding,  which  caused  the  oversetting 
of  the  wagon,  and  if  there  was  no  cause  at  the  time  of  the 
oversetting  which  would  have  broken  his  leg,  except  from  this 
weakened  and  impaired  condition  from  the  previous  accident, 
then  I  think  it  would  be,  in  contemplation  of  law,  one  of  the 
consequences  of  the  previous  accident  which  broke  it  the  second 
time;  but  this  would  not  be  true  at  all  if  it  was  negligence  for 
him  to  be  where  he  was  riding  in  his  wagon,  or  if  either  he  or 
the  man  who  drove  his  team  was  negligent,  and  their  negligence 
caused  this  oversetting  of  the  wagon  and  the  breaking  of  the 
leg,  under  circumstances  where  it  would  not  have  broken  but 
for  the  previous  injury.  So  you  will  say  what  you  think  the 
truth  is  in  regard  to  that.  If,  in  that  fair  sense  that  I  have  tried 
to  explain  to  you,  you  think  the  second  break  was  really  a  natural 
consequence  of  the  first  injury  in  the  impaired  condition  of 
the  leg,  and  without  negligence  on  the  part  of  the  plaintiff,  then 
he  would  be  entitled  to  recover  for  the  pain  and  suffering  it 
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caused  him,  and  for  the  expense  of  being  cured  and  nursing 
through  the  prolongation  of  his  injury.  That,  I  think,  is  what 
is  right,  and  what  is  the  law  with  reference  to  that  question.67 

§  1397A.    — Effect  of  depreciation  of  dollar. 

You  are  instructed  that  it  is  a  matter  of  common  knowledge 
and  of  which  you  may  take  notice,  that  the  purchasing  power  of 
the  dollar  had  materially  decreased,  and  that  this  factor  should 
be  taken  into  consideration  in  determining  the  amount  of  dam- 
ages, if  any,  necessary  to  compensate  plaintiff  for  the  loss,  if 
any,  which  he  sustained  as  a  result  of  the  injuries,  if  any,  which 
he  suffered  as  a  direct  and  proximate  result  of  the  defendants* 
negligence,  providing  that  you  find  the  defendants  were  negli- 
gent.68 

§  1398.    — Pain  and  suffering. 

Alabama. 

(1)  The  court  charges  the  jury  that  if  Mrs.  L.  is  entitled  to 
a  verdict  she  is  entitled  to  compensation  as  damages  for  her 
pain  and  suffering  and  disabilities,  if  any,  that  were  proxi- 
mately  caused  by  any  such  negligence  as  is  set  forth  in  her 
complaint,  if  such  negligence  there  was,  but  not  beyond  the 
amount  claimed  in  the  complaint.69 

(2)  If  you  find  for  the  plaintiff,  you  may  award  him  such 
sum  as  would  reasonably  compensate  him  for  any  mental  pain 
he  may  have  suffered  as  a  proximate  consequence  of  the  wrongs 
complained  of.  The  law  furnishes  no  way  by  which  to  measure 
what  is  reasonable  compensation  for  mental  pain,  and  injuries 
of  that  character,  but  it  is  left  to  the  sound  judgment  and 
discretion  of  the  jury  trying  the  case  to  determine  from  all  the 
evidence  what  is  reasonable  compensation  to  compensate  the 
plaintiff  for  any  physical  or  mental  pain  he  may  have  suffered.70 

Georgia. 

(1)  Now,  diminished  capacity  to  labor  and  work  is  an  ele- 
ment of  pain  and  suffering  and  is  a  legitimate  item  upon  which 
damages  may  be  recovered  in  consideration  of  pain  and  suffer- 
ing. You  are  authorized  to  consider  this  element,  if  it  exists, 
in  arriving  at  the  damages  to  be  awarded  for  pain  and  suffer- 
ing.7 ' 

67Wieting   v.    Millston,    77    Wis  7O  Hill  Groc.  Co.  v.  Carroll,  223 

523,  46  NW  879,  Ala  376,  136  S  789. 

68  Chadek  v.   Spira,  146  CalApp  7 '  Myers   v.   Pearce,   102   GaApp 
2d  360,  303  P2d  879.  235,  115  SE2d  842. 

69  Southern  R.  Co.  v.  Laxson,  22 
AlaApp  180,  114'  S  288. 
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(2)  I  charge  you,  on  the  matter  of  pain  and  suffering  you 
can  examine  the  pleadings  of  the  parties,  and  also  the  answers 
and  the  amended  answers  of  the  defendants,  and  see  to  what 
extent  the  plaintiffs  charge  they  were  injured.  They  say  they 
have  suffered  great  pain,  and  have  continued  to  suffer  until  this 
date,  and  that  they  will  continue  to  suffer  in  the  future,  due  to 
the  injuries  received  on  the  occasion  in  question.  And  if  you 
determine  that  the  plaintiffs  in  any  of  the  respective  cases  are 
entitled  to  recover  for  pain  and  suffering,  it  is  a  legitimate  item 
upon  which  damages  may  be  awarded.  You  will  determine  what 
sort  of  injuries  the  plaintiffs  received,  its  character  as  to  produc- 
ing or  not  producing  pain,  the  mildness  or  intensity  of  the  pain, 
its  probable  duration,  whether  it  has  ceased,  whether  it  has  con- 
tinued to  this  date,  and  whether  it  will  continue  in  the  future.72 

Illinois. 

(1)  The  court  instructs  the  jury  that  if  you  find  the  defend- 
ant guilty  the  plaintiff  will  be  entitled  to  recover  for  pain  and 
anguish,  if  any,  which  she  has  suffered  or  will  hereafter  suffer, 
so  far  as  the  same  are  shown  by  the  evidence  to  be  the  direct 
result  of  the  injury.73 

(2)  You  are  instructed  if,  under  the  evidence  and  instruc- 
tions, you  find  a  verdict  for  the  plaintiff,  you  shall  assess  her 
damages  in  such  sum  as  you  may  believe  will  compensate  plain- 
tiff, first,  for  her  physical  and  mental  suffering,  if  any,  directly 
caused  by  her  injuries,  provided  such  injuries  must  be  the 
direct  result  of  the  force  and  violence  of  the  attack  and  striking 
by  the  dog;  second,  if  injuries  were  caused  upon  plaintiff  which 
are  of  a  permanent  character,  then  you  may  award  her  damages 
such  as  will  reasonably  compensate  her  for  permanent  injuries.74 

Massachusetts. 

You  may  consider  the  injury,  if  any  has  been  shown,  to  the 
mental  feelings  of  the  plaintiff  which  was  the  natural  and 
necessary  result  of  the  discharge  from  the  employment,  if  in 
fact  there  was  mental  suffering.75 

Michigan. 

(1)  The  court  instructs  the  jury  that  the  plaintiff  is  also 
entitled  to  compensation  for  all  the  pain  and  suffering  which 
she  has  endured  since  the  time  of  the  accident,  and  that  she 
is  likely  to  endure  in  the  future.  In  considering  this  question, 
you  have  a  right  to  consider  her  age.  At  the  time  of  the  injury, 

72  Pittman    v.    West,    95    GaApp  74  Klatz  v.  Pfeffer,  333  111  90,  164 
149,  97  SE2d  387.  NE  224. 

73  Evanston  v.   Richards,  224  111  75  Gould  v.  Kramer,  253  Mass  433, 
444,  79  NE  673.  149  NE  142. 
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she  was  36  years  of  age,  and,  in  accordance  with  the  mortality 
tables  of  the  state  of  Michigan,  she  has  an  expectancy  of  life  of 
31  years  and  upward.  In  computing  the  amount  which  she 
would  earn  during  that  period,  it  is  your  duty  to  give  her  the 
present  worth  or  value  of  what  she  would  earn.  I  might  add 
that  in  computing  the  damages  that  a  person  is  entitled  to  for 
pain  and  suffering  the  law  has  no  standard  by  which  to  go.  It 
is  left  to  the  sound  judgment  and  discretion  of  the  jury.  It  is 
not  an  arbitrary  power  left  to  the  jury,  to  be  exercised  arbi- 
trarily. You  have  no  right  to  award  anything  in  the  nature  of 
punishment.  You  must  try  and  make  the  person  injured  through 
the  negligence  of  the  defendant  whole,  so  far  as  money  consid- 
eration can  do  so,  but  you  should  give  nothing  further  than 
compensation.76 

(2)  The  court  instructs  the  jury  that  the  plaintiff  is  also 
entitled  to  compensation  for  the  pain  she  may  suffer  from  an 
operation,  if  an  operation  is  deemed  necessary.77 

Mississippi. 

The  court  instructs  the  jury  for  the  plaintiff  that  if  you 
find  a  verdict  for  the  plaintiff  you  may  take  into  considera- 
tion in  estimating  her  damages  the  physical  and  mental  pain, 
if  any,  you  believe  from  the  evidence  she  has  suffered  as  a 
result  of  her  injuries,  .and  the  physical  and  mental  pain,  if  any, 
you  may  believe  from  the  evidence  she  will  endure  in  the  future 
as  a  proximate  result  of  her  injuries,  and  any  permanent  injury, 
if  any,  you  may  believe  from  the  evidence  she  has  suffered  as  a 
proximate  result  of  her  injuries,  and  award  her  such  damages 
as  you  believe  from  the  evidence  to  be  reasonable  and  fair  and 
just  to  compensate  her.78 

Missouri. 

(1)  In  determining  the  amount  of  such  damages  you  can 
take  into  consideration  such  physical  pain  and  mental  suffering  as 
you  find  from  the  evidence  he  has  endured  to  date  by  reason  of 
such  injuries  and  such  as  you  find  from  the  evidence  he  will  en- 
dure in  the  future,  if  any,  as  a  direct  result  of  such  injuries.79 

(2)  The  court  instructs  the  jury  that  if  you  find  for  the 
plaintiff,  in  estimating  his  damages  you  will  take  into  considera- 
tion the  physical  injuries,  if  any,  inflicted,  the  bodily  pain  and 
mental  anguish,  if  any,  endured,  and  his  inability,  if  any,  to 
perform  his  ordinary  avocations,  and  assess  his  damages  at 

76  Instruction  not  misleading,  see  78  Gulf  port   &   Mississippi   Coast 
Beattie  v.  Detroit,  137  Mich  319,  100  Trac.  Co.  v.  Raymond,  157  Miss  439, 
NW  574.  128  S  327. 

77  Beattie   v.    Detroit,    137    Mich  7g  Adams  v.  Atchison,  T.  &  S,  F. 
319,  100  NW  574.  R.  Co.  (Mo),  280  SW2d  84, 
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such  amount,  not  exceeding  $1,000,  as  in  the  opinion  of  the  jury 
will  fairly  compensate  plaintiff  for  his  injuries,  if  any,  sus- 
tained.1^ 

Pennsylvania. 

You  will  also  take  into  consideration  the  pain  and  suffering 
of  any  of  these  three  plaintiffs,  or  all  of  them,  endured  by  reason 
of  the  injuries,  if  there  were  any.  There  is  no  fixed  standard 
as  to  any  amount  to  allow  for  pain  and  suffering.  That  is  to  be 
guided  by  your  judgment.  As  I  said  before,  consider  the  testi- 
mony in  the  case  carefully  and  see  what  you  think  the  pain 
and  suffering  of  H.  and  his  wife,  and  the  little  boy  are  worth.81 

Wisconsin. 

Specifically  you  are  instructed  that  there  has  been  testimony 
relative  to  a  "stinging"  sensation  upon  the  right  side  of  B.  F.'s 
head.  Some  of  the  testimony  on  this  subject  consists  of  medical 
opinion  based  upon  statements  of  the  plaintiff.  You  should  con- 
sider this  opinion  evidence  with  caution  and  scrutiny.  You 
should  make  no  award  of  damages  based  upon  guess,  speculation 
or  conjecture.82 

§  1399.    — Agony  while  in  perU. 
Indiana. 

It  will  be  proper  for  you  to  consider  and  determine  what,  if 
anything,  he  ought  to  receive  for  his  agony  and  peril  in  the  con- 
dition which  the  evidence  disclosed  to  you  he  was  in  as  the 
result  of  said  collision.83 

Massachusetts. 

The  law  recognizes  as  a  legitimate  subject  of  recovery  the 
anguish  of  mind  that  a  man  may  go  through,  accompanying 
an  injury.84 

Ohio. 

The  plaintiff  has  no  right  whatever  to  recover  any  damages 
whatever  for  mental  anguish  or  any  kind  of  mental  suffering 
unless  he  first  proves,  by  a  preponderance  of  the  evidence  in 
his  favor,  that  he  swallowed  glass  in  food  sold  him  by  the 
defendant  in  one  of  its  restaurants  and  that  proximately  and 
directly  therefrom  he  suffered  actual  physical  injury;  that 
unless  the  plaintiff  does  prove  all  of  these  essential  elements 

80  Williams   v.    Hannibal,   94   Mo  83  Union  Trac.  Co.  of  Indiana  v, 
App  549,  68  SW  380.  Alstadt,  195  Ind  389,  143  NE  879. 

81  Herb  v.  Hallowell,  304  Pa  128,  84  Barney  v.  Magenis,  241  Mass 
154  A  582,  85  ALR  1004.  268,  135  NE  142. 

82  Field    v.   Vinograd,    10    Wis2d 
500,  103  NW2d  671. 
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herein  enumerated  by  a  preponderance  of  the  evidence,  then 
there  is  no  liability  on  the  part  of  the  defendant  whatsoever  and 
the  jury  must  bring  in  a  verdict  for  the  defendant.85 

§  1400.    —Fright. 

Before  the  plaintiffs  can  recover  in  this  action  they  must 
prove  by  a  fair  preponderance  of  the  evidence  that  the  plain- 
tiff's wife  saw  the  truck  in  question  as  it  came  down  the  hill, 
and  came  up  on  the  terrace  of  her  yard,  and  was  so  frightened 
thereby  that  actual  physical  injury  resulted  to  her  person  from 
the  shock.86 

§  1401.    — Medical  expenses. 

Alabama. 

The  court  charges  the  jury  that  if  you  find  from  the  evidence 
in  this  case  that  plaintiff's  alleged  injuries  were  treated  by 
Dr.  L.  and  Dr.  C.  at  the  instance  and  request  of  the  insurance 
company  or  its  agent  and  at  the  instance  or  request  of  said 
insurance  company  or  its  said  agent  the  bill  of  said  two  physi- 
cians for  such  services  was  charged  to  said  company  and  it  paid 
or  settled  said  bill  with  said  physicians,  then  plaintiff  cannot 
recover  for  such  doctors'  bills  in  this  action.87 

California. 

(1)  The  court  instructs  the  jury  that  if  you  find  from  the 
evidence  that  the  plaintiff  was  injured  through  the  negligence  of 
the  defendant,  that  she  used  ordinary  care  in  the  selection  of  a 
physician  and  surgeon  for  the  purpose  of  treating  her  said 
injuries,  it  will  be  no  defense  to  show  that  the  physician  or 
surgeon  thus  selected  by  her  was  unskilful  or  failed  to  give 
her  the  best  or  proper  treatment,  providing  she  complied  with 
the  directions  and  submitted  to  the  treatment  prescribed  by  such 
physician  and  surgeon.88 

(2)  If  you  believe  from  the  evidence  in  this  case  that  plain- 
tiff was  not  in  the  employ  of  defendant  and  that  defendant  was 
negligent  in  the  manner  complained  of  in  the  complaint,  and 
that  plaintiff  was  injured,  and  the  proximate  cause  of  such 
injury  was  the  negligence  of  the  defendant  specified  in  the  com- 
plaint, and  that  plaintiff  was  not  guilty  of  negligence  directly 
contributing  to  his  injuries  as  in  these  instructions  more  par- 
ticularly explained  to  you,  and  there  was  paid  in  his  behalf  for 
which  he  is  responsible  $56.85  hospital  charges,  and  he  is  in- 

85  Clark  Kestaurant  Co.  v.  Rau,  87  Jones  v.  Keith,  223  Ala  36,  134 

41  OhApp  23,  179  NE  196.  S  630. 

86Frazee  v.  Western  Dairy  Prod-  88  Boa  v.  San  Francisco-Oakland 

ucts,  182  Wash  578,  47  P2d  1037.  Terminal  Rys,,  182  Cal  93,  187  P  2. 
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debted  for  $50.00  for  medical  attention,  then  I  charge  you  that 
you  should  find  that  plaintiff  is  entitled  to  recover  from  defend- 
ant said  sums  in  addition  to  the  general  damages,  if  any,  you 
find  he  is  entitled  to  recover  from  defendant.89 

(3)  If  you  find  the  plaintiff  entitled  to  recover,  you  will  al- 
low her  the  reasonable  value,  not  exceeding  the  cost  to  said  plain- 
tiff, of  the  examinations,  attention  and  care  by  the  physicians  and 
surgeons,  reasonably  required  and  actually  given,  in  the  treat- 
ment of  said  plaintiff ;  and  reasonably  certain  to  be  required  and 
to  be  given,  in  her  future  treatment,  if  any.90 

Indiana. 

The  plaintiff  in  this  action  cannot  recover  for  doctor  or  hos- 
pital bills,  or  medical  expenses,  she  being  a  minor;  the  right  of 
action  for  such  damages  is  in  the  parent  or  legal  guardian.91 

North  Dakota. 

In  arriving  at  the  amount  of  such  damages  you  may  take 
into  consideration  the  reasonable  value  of  any  hospital  and 
doctor  expenses  reasonably  and  necessarily  incurred  and  paid, 
arising  out  of  and  resulting  from  his  said  injuries.92 

§  1402.     — Disfigurement. 
Arkansas. 

The  court  instructs  the  jury  that  if  you  find  for  the  plaintiff, 
you  will  find  in  such  sum  as  will  compensate  her  for  the  pain 
and  suffering  she  has  experienced,  if  any,  occasioned  by  said 
injury;  and,  if  you  find  from  the  evidence  that  plaintiff,  by 
reason  of  said  injury,  if  she  was  injured,  has  suffered  disfigurg- 
ment  of  her  person,  you  will  also  find  in  such  sum  as  you  believe 
under  the  evidence  will  compensate  her  therefor.93 

Georgia. 

As  a  part  of  mental  suffering  you  may  also  consider  deform- 
ity, as  the  plaintiff  would  be  entitled  to  recover  damages  for 
the  consciousness  which  he  will  carry  through  life  of  being  a 
deformed  person.94 

Indiana. 

The  court  instructs  the  jury  that  in  assessing  damages 
you  may  consider,  if  you  find  it  to  be  a  fact,  that  the  plaintiff 

*»  White  v.  Covell,  66  CalApp  732,  9*Dassinger  v.  Kuhn  (ND),  87 

227  P  196.  NW2d  720. 

*°  Mazzotta  v.  Los  Angeles  Ry.  93  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 

Corp.  (CalApp),  145  P2d  662.  Price,  83  Ark  437,  104  SW  157. 

9 1  Cortez  v.  Marland  Ref .  Co.,  *4  Social  Circle  Cotton  Mill  Co.  v. 

Superior  Court,  Lake  County,  Indi-  Ransom,  23  GaApp  605,  99  SE  238. 
ana,  No.  551. 
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will  be  deprived  of  the  pleasure  and  satisfaction  in  life  that 
those  only  can  enjoy  who  are  possessed  of  a  sound  body  and 
the  free  use  of  all  of  its  members.95 

Iowa. 

You  are  instructed  that  it  is  claimed  by  the  plaintiff  that 
the 'in  juries  of  which  he  complains  will  result  in  permanent 
pain  and  disability,  and  in  permanent  deformity  and  disfigure- 
ment of  his  right  leg.  As  to  this,  you  are  instructed  that  the 
burden  is  upon  the  plaintiff  to  show  the  character  and  extent 
of  the  injuries  received  by  the  plaintiff  by  reason  of  the  accident 
in  question,  and  unless  the  plaintiff  has  shown  by  a  prepon- 
derance of  the  evidence  that  the  injuries  of  which  he  complains 
are  permanent,  or  that  he  will  in  the  future  suffer  pain  there- 
from, or  that  he  will  suffer  permanent  disability  therefrom, 
or  that  he  will  be  permanently  deformed  or  disfigured  thereby, 
substantially  as  alleged  in  the  petition,  then  in  _such  event 
you  are  instructed  that  you  cannot  allow  the  plaintiff  anything 
for  and  on  account  of  said  claim.96 

Wisconsin. 

(1)  The  court  instructs  the  jury  that  you  will  assess  such 
sum  as  will  fairly  and  reasonably  compensate  the  plaintiff  for  the 
pain  and  suffering  the  injury  caused  him,  the  humiliation  or 
mental  suffering,  if  any,  the  deformity  has  caused  him^  and 
such,  if  any,  as  it  will  cause  him  in  the  future,  such  inconvenience 
it  has  caused,  and  such,  if  any,  as  it  will  cause  him  in  the  future ; 
the  extent,  if  any,  to  which   it   has  diminished  his   earning 
capacity,  and  the  extent,  if  any,  to  which  it  has  affected  his 
ability  to  play  the  piano  or  engage  in  other  pastimes.97 

(2)  The  amount  of  the  damages  which  you  will  assess  is  left 
to  your  judgment  and  discretion,  considering  the  proper  elements 
of  damages,  which  are  as  follows:    Adequate  compensation  for 
all  of  the  physical  and  mental  pain  and  suffering  which  the 
plaintiff  suffered  at  the  time  of  the  accident,  which  he  has  suf- 
fered since  that  time,  and  which  he  is  reasonably  certain  to  suffer 
in  the  future,  by  reason  of  his  injuries;  also  for  the  mortifica- 

98  Pittsburgh,  C.,  C.  &  St.  L.  R.  use   of  all  its   members;    also,   the 

Co.  v.  Cozatt,  39  IndApp  682,  79  NE  loss   of   time,   if  any,    the   plaintiff 

534.  has   been    or    may    be    disabled    in 

An  instruction  that  the  jury  earning  a  livelihood  or  support,  was 
should  take  into  consideration  the  not  objectionable.  American  Straw- 
extent  of  plaintiff's  injury,  his  board  Co.  v.  Poust,  12  IndApp  421, 
bodily  and  mental  suffering,  and  the  39  NE  891. 

fact    that    he    is    deprived    of    the  °6  Collinson  v.  Cutter,  186  la  276, 

pleasure  and  satisfaction  in  life  that  170  NW  420. 

only  those  can  enjoy  who  are  pos-  97  Sharon    v.    Winnebago    Furn. 

sessed  of  a  sound  body,  and  of  free  Mfg.  Co.,  141  Wis  185,  124  NW  299. 
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tion  and  anguish  of  mind  which  he  has  suffered,  and  will  in 
the  future  suffer,  by  reason  of  the  mutilation  of  his  body  and 
the  fact  that  he  may  become  an  object  of  curiosity  or  ridicule 
among  his  fellows.93 

§  1403.    — Humiliation. 
Arkansas. 

The  court  instructs  the  jury  that  if  you  find  for  the  plaintiff, 
that  it  will  be  your  duty  to  assess  his  damages,  and  that  in 
doing  so  you  may  take  into  consideration  any  injuries  inflicted 
upon  the  plaintiff,  the  pain  and  suffering  incident  thereto,  his 
humiliation  and  mortification,  and  assess  his  damages  at  such 
a  sum  as,  in  your  judgment,  you  may  find  from  the  testimony 
would  compensate  him  for  the  injuries  done,  pain,  suffering 
and  humiliation." 

Missouri. 

The  court  instructs  the  jury  that  if  you  find  in  favor  of  the 
plaintiff  you  will  assess  her  damages  at  such  sum  as  you  may 
believe  from  the  evidence  will  fairly  compensate  her  for  what- 
ever damages  she  sustained,  if  any,  and  for  the  humiliation,  em- 
barrassment, mortification  and  shame,  if  any,  which  plaintiff 
suffered  as  a  result  of  the  acts  and  conduct  of  defendant's  chauf- 
feur and  agent  as  defined  in  other  instructions  given  you,  and 
you  may  take  into  consideration  in  arriving  at  plaintiff's  dam- 
ages, if  any,  the  pain  of  mind  or  body,  if  any,  suffered  by  her  as 
a  result  of  the  incident  in  question;  and  you  are  further  in- 
structed that  if  you  believe  from  the  evidence  that  the  defend- 
ant's chauffeur  and  agent  did  in  the  presence  of  other  passengers 
on  said  bus  use  loud,  offensive,  and  insulting  language  toward 
plaintiff  at  the  time  he  refused  her  fare  and  ordered  her  from  the 
bus,  if  you  so  find,  and  that  his  language  and  manner  toward 
plaintiff  were  wanton  and  wilful  and  without  just  cause  or  provo- 
cation on  the  part  of  plaintiff,  if  you  so  find,  then  you  may  add 
such  amount  as  you  may  believe  the  circumstances  justify  in  the 
way  of  punitive  or  exemplary  damages,  provided  you  believe 
plaintiff  was  wilfully  and  wantonly  humiliated,  embarrassed, 
mortified  and  insulted  and  wilfully  and  wantonly  ordered  from, 
said  bus.  "Wilfully"  as  used  in  these  instructions  means  inten- 
tional and  not  accidental  or  mistakenly.  "Wanton"  means  a  reck- 
less disregard  of  the  rights  of  another. ' 

98  Heddles  v.  Chicago  &  N.  W.  By.  The  instruction  is  not  open  to  the 
Co.,  77  Wis  228,  46  NW  115,  20  Am  objection    that    it   contains    an    as- 
St  106.  sumption  of  facts. 

99  St.  Louis,  L  M.  &  S.  R.  Co.  v.  *  Geers  v.  St.  Louis  Public  Serv- 
Hudson,  95  Ark  506,  130   SW  534.  ice  Co.  (MoApp),  247  SW2d  318. 
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Texas. 

You  are  instructed  that  you  cannot  take  into  consideration 
anything  except  the  humiliation,  embarrassment,  and  mental 
distress,  if  any  you  find,  that  plaintiff  suffered.2 

§  1404.    — Permanency  of  injuries.3 

California. 

(1)  The  court  instructs  the  jury  that  you  must  determine 
from  the  evidence  introduced  in  this  case  the  nature  and  extent 
of  the  injuries  suffered  by  the  plaintiff,  and,  in  determining 
whether  or  not  such  injuries  are  permanent  in  character,  the 
court  instructs  you  that  the  law  does  not  require  one  injured  by 
the  negligence  of  another  to  undergo  a  serious  or  critical  opera- 
tion which  might  be  attended  by  some  risks  of  failure,  if  such 
person  exercised  reasonable  diligence  in  caring  for  her  injuries 
and  reasonable  means  to  prevent  aggravation  of  them,  and  to 
effect  her  speedy  and  complete  recovery ;  and  a  refusal  to  under- 
go such  an  operation  cannot  be  considered  in  mitigation  of 
damages,  even  though  under  the  evidence  it  might  lessen  the 
effects  of  the  injury.4 

(2)  One  element  of  damage  which  you  may  consider,  if 
your  verdict  is  for  the  plaintiff,  is  the  mental  suffering  and 
humiliation,    if   any,    sustained,    or   reasonably    certain   to   be 
sustained  in  the  future,  by  the  plaintiff  as  a  result  of  the 
injury  suffered  by  him,  and  in  this  connection  if  you  find  for 
the  plaintiff,  and  believe  that  he  has  suffered  as  a  result  of 
the  alleged  injury,  mental  suffering,  humiliation,  and  is  reason- 
ably certain  to  endure  mental  suffering  and  humiliation  in  the 
future,  then  you  are  at  liberty  to  make  such  amount  as  you 
feel  will  reasonably  compensate  him  for  such  suffering  and 
humiliation,  if  any,  not  exceeding  the  amount  prayed  for  in 
the  complaint.5 

Colorado. 

(1)  The  court  instructs  the  jury  that  in  estimating  the 
plaintiff's  damages  you  should  also  consider  the  nature  of  the 
injuries  suffered,  as  to  whether  they  are  likely  to  prove  perma- 
nent, or  temporary  only.6 

(2)  The   jury   may    consider    what,    if   any,    effect    such 
injuries  may  have  upon  him  in  the  future  in  respect  to  pain 
and  suffering.7 

2  Woodard  v.  Texas  &  P.  R.  Co.,  «  Hoy  v.  Tornich,  199  Cal  545,  250 
126  Tex  30,  86  SW2d  38.  P  565. 

3  See  also  §  1377,  supra.  6  Union  Gold  Min.  Co.  v.   Craw- 

4  Boa   v.    San    Francisco-Oakland  ford,  29  Colo  511,  69  P  600. 
Terminal  Rys.,  182  Cal  93,  187  P  2.  7  Seeing  Denver   Co.  v.   Morgan, 

66  Colo  565,  185  P  339. 
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Connecticut. 

You  should  properly  give  consideration  as  to  whether  or 
not  the  evidence  satisfies  you  that  the  injury  and  disability 
is  permanent  or  otherwise.  You  will  weigh  the  testimony 
upon  that  issue  carefully  and  intelligently  as  I  am  sure  you 
will,  and  reach  a  conclusion  in  your  own  minds  whether  or 
not  the  injury  is  of  a  permanent  character.  If  you  reach  the 
conclusion  that  the  disability  is  permanent,  you  will  take  into 
consideration  to  what  extent  it  will  probably,  using  your  best 
judgment  and  knowledge  of  the  affairs  of  mankind,  interfere 
with  her  earning  her  livelihood;  and  you  will  consider  then, 
in  reaching  the  amount  of  your  verdict,  how  much  should  be 
assessed  by  way  of  pecuniary  loss  in  expenses  incurred  in  her 
attempted  cure,  nursing,  and  so  on,  and  any  loss  from  her 
employment,  and  the  loss  that  she  hereafter  will  probably  suffer 
by  reason  of  her  incapacity. 

You  will  then  give  consideration,  gentlemen,  to  what  you 
should  award  in  order  to  fairly  and  justly  compensate  the 
plaintiff  for  the  pain  and  suffering  that  she  has  testified  to, 
if  you  find  her  testimony  to  be  accepted  as  to  those  matters. 
She  described,  as  I  recall,  yesterday  upon  the  witness  stand 
the  sleepless  nights,  the  considerable  period  of  time  she  was 
compelled  to  go  about  on  crutches,  the  pain  and  suffering  which 
she  still  from  time  to  time  endures,  the  physical  disability  which 
results  from  this  injury.  You  will  take  all  of  those  matters 
into  consideration,  and,  using  your  best  judgment  and  your 
experience  with  human  affairs,  reach  such  sum  as  you  consider 
should  be  awarded  to  fairly  and  justly  compensate  her  for 
the  injuries  that  she  has  received. 

You  should  award  nothing  more  than  the  amount  which 
in  your  opinion  should  be  fairly  awarded  to  compensate  for 
the  injuries  that  you  find  from  the  evidence  she  has  sustained 
from  this  accident.8 

Indiana. 

The  court  instructs  the  jury  that  if  you  find  for  the  plain- 
tiff and  award  him  damages,  in  fixing  the  amount  of  the  same, 
you  cannot  allow  him  anything  for  loss  or  shortening  of  life 
itself;  but,  if  you  believe  from  the  evidence  that  shortening 
of  life  may  be  the  result  of  the  injury,  this  may  be  considered 
in  determining  the  extent  of  the  injury  only,  and  the  consequent 
disability  to  make  a  living  and  the  mental  and  bodily  suffering 
which  may  result.9 

8  Briggs  v.  Becker,  101  Conn  62,         a  Muncie  Pulp  Co.  v.  Hacker,  37 
124  A  826,  IndApp  194,  76  NE  770. 
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Iowa, 

(1)  The  court  instructs  the  jury  that  in  estimating  the 
damages,  if  any,  you  will  take  into  consideration  the  physical 
and  mental  pain,  if  any,  he  has  sustained,  by  reason  of  such 
injuries,  if  any,  and,  if  you  believe  from  the  evidence  that  his 
injuries,  if  any,  are  permanent,  and  that  it  is  reasonably  certain 
that  he  will  hereafter  suffer  pain  and  anguish  therefrom,  then 
you  will  take  this  into  consideration  in  estimating  the  damages, 
if  any.     However,  you  will  exclude  from  your  consideration 
any  loss  or  impairment  of  earning  power,  if  any,  during  plain- 
tiff's minority.10 

(2)  It  is  claimed  by  the  plaintiff  that  the  injuries  of  which 
he  complains  will  result  in  permanent  pain  and  disability,  and 
in  permanent  deformity  and  disfigurement  of  his  right  leg. 
As  to  this,  you  are  instructed  that  the  burden  is  upon  the  plain- 
tiff to  show  the  character  and  extent  of  the  injuries  received 
by  the  plaintiff  by  reason  of  the  accident  in  question,  and 
unless  the  plaintiff  has  shown  by  a  preponderance  of  the  evidence 
that  the  injuries  of  which  he  complains  are  permanent,  or  that 
he  will  in  the  future  suffer  pain  therefrom,  or  that  he  will  suffer 
permanent  disability  therefrom,  or  that  he  will  be  permanently 
deformed  or  disfigured  thereby,  substantially  as  alleged  in  the 
petition,  then  in  such  event  you  are  instructed  that  you  cannot 
allow  the  plaintiff  anything,  for  and  on  account  of  said  claim.11 

(3)  And  if  you  find  [from  a  preponderance  of  the  evidence] 
that  his  injuries  will  continue,  you  will  consider  the  probable 
duration  thereof  and  allow  him  for  such  future  doctor's  and 
nurse's  services  and  hospital  care,  and  for  such  future  impaired 
ability  to  labor  and  earn  money  in  the  future,  and  for  such  future 
pain,  suffering  and  mental  anguish  as  the  plaintiff  is  reasonably 
certain  to  suffer  as  the  direct,  proximate  result  of  his  injuries; 
and  for  such  matters  you  may  allow  such  sum  as,  based  upon 
an  impartial,  approximate  estimate  thereof,  being  presently  paid 
will  fairly  and  reasonably  compensate  the  plaintiff  for  such 
future  expenses  and  for  such  future  impairment  of  earning 
capacity,  and  for  such  future  pain  and  suffering  and  mental 
anguish. 1 2 

I  °  Fuller  v.  Illinois  Cent.  R.  Co.,          The  language  in  brackets  has  been 
186  la  686,  173  NW  137.  supplied,    as   instructions    in    other 

I 1  Collinson  v.  Cutter,  186  la  276,      cases  have  been  disapproved  for  the 
170  NW  420.  omission  of  the  phrase  "from  a  pre- 

1 2  Taylor  v,  Krai,   238  la  1018,      ponderance  of  the  evidence." 
29  NW2d  241,  in  which  the  instruc- 
tion shown  here  was  approved. 
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Maryland. 

If  you  find  for  the  plaintiff,  in  estimating  the  damages  the 
jury  are  to  consider  the  health  and  condition  of  the  plaintiff 
before  the  injury  complained  of,  as  compared  with  her  present 
condition  in  consequence  of  such  injuries,  and  whether  the  same 
are  in  their  nature  permanent,  and  how  far  they  are  calcu- 
lated to  disable  plaintiff  from  engaging  in  those  business  pursuits 
for  which  in  the  absence  of  such  injuries  she  would  have  been 
qualified;  and  also  the  physical  and  mental  suffering,  if  any, 
to  which  she  has  been  subjected  by  reason  of  said  injuries, 
and  the  jury  are  to  allow  such  damages  as  in  your  opinion  will 
be  fair  and  just  compensation  for  the  injuries  suffered. l3 

Michigan. 

(1)  You  should  determine  from  the  testimony  whether  you 
are  convinced  by  a  preponderance  of  the  testimony  that  his 
injury  is  permanent;  then,  if  so,  what  pain  and  suffering  will 
result  in  the  future  from  it,  if  any,  and  if  it  will  go  into  the 
future,  then  allow  for  it. ' 4 

(2)  Under  the  mortality  tables  which  have  been  introduced 
in  evidence,  plaintiff  is  shown  to  have  an  expectancy  of  life  of 

years.    (Where  permanent  damages  are  considered  by  the 

jurors  for  future  disability  or  suffering  during  the  remainder  of 
plaintiff's  life,  it  is  necessary  for  the  jurors,  from  all  of  the  testi- 
mony in  the  case,  to  determine  the  period  over  which  such  dam- 
age is  distributed.)    Where  any  sum  of  money  is  allowed  for 
future  damage,  plaintiff  is  only  entitled  to  the  present  value  of 
that  sum,  because  under  the  law,  one  dollar  paid  in  hand  today, 
at  legal  interest  is  considered  worth  one  dollar  and  five  cents  at 
the  end  of  one  year,  and  conversely,  $1.05  payable  in  one  year, 
if  presently  paid,  is  worth  only  one  dollar.  It  is  necessary,  there- 
fore, in  all  such  cases  where  an  award  is  made  for  future  dam- 
age, for  the  jurors  to  ascertain  the  present  worth  of  the  amount 
allowed.   By  the  present  worth  of  a  sum  of  money  payable  in 
the  future  is  meant  such  a  sum  as  put  at  simple  interest,  at 
the  rate  of  five  per  cent  now,  would  amount  to  the  desired  sum 
at  the  end  of  a  fixed  period  of  time.    As  an  illustration:  the 
present  worth  of  $1,000  payable  one  year  from  today  is  found  by 
dividing  $1,000  by  1.05 ;  if  payable  in  two  years  by  dividing  by 
1.10;  if  payable  in  three  years  by  dividing  by  1.15  and  so  on, 
covering  the  entire  period  of  time  under  consideration.    (If  the 
amount  under  consideration  is  for  loss  of  earning  the  present 
worth  is  found  by  dividing  the  first  year's  earnings  by  1.05,  the 

1 3  Pennsylvania   R.    Co.    v.    Sim-          ' 4  Woodworth  v.  Ward,  245  Mich 
mons,  159  Md  114,  150  A  263.  661,  224  NW  397. 
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second  year's  earnings  by  1.10  and  so  on  covering  the  yearly 
period) . ' 5 

Minnesota. 

...  If  you  find  for  the  plaintiff  you  should  return  a  verdict 
in  her  favor  in  an  amount  which  will  fully,  fairly  and  adequately 
compensate  her  for  the  pain,  suffering,  disability  and  expense 
that  she  has  incurred  up  to  this  time,  and  which  will  fully,  fairly, 
and  adequately  compensate  her  for  any  future  pain  and  suffering 
which  she  may  endure,  and  which  you  have  found  is  reasonably 
certain  that  she  will  endure  in  the  future. ' 6 

Oregon. 

The  court  instructs  the  jury  that  if  you  find  for  the  plaintiff 
in  this  case,  you  will  assess  an  award  to  her  by  your  verdict 
of  such  sum  of  money  as  will  fairly,  justly,  and  fully  compensate 
her  for  the  injury  which  you  will  find  from  the  evidence  she 
has  sustained,  for  the  physical  pain  and  mental  anguish,  if 
any,  she  has  endured,  or  will  in  the  future  be  obliged  to  endure, 
all  as  a  direct,  natural,  and  proximate  result  of  the  injury, 
not  exceeding  the  amount  demanded  in  the  complaint.17 

Vermont. 

You  should  estimate  what  damage,  if  any,  that  permanent 
personal  injury  will  be  to  this  plaintiff,  and  you  should  include 
in  your  verdict  such  an  amount  as  in  your  judgment  is  a  fair 

compensation  for  that  injury. 

*  *  * 

If  the  evidence  indicates  to  you  the  probability  of  any  future 
expenses  for  medical,  surgical  or  hospital  care,  you  should  take 
that  into  consideration.18 

Wisconsin. 

(1)  The  court  instructs  the  jury  that  if  you  are  satisfied 
from  the  evidence  that  the  injury  that  the  plaintiff  has  suffered 
is  permanent  in  its  nature,  and  will  continue  to  affect  his 
health  and  physical  condition  in  the  future,  and  cause  him  pain 
and  suffering  in  the  future,  you  should  allow  him,  in  addition, 
such  sum  as  will  reasonably  compensate  him  for  such  pain  and 
suffering  and  impairment  of  ability  to  earn  a  livelihood  as  he 
must  suffer  in  the  future.19 

1 5  Kinney  v.  Folkerts,  84  Mich  { 7  Rostad  v.  Portland  Ry.,  Light 

616,  48  NW  283;  Rivers  v.  Bay  City  &  Power  Co.,  101  Or  569,  201  P  184. 

Trac.  Elec.  Co.,  164  Mich  696,  128  ' 8  Goldberg  v.  Gintoff ,  112  Vt  43, 

NW  254,  131  NW  86.  20  A2d  114. 

• 6  Derrick  v.  St.  Paul  City  Ry.  Co.,  ' 9  Kenyon  v.  Mondovi,  98  Wis  50, 

252  Minn  102,  89  NW2d  629.  73  NW  314. 
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(2)  The  plaintiff  is  entitled  to  recover  damages  for  the  pain 
and  suffering  which  she  has  undergone  as  a  natural  and  prob- 
able consequence  of  the  injury,  and  also  for  the  pain  and  suffer- 
ing which  you  are  satisfied  from  a  preponderance  of  the  evi- 
dence to  a  reasonable  certainty  she  will  sustain  in  the  future 
by  reason  of  such  injury.20 

(3)  Now,  if  the  testimony  shows  that  her  injury,  if  she  has 
suffered  any,  is  permanent — that  is,  it  will  continue  in  the  future 
— then  you  may  also  consider  what  amount  of  physical  and 
mental  suffering  it  is  reasonably  certain  she  will  endure  in  con- 
sequence of  it,  and  what  will  be  a  reasonable  compensation  not 
only  for  the  past,  but  for  the  future,21 

§  1405.     — Loss  of  earning  capacity. 
Alabama. 

The  court  instructs  the  jury  that  you  have  heard  the  evi- 
dence that  his  average  earnings  were  so  much,  and  that  he  lost 
so  much  time.  That  would  be  an  element  of  recovery  in  the 
case  if,  there  should  be  a  recovery.22 

California. 

(1)  If  the  injury  impaired  the  plaintiff's  power  to  earn 
money  in  the  future  such  sums  as  will  compensate  him  for  such 
loss  of  power  should  be  included  in  damages,  if  the  jury  should 
find  the  plaintiff  was  entitled  to  recover  damages.23 

(2)  Should  your  decision  be  to  award  damages  to  the  plain- 
tiff, in  arriving  at  the  amount  of  the  award,  you  shall  determine 
the  item  of  claimed  detriment  which  I  now  am  about  to  mention, 
provided  that  you  find  it  to  have  been  suffered  by  her,  and  as  a 
proximate  result  of  defendant's  negligence. 

*     *     * 

The  reasonable  value  of  the  time  lost,  if  any,  from  her  em- 
ployment by  said  plaintiff  since  her  injury  wherein  she  has  been 
unable  to  pursue  her  occupation.  In  determining  this  amount, 
you  should  consider  evidence  of  said  plaintiff's  earning  capacity, 
her  earnings,  and  the  manner  in  which  she  ordinarily  occupied 
her  time  before  the  injury,  and  find  what  she  was  reasonably 
certain  to  have  earned  in  the  time  lost  had  she  not  been  disabled. 

20Baerman  v.  Chicago  &  Milwau-  struction  did  not  authorize  "the 

kee  Elec.  R.  Co.,  153  Wis  235,  140  jury  to  assess  damages  both  for 

NW  1119.  loss  of  time  and  average  earnings. 

2 '  Viellesse  v.  Green  Bay,  110  Wis  It  authorized  only  damages  for  lost 

160,  85  NW  665.  earnings  based  on  lost  time." 

22  Monarch  Livery  Co.  v.  Luck,  23  Freiburg  v.  Israel,  45  CalApp 

184  Ala  518,  63  S  656.  This  in-  138,  187  P  130. 
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If  you  should  find  that  plaintiff  is  entitled  to  a  verdict  and 
should  find  also  that  her  power  to  earn  money  has  been  so  im- 
paired by  the  injury  in  question  that  she  will  suffer  a  pecuniary 
loss  in  the  future  from  that  impairment,  then  you  will  award 
her  such  sum  as  will  compensate  her  reasonably  for  any  such 
future  detriment  she  is  reasonably  certain  to  suffer. 

In  fixing  this  amount  you  may  consider  what  said  plaintiff's 
health,  physical  ability  and  earning  power  were  before  the  acci- 
dent and  what  they  are  now,  the  nature  and  extent  of  her  in- 
juries, whether  or  not  they  are  reasonably  certain  to  be  perma- 
nent, or  if  not  permanent,  the  extent  of  their  duration,  all  to  the 
end  of  determining  the  effect  of  her  injuries  upon  her  future 
earning  capacity  and  the  present  value  of  the  loss  so  suffered. 

Even  if  a  person  was  not  gainfully  employed  at  the  time  of 
the  alleged  wrongful  conduct  whereby  she  was  injured,  if  a 
partial  or  total  disability  resulting  from  such  injury  is  reasonably 
certain  to  continue  for  any  period  of  time  in  the  future,  the  per- 
son nevertheless  could  suffer  pecuniary  loss  from  the  disability. 
Unemployment  of  a  person  able  to  work  may  be  only  temporary, 
and  one's  time  can  have  a  value  to  herself  so  that  if  its  usefulness 
is  lost  and  must  be  replaced  through  the  services  of  others,  the 
cost  thereof  will  be  an  element  of  damage.  Three  pertinent 
questions  are:  Did  an  injured  person  who  was  not  gainfully  em- 
ployed before  the  injury,  nevertheless,  have  earning  power?  If 
she  had  earning  power,  would  she  probably  have  made  use  of  it 
in  the  future  if  she  had  not  been  injured?  To  what  extent  has 
any  use  she  probably  would  have  made  of  her  earning  power  been 
reduced  as  a  proximate  result  of  the  injury  in  question?24 

Georgia. 

(1)  The  plaintiff  also  claims  damages  for  what  he  alleges  to 
be  a  permanent  decrease  in  his  capacity  to  labor  and  earn  money* 
You  will  look  to  the  evidence  and  determine  how  much,  if  any, 
his  capacity  to  labor  and  earn  money  has  been  reduced  on 
account  of  the  injury.  You  will  determine,  if  the  evidence  dis- 
closes the  fact,  what  he  probably  would  have  been  able  to  earn 
but  for  the  injury,  and  what  he  will  probably  be  able  to  earn  in 
the  future,  and  if  he  will  be  able  to  earn  less  in  the  future  than 
he  would  have  been  able  to  earn  without  the  injury,  then  the 
difference  between  the  two  sums  would  represent  the  loss,  if  any, 
to  his  earning  capacity  by  reason  of  the  injury.  You  will  find 
that  that  would  be  the  fair  average  yearly  of  the  loss,  if  any, 
and  multiply  that  amount  by  the  number  of  years,  if  any,  that 

24  Flynn   v.    Grand   Cent.   Public         See  also  Mazzotta  v.  Los  Angeles 
Market,  Inc.,  176  CalApp2d  243,  1      B.  Corp.  (CalApp),  145  P2d  662. 
CalRptr  237. 


191  DAMAGES  §  1405 

the  evidence  disclosed  this  decrease  in  earning  capacity  will 
continue. 

If  you  find  from  the  evidence  that  his  decreased  earning 
capacity  is  permanent,  then  you  would  multiply  what  the  evi- 
dence shows  to  be  the  plaintiff's  average  yearly  loss  on  this 
account,  if  any,  by  the  number  of  years  that  you  find  from  the 
evidence  he  would  probably  have  lived  but  for  the  injury.  In 
either  case,  this  would  give  the  gross  amount  of  loss  due  to 
decreased  earning  capacity.  In  determining  this  amount  you 
would  take  into  consideration  the  fact  that  men's  capacity  to 
labor  and  earn  money  rarely  ever  remains  undiminished  to  old 
age.  You  will  also  take  into  consideration  the  fact  that  men 
frequently  voluntarily  abstain  from  labor,  and  that  loss  of  em- 
ployment, dullness  in  business,  sickness,  voluntarily  abstaining 
from  employment,  increased  infirmities  of  age  and  other  things 
independent  of  the  alleged  injury  may  contribute  to  diminish 
the  gross  amount  of  the  alleged  loss  of  earning  capacity.  You 
would  then  reduce  this  gross  amount  to  its  present  cash  value 
by  any  correct  method  known  to  yourselves,  using  the  basis  that 
money  is  worth  seven  per  cent  per  annum  interest,  because  if  the 
plaintiff  had  earned  the  money  he  would  have  received  it  from 
year  to  year  as  he  earned  it,  whereas  if  he  recovers  it  in  this 
case  it  would  be  paid  to  him  in  cash.25 

(2)  As  to  lost  time,  if  the  plaintiff  lost  time  from  his  work, 
due  to  his  injury,  if  the  plaintiff  was  injured  and  is  entitled  to  re- 
cover, and  the  evidence  shows  you  with  reasonable  certainty 
how  much  money  the  plaintiff  lost  on  account  of  lost  time,  that 
sum  should  be  awarded  in  his  favor.26 

Iowa. 

(1)  The  court  instructs  the  jury  that  if  they  find  from 
the  evidence  that  the  said  injury  is  permanent,  that  prior  to 
the  said  injury  the  plaintiff  was  capable  of  earning  and  did  earn 
his  living  by  manual  labor,  and  that  said  injury  has  in  whole  or 
in  part  incapacitated  him  from  performing  manual  labor  and  earn- 
ing his  living,  then  you  may  take  such  facts  into  consideration  in 
determining  plaintiff's  damages.  And,  in  this  connection,  the  ad- 
mitted expectancy  of  life  of  the  plaintiff,  as  shown  by  mortality 
tables  may  be  considered.  But,  in  this  connection,  regard  should 
be  had  as  to  the  probable  time,  during  such  expectancy  of  life, 
that  the  plaintiff  might  reasonably  be  expected  to  be  capable  of 
performing  manual  labor  on  account  of  his  age.27 

25Puckett   v.    Kelly,    96    GaApp          27  Bettis  v.  Chicago,  R.  I.  &  P. 
225,  99  SE2d  691.  R.  Co.,  131  la  46,  108  NW  103. 

26  Roper  v.  Jones,  42  GaApp  686, 
157  SE  367. 
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(2)  You  will  also  allow  her  for  the  impairment  of  her  earn- 
ing capacity,  for  loss  or  damage  to  the  same  as  is  reasonably 
certain  from  the  evidence  that  she  will  suffer  in  the  future.28 

Michigan. 

(1)  The  court  instructs  the  jury  that  if  her  injuries  were 
such  as  would  preclude  her  earning  anything  in  the  future,  or 
would  preclude  her  working  in  any  capacity — acting  as  a  house- 
wife— of  course,  that  is  a  matter  for  you  to  take  into  considera- 
tion. I  do  not  mean  to  say  that  if  she  were  to  be  married  it  would 
be  expected  that  she  would  earn  by  working  in  a  store,  as  she  has 
in  the  past;  still  she  might  be  physically  unable  to  do  house- 
work.   It  is  quite  possible,   gentlemen  of  the  jury,  that  the 
injuries  are  such,  and  you  may  find  them  to  be  such — because 
the  extent  of  the  injuries  is  wholly  for  you,  and  not  for  me — as 
to  preclude  her  from  being  married  for  perhaps  some  time.29 

(2)  You  jurors  may  consider,  as  an  element  of  injury  for 
which  the  plaintiff  would  be  entitled  to  recover,  if  you  find  for  him 
upon  the  propositions  of  fact  under  the  instructions  given  you, 
the  loss  of  time  and  the  disability  occasioned  by  the  alleged  in- 
jury.   The  loss  of  time  would  consist  in  the  actual  loss  from 
the  time  of  the  accident  or  injury  until  he  was  restored  to  health, 
or  until  the  wound  was  healed.  You  may  also  consider  the  dis- 
ability entailed  by  the  accident,  actual  loss  of  his  services,  his 
inability  to  work,  or  to  attend  to  his  ordinary  business  or  trade, 
and  to  what  extent  the  injury  deprives  him  from  pursuing  his 
avocation,  and  earning  the  usual  compensation  or  wages  there- 
for. It  is  difficult,  if  not  impossible,  to  give  you  any  definite  or 
well  defined  standard  from  which  to  measure  the  loss  or  injury 
he  may  have  sustained.   The  question  as  to  what  amount  the 
plaintiff  should  be  awarded,  rests  largely  in  your  sound  dis- 
cretion. You  may  consider,  however,  on  this  branch  of  loss  and 
injury,  the  occupation  of  the  plaintiff,  his  ability  to  earn  wages 
before  the  accident  or  injury,  and  the  extent  to  which  such 
ability  to  earn  wages  has  been  diminished  or  lost.  You  may  con- 
sider the  age  of  the  plaintiff  and  his  reasonable  expectation  of 

life,  which  is  shown  by  the  evidence  to  be  years.    You 

should  also  consider  the  contingencies  of  a  much  shorter  life  and 
that  plaintiff  may  not  live  to  the  full  period  of  expectancy.  You 
may  also  consider  the  contingencies  of  sickness  and  inability  to 
secure  employment  at  all  times,  as  well  as  the  fluctuations  in 
value  and  demand  of  his  services,  and  you  should  make  a  reason- 
able deduction  for  these  contingencies.   The  actual  loss  of  time 
while  he  was  sick  and  unable  to  work  should  be  awarded  to  him, 

28  Morris  v.  La  Bahn,  194  la  377,         29  Eemey  v.  Detroit  United  Ry. 
189  NW  797.  Co.,  141  Mich  116,  104  NW  420. 
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but  when  you  come  to  consider  beyond  that  the  disability  that 
he  has  sustained,  which  may  extend  into  the  future,  you  are  to 
determine  as  best  you  can  the  extent  of  that  disability,  and  the 
injury  that  he  may  sustain  in  the  future,  and,  when  you  have 
determined  that  as  near  as  you  can  in  your  judgments,  the  pres- 
ent worth  of  that  amount  should  be  the  measure  of  your  verdict. 
I  suppose  you  all  understand  what  the  present  worth  of  a  given 
sum  means.  It  is  arrived  at  by  dividing  a  given  sum  by  one 
dollar,  plus  the  legal  rate  of  interest  or  usual  rate  of  interest, 
for  the  given  time.30 

Minnesota. 

You  may  take  into  consideration  to  what  extent,  if  any, 
the  injury  will  interfere  with  plaintiff's  carrying  on  his  work,  and 
its  effect,  if  any,  upon  his  earning  capacity;  the  time  that  he 
has  lost  already  because  of  it  and  is  reasonably  certain  to  lose 
in  the  future.3 ' 

Ohio. 

You  are  instructed  as  a  matter  of  law  that,  if  you  find  from 
the  evidence  that  W.  J.  was  of  such  age  and  experience  when 
injured  as  that  under  natural  conditions  her  wages  would  be  ex- 
pected to  increase,  the  fact  may  be  considered  by  you  in  arriving 
at  her  average  weekly  wage.32 

Pennsylvania. 

(1)  The  court  instructs  the  jury  that  if  you  believe  from 
the  evidence  that  at  the  time  the  plaintiff  received  the  injuries 
here  sued  for,  he  was  receiving  under  a  contract  with  A.  the 

sum  of  $ per  year  for  services  rendered  by  him,  the  court 

cannot  say  that  the  fact  that  plaintiff  received  this  sum  deter- 
mines that  that  amount  is  the  amount  of  the  earning  power  of 
plaintiff  under  the  law.    In  determining  the  question  of  the 
earning  power  of  plaintiff,  you  must  take  into  consideration  the 
circumstances  under  which  the  plaintiff  was  receiving  at  this 

time  this  sum  of  $ .   The  fact  that  plaintiff  had  accepted 

the  sum  of  $ per  year  for  his  services  is  persuasive,  though 

not  conclusive  evidence  that  the  price  was  considered  by  him  a 
fair  one.33 

(2)  If  I  were  to  assume  now  that  a  man  wanted  to  get 
$400  annually  for  the  rest  of  his  life,  being  15  years  old,  having 
50  years  to  live,  he  would  not  have  to  give  $20,000.  If  he  had 
$7,000  to  pay  to  an  annuity  company,  that  would  be  sufficient.  I 

3OKinney  v.  Folkerts,  84  Mich  32  Industrial  Comm.  v.  Jasionow- 

616,  48  NW  283.  ski,  24  OhApp  66,  156  NE  616. 

3 i  Carlson  v.  Naddy,  181  Minn  33  McKenna  v.  Citizens'  Natural 

180,  232  NW  3.  Gas  Co.,  201  Pa  146,  50  A  922. 
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am  only  giving  you  a  rough  figure.  It  may  be  near  $6,000,  but,  if 
he  had  somewhere  between  $6,000  and  $7,000  to  pay  to  the  best 
annuity  company  in  the  land,  it  would  agree  to  pay  him  $400 
a  year  if  he  lived  to  the  age  of  Methuselah.  So  do  not  get  caught 
on  the  mathematics  which  ignore  the  effect  of  interest.  This  is 
not  a  question  of  investment  and  interest  but  a  question  of  annu- 
ity. If,  therefore,  as  I  say,  you  should  adopt  some  of  the  basis  of 
that  calculation,  and  we  were  to  assume,  for  the  sake  of  mere 
hypothesis,  that  your  idea  is  that  his  services  in  life  would  be 
worth  $400  a  year  less  for  the  rest  of  his  life,  a  verdict  of  be- 
tween $6,000  and  $7,000  would  cover  the  element  of  damage.  I  do 
not  propose  to  go  into  all  the  calculations,  but  I  know  there  is 
intelligence  enough  among  you  after  you  fix  what  you  think  he 
lost  per  annum,  to  use  that  as  an  approximate  basis  for  a  reason- 
able calculation  of  the  amount  you  ought  to  allow  for  such  a 
thing.34 

§  1406.    —Where  injured  person  already  diseased  or  disabled.38 

California. 

The  existence  of  disease  does  not  prevent  recovery,  but,  on 
the  contrary,  recovery  may  be  had  for  the  increase  or  aggrava- 
tion of  same.36 

Florida. 

If  you  find  for  the  plaintiff  you  will  then  proceed  to  assess 
the  amount  of  the  plaintiff's  damages  at  such  sum  as  will  fairly 
and  reasonably  compensate  him  for  any  and  all  injury,  pain, 
suffering  and  loss  which  the  evidence  shows  with  reasonable 

3 4  Wolf   v.    C.    Schmidt    &    Sons  one  Geary  had  received  would  prob- 

Brew.  Co.,  236  Pa  240,  84  A  778.  ably  aggravate  the  thyroid  trouble, 

38  In  Reading  Co.  v.  Geary,  47  if  he  already  had  it.  It  -was  agreed 
F2d  142,  79  ALR  226,  the  court  by  all  the  doctors  called  as  wit- 
said:  "The  appellant  finally  assigns  nesses  that  people  frequently  have 
error  on  the  part  of  the  trial  judge  thyroid  trouble  for  years  before  it 
in  referring  to  the  possible  aggra-  becomes  noticeable.  It  is  well  known 
vation  of  a  pre-existent  thyroid  that  in  certain  sections  of  the  coun- 
trouble  and  allowing  the  jury  to  try  thyroid  troubles  are  much  more 
consider  this  aggravation,  if  the  evi-  common  than  in  others,  and  that 
dence  satisfied  them  that  there  was  the  section  where  Geary  lives  is  one 
such  aggravation,  as  an  element  of  where  it  is  prevalent  to  a  greater 
damage.  Several  of  the  doctors  degree  than  in  many  others.  There 
testified  that  the  plaintiff  appeared  was  ample  testimony  in  the  case  to 
to  have  had  thyroid  trauble  before  call  for  the  instruction  given  by  the 
he  received  this  injury.  The  plain-  trial  judge  with  reference  to  the 
tiff's  parents  both  testified  on  the  possible  aggravation  of  the  thyroid 
other  hand  that  he  had  never  evi-  trouble  by  the  blow  on  the  head." 
denced  or  complained  of  thyroid  See  also  §  1376,  supra. 
trouble  before  that  date.  One  of  the  36  Perry  v.  McLaughlin,  212  Cal 
doctors  said  that  such  a  blow  as  the  1,  297  P  554. 
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certainty  proximately  to  have  been  caused  by  defendants'  negli- 
gence. You  should  consider  what  the  evidence  may  show  to  be 
the  pain  and  suffering,  if  any,  so  caused  and  the  extent  of  the 
same,  and  reasonable  value  of  hospital,  nursing  services,  and 
medical  care  reasonably  made  necessary  and  proximately  caused 
by  defendants'  negligence,  and  the  reasonable  value  of  the  time 
lost  by  the  plaintiff  if  you  find  that  he  lost  time  by  reason  of 
such  acts  of  the  defendant  driver. 

If  you  find  from  a  preponderance  of  the  evidence  that  any 
diseased  condition  of  the  plaintiff  which  had  become  dormant 
or  static  was  caused  to  be  activated  by  the  claimed  negligence 
of  the  defendant  driver,  the  defendants  would  be  liable  for  the 
whole  of  such  result,  and  if  the  evidence  shows  with  reasonable 
certainty  any  loss  of  income  to  the  plaintiff  by  reason  of  any 
claimed  activated  condition  proximately  caused  by  defendants' 
negligence  and  the  duration  of  the  same,  you  will  consider  and 
allow  for  the  reasonable  value  of  such  time  also. 

If  you  find  for  the  defendants  you  will  simply  say  so  by  your 
verdict.37 

Illinois. 

If  you  find  that  the  defendant  was  guilty  of  one  or  more  of 
the  acts  of  negligence  as  charged  in  plaintiff's  amended  complaint 
and  that  prior  to  and  at  the  happening  of  the  occurrence  alleged 
in  said  amended  complaint,  plaintiff  was  in  the  exercise  of  ordi- 
nary care  for  her  own  safety,  and  if  you  further  find  that  plain- 
tiff was  injured  as  a  direct  and  proximate  result  of  the  said 
occurrence  as  alleged  in  said  amended  complaint,  then  you  are 
instructed  that  the  plaintiff  is  entitled  to  recover  for  the  aggrava- 
tion of  a  pre-existing  ailment  or  condition  to  the  extent  that 
you  may  find  such  aggravation,  if  any,  to  be  the  natural  and 
proximate  result  of  the  accident  alleged  in  said  amended  com- 
plaint.38 

Indiana. 

(1)  The  fact,  if  it  be  a  fact,  that  plaintiff,  at  the  time  of 
the  alleged  injuries,  was  suffering  from  any  latent  disease  or 
disability  does  not  prevent  plaintiff's  right  to  recover,  if  any 
in  this  case;  for  even  though  some  physical  disability  in  plain- 
tiff existed  at  the  time  of  the  injuries  complained  of,  if  it  has 
been  aggravated  by  or  contributed  to  by  injuries  brought  about 
by  defendant's  negligence  as  the  proximate  cause,  to  which 

37  Instruction  prepared  by  Judges         38  Behles  v.  Chicago  Transit  Au- 
of  Eleventh  Judicial  Circuit,  Dade     thority,  346  IllApp  220,  104  NE2d 
County     (Miami),    Florida;    Judge      635. 
Paul    D.   Barns,    Senior   Judge,   20 
Florida  Law  Journal  68. 
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no  negligence  of  her  own  has  contributed,  the  plaintiff  is  entitled 
to  damages  ^^ 

(2)  If  it  should  appear  from  the  evidence  that  the  plaintiff 
at  the  time  of  the  accident  complained  of  was  in  such  a  physical 
condition  by  reason  of  disease  or  otherwise,  that  he  was  more 
susceptible  to  injury  by  reason  of  such  impaired  physical  condi- 
tion, and  if  on  account  of  that  condition  the  results  of  his  being 
struck,  if  from  the  evidence  you  find  he  was  struck,  were  more 
extensive   than    they   would    otherwise   have   been,    still   this 
previous  condition  will  not  relieve  the  defendant  from  respond- 
ing to  him  for  all  the  injury  and  damages  which  proximately 
resulted  from  being  struck,  if  his  case  in  other  respects  be  made 
out,  and  you  find  defendant  guilty  of  negligence  and  plaintiff 
without  fault,  all  of  which  you  must  determine  for  yourselves 
from  the  evidence.40 

(3)  If  you  find  from  the  fair  preponderance  of  the  evidence, 
that  the  plaintiff  received  the  injuries  complained  of,  or  any 
of  them,  in  the  manner  alleged  in  the  complaint,  through  de- 
fendant's negligence  and  without  fault  on  his  own  part,  and 
at  the  time  of  the  reception  of  said  injuries,  or  any  of  them,  the 
plaintiff  was  predisposed  to  an  ailment  of  the  back,  but  was 
otherwise  in  good  health,   and   not  suffering  any  such   pain 
and  you  further  find  that  said  injuries  or  any  of  them,  excited 
or  developed  said  predisposition  to  said  back  ailment,  if  you 
find  he  had  such  a  back  ailment,  so  that  thereby  his  present 
condition,  whatever  you  may  find  that  to  be,  has  directly  and 
proximately  resulted  therefrom,  then  I  instruct  you  that  the 
plaintiff  is  entitled  to  recover  to  the  full  extent  of  whatever  you 
may  find  to  be  the  proximate  result  of  such  injuries.4 ' 

Ohio. 

If  you  find  from  a  preponderance  of  the  evidence  that  plain- 
tiff had  a  dormant  or  inactive  arthritis  of  his  lower  back,  but  was 
otherwise  in  good  health  and  not  suffering  any  pain  or  disability, 
and  you  further  find  the  injuries  received  by  him  in  the  accident 
excited,  lighted  up  or  developed  such  inactive  arthritis,  so  that  his 
present  condition,  whatever  you  find  that  to  be,  has  directly  and 
proximately  resulted  from  such  accident  and  injuries,  then,  I  in- 
struct you,  that  0.  D.,  the  plaintiff,  is  entitled  to  recover  whatever 

39  Keim  v.  Whiting,  Circuit  Court,  Indiana,     No.    42660,     Instructions, 
Marion  County,  Indiana,  No.  42341.  1928-30,  p.  167. 

40  Hay   v.   Frank   Bird   Transfer  See   also    Terre    Haute    &    I.    R. 
Co.,  Circuit  Court,  Marion  County,  Co.  v.  Buck,  96  Ind  346;  Louisville, 
Indiana,  No.  42660.  N.  A.  &  C.  By.  Co.  v.  Falvey,  104 

41  Hay  v.   Frank  Bird  Transfer  Ind   409,   3    NE    389,    4   NE    908; 
Co.,  Circuit  Court,  Marion  County,  Sherman  v.  Indianapolis  Trac,   Co., 

48  IndApp  623,  96  NE  473. 
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you  may  find  from  the  evidence  to  be  the  proximate  result  of  such 

injuries,  but  in  an  amount  not  to  exceed  $ . 

*     *     * 

If  you  find  that  plaintiff,  0,  D.,  had  a  latent  or  inactive  con- 
dition of  his  lower  back,  known  as  the  fourth  and  fifth  lumbar 
and  sacrum,  existing  before  the  accident,  and  that  his  condition 
was  aggravated  or  touched  off  by  the  injury  complained  of,  I 
charge  you,  the  defendant's  liability,  which  it  admits,  is  in  no 
respect  lessened  or  affected  by  reason  of  this  dormant  or  in- 
active arthritic  condition.42 

§  1407.    —Loss  of  time. 

California. 

The  fact  that  she  was  not  in  the  receipt  of  any  salary  or 
wages,  but  was  attending  to  her  own  business,  does  not  deprive 
her  of  the  right  to  compensation  for  the  loss  of  her  earning 
capacity,  since  it  was  what  she  was  capable  of  earning,  rather 
than  what  she  was  actually  earning,  that  is  to  be  considered  by 
the  jury.  If  by  reason  of  the  injury  she  has  become  unable  to  per- 
form the  labor  or  transact  the  business  which  she  was  accustomed 
to  transact  or  perform  prior  thereto,  she  is  entitled  to  recover  as 
damages  therefor  the  amount  that  is  certain  to  result  in  the 
future.43 

Connecticut. 

Now,  if  you  find  for  the  plaintiff,  in  addition  to  reasonable 
compensation  for  the  pain  and  suffering  which  he  has  endured 
as  a  result  of  this  accident,  it  is  within  your  province  to  allow, 
and  you  should  allow,  such  sum  as  you  can  find  from  the  evi- 
dence to  have  been  proved  as  the  reasonable  loss  from  the  plain- 
tiff's inability,  on  account  of  this  accident,  to  fulfil  these  two 
business  engagements.  And  in  reaching  your  conclusion  as  to 
that,  of  course,  it  must,  at  best,  be  more  or  less  of  an  estimate ; 
you  can  only  base  it  upon  the  experience  of  the  past  as  to  the 
earnings  of  this  sort  of  business  as  revealed  to  you  from  the 
witness  stand.44 

Iowa. 

(1)  The  court  instructs  the  jury  that  some  evidence  has 
been  introduced  tending  to  show  the  amount  of  the  earnings  of 
the  plaintiff  before  and  after  his  injury,  as  derived  from  the 
prosecution  of  his  business  of  buying  and  selling  hogs  and  cattle. 

42  Dietsch    v.    Burnside    Motor          43  Hasty  v.  Trevillian,  102  CalApp 
Freight  Lines,  53  OLA  321,  82  NE      405,  283  P  148. 
2d  559.  44  Feehan  v.  Slater,  89  Conn  697, 

96  A  159. 
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This  evidence  should  not  be  regarded  by  you  as  establishing  a 
measure  or  rule  for  the  ascertainment  of  damages  that  may  be 
awarded  to  the  plaintiff  for  his  loss  of  time,  and  because  of  his 
impaired  ability  to  labor  and  earn  money  and  to  manage  and 
pursue  his  business  in  the  future,  but  is  submitted  to  you  as 
tending  to  show  the  decrease,  if  any,  of  his  capacity  to  work  and 
earn  money  and  pursue  his  employment ;  and  if  you  find  from  the 
evidence  that,  by  reason  of  the  injuries  sustained  by  the  plaintiff, 
his  ability  to  labor  and  earn  money  and  manage  and  pursue  his 
business  has  been  lessened  and  impaired,  and  that  it  is  reason- 
ably certain  that  such  lessened  and  impaired  ability  will  continue 
in  the  future,  then  you  should  allow  him  such  reasonable  sum 
as  is  shown  by  the  evidence  will  reasonably  compensate  him  for 
such  lessened  and  impaired  ability  to  labor  and  earn  money  and 
manage  and  pursue  his  business  in  the  future.  And  in  ascertain- 
ing and  fixing  such  compensation,  insofar  as  the  management 
and  pursuit  of  the  business  of  the  plaintiff  is  concerned,  your 
inquiry  should  be  directed  to  the  value  of  the  personal  services  of 
the  plaintiff  in  the  management  and  pursuit  of  his  business.45 

(2)  The  court  instructs  the  jury  that  if  plaintiff  has  been 
prevented  by  said  accident  from  performing  labor  on  her  sewing 
machine,  you  should  inquire  and  determine  from  evidence  to 
what  extent  she  has  been  disabled,  if  any,  and  whether  or  not, 
under  the  evidence,  such  disability  will  probably  continue,  and 
allow  her  for  such  disability  such  sum  as  the  evidence  shows  she 
may  be  entitled  to.  But  the  entire  sum  should  not  exceed  the 
amount  claimed  in  the  petition.4" 


46 
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California. 

If  you  should  conclude  that  the  plaintiffs  J.  H.  B.  and  E.  B. 
should  recover  herein,  and  if  you  further  find  that  E.  B.  before 
the  accident  in  controversy  was  in  charge  of  the  household  of 
and  performed  the  usual  duties  therein  for  her  husband,  J.  H.  B., 
and  shall  further  believe  that  she  has  been  unable  since  said 
accident,  and  will  be  unable  in  the  future  for  any  length  of  time, 
to  perform  the  same  services  by  reason  of  any  injuries  received 
in  the  accident  in  controversy  here,  then  I  instruct  you  that 
you  may  find  for  the  plaintiff  J.  H.  B.  such  sum  in  damages  as 
will  reasonably  and  fairly  compensate  for  such  loss  of  services, 
and  in  addition  thereto  you  will  allow  him  such  sum  as  the  evi- 
dence shows  he  has  necessarily  and  reasonably  incurred  or 
paid  in  employing  physicians  and  surgeons  to  treat  his  said  wife, 

48  Jordan  v.  Cedar  Rapids  &  M.  C.          46  Bailey  v.  Centerville,  108  la  20, 
R.  Co.,  124  la  177,  99  NW  693.  78  NW  831* 
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together  with  any  reasonable  and  necessary  amount  paid  or  in- 
curred for  hospital  and  ambulance  bills,  in  all  not  exceeding-  the 
amount  alleged  therefor,  to  wit,  $10,198.47 

Indiana. 

And  the  court  instructs  you  that  the  plaintiff's  damages  in 
this  action  cannot  embrace  or  include  pain  or  suffering  of  plain- 
tiff's wife  but  are  limited  to  such  damages  as  will  fully  compen- 
sate him  for  all  the  actual  pecuniary  loss  which  he  has  individu- 
ally sustained  by  reason  of  said  injuries  to  his  said  wife.  And  you 
shall  assess  his  damage  at  such  a  sum  as  will  compensate  him 
for  any  and  all  expenses  necessarily  and  reasonably  incurred 
by  him  for  medical  treatment  of  his  said  wife  in  attempting  to 
effect  her  cure,  if  any,  and  also  such  other  reasonable  expenses, 
if  any,  as  have  been  necessarily  incurred  by  him  aside  from 
medical  expenses,  in  caring  for  her  in  her  illness  resulting  from 
such  injuries,  as  are  shown  by  the  evidence. 

And  if  you  believe  from  the  evidence  that  his  said  wife  has 
not  yet  recovered  from  said  injuries,  and  that  said  injuries  or 
any  of  them  are  permanent,  you  may  estimate  the  reasonable 
future  expense  and  loss  that  will  be  sustained  by  the  plaintiff, 
as  shown  by  the  evidence,  and  the  amount  of  the  same,  as  shown 
by  the  evidence,  if  any,  as  a  proximate  result  of  said  injuries, 
on  account  of  the  need  of  further  treatment  and  care  in  the 
future.  And  the  plaintiff  is  also  entitled  to  be  compensated  for 
the  pecuniary  value  of  the  loss,  if  any,  of  his  wife's  services; 
and  from  a  consideration  of  the  above  elements,  as  shown  by 
the  evidence,  and  not  otherwise,  you  may  assess  his  damages 
at  such  an  amount  as  will  fully  compensate  him  for  said  loss, 
not  to  exceed  the  amount  demanded  in  the  complaint.48 

Michigan. 

In  determining  the  question  of  damages  in  cases  of  this  kind, 
where  the  plaintiff  is  a  married  woman,  there  are  damages  of 
two  classes.  The  law  still  gives  the  husband  a  common  law 
right  to  her  wages  and  her  labor  and  such  things,  and  she  can- 
not recover  for  those.  In  other  words,  the  husband  can  bring 
a  separate  action.  He  can,  in  this  case,  tomorrow  if  he  wishes 
to,  sue  for  the  loss  of  her  time  and  the  medical  attendance,  and 
many  of  those  things  that  I  might  mention,  and  she  cannot 
recover  for  those  things.  All  that  she  is  entitled  to  recover 
for  in  this  case  that  I  can  think  of — if  I  am  wrong,  I  would  thank 
you  to  correct  me — is  such  sum  as  you  may  award  her,  if  she  is 

47Burk  v.  Extrafine  Bread  Bak-         48Ward    v.    Williams,    Circuit 
ery,  208  Cal  105,  280  P  522.  Court,  Marion  County,  Indiana,  No. 

42733, 
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entitled  to  anything,  for  her  pain  and  suffering;  and,  second,  such 
sum  as  you  may  think  she  is  entitled  to  for  loss  of  her  taste  and 
smell,  if  you  find  that  that  has  occurred,  because  loss  of  taste 
and  smell  is  something  that  does  not  belong  to  the  husband ;  that 
is  a  privilege  belonging  to  the  person  herself.  So  that,  in  sub- 
mitting this  to  you,  you  would  only  find  damages,  if  I  understand 
the  law  correctly,  in  regard  to  those  two  matters.  You  must 
simply  give  her  what,  in  your  judgment,  is  adequate  and  reason- 
able compensation,  under  all  the  circumstances,  for  what  she  has 
suffered,  pain  and  suffering,  and  what  she  is  liable  to  in  the 
future,  if  any,  and  also  in  the  same  way,  what  would  be  reason- 
able compensation  to  her  for  the  pleasure  or  practical  use  that 
her  senses  of  smell  and  taste  might  be  to  her  during  the  rest  of 
her  life.  Simply  measure  those  facts  and  weigh  them,  and  award 
such  damages  as  are  proper  and  just  and  right  under  all  the  cir- 
cumstances.4* 

Wisconsin. 

The  seventh  question  is  this: 

What  amount  of  loss  did  plaintiff  M.  W.  M.  suffer  by 
reason  of  his  wife  sustaining  the  injuries  which  she  did, 
at  the  time  of  said  collision  ? 

The  plaintiff  M.  W.  M.  is  shown  to  be  the  husband  of  J.  M.,  and 
was  and  is  legally  under  obligation  to  provide  all  the  neces- 
sary medical  and  surgical  care,  nursing,  and  service  and  medi- 
cines required  by  his  wife  in  time  of  sickness  and  injury,  and 
he  was  also  entitled  to  have  the  services  and  assistance  of  his 
wife  in  the  care  of  his  household  and  family,  and  her  assistance 
and  wifely  comfort  and  society  in  all  their  domestic  affairs. 

It  appears  that  he  has  paid  or  incurred  the  following  obliga- 
tions as  a  necessary  and  reasonable  provision  for  the  care,  treat- 
ment, and  cure  of  his  wife  upon  account  of  her  injuries  in  ques- 
tion, viz: 

To  the  hospital  at  Rhinelander $  27.60 

To  the  hospital  at  Fond  du  Lac 106.75 

To  Dr.  Richards 65.00 

To  physicians  at  Fond  du  Lac 100.00 

It  appears  also  that  the  plaintiffs  were  obliged  to  break  up 
housekeeping  for  a  considerable  period  and  J.  M.  was  unable  to 
keep  her  husband's  house  and  care  for  their  child  and  that 
care  had  to  be  provided  for  her  for  a  long  period,  and  that  he 
was  deprived  of  the  society  and  comfort  of  his  wife  for  a  con- 
siderable period. 

4»  Bo,uma  v.  Dubois,  169  Mich  422, 
135  NW  322. 
* 
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You  should  take  into  consideration  all  of  such  elements  of 
loss  on  the  part  of  M.  W.  M.  as  the  evidence  shows  to  a  reason- 
able certainty  he  sustained  by  reason  of  the  said  injuries  to 
his  wife,  and  answer  this  question  with  such  amount  as  would 
fairly  and  justly  compensate  him  for  all  such  losses.60 

§  1409.    — Loss  of  wife's  services. 
Arkansas. 

The  court  instructs  the  jury  that  if  you  find  for  the  plaintiff 
in  his  own  individual  right,  you  will,  in  a  separate  finding,  assess 
his  damages  in  whatever  sum  you  may  believe  from  the  evidence 
he  has  been  damaged  by  reason  of  the  loss  of  the  service  and 
companionship  he  would  have  received  from  her  but  for  the 
injury  complained  of  in  his  action.51 

California. 

In  finding  the  value  of  her  services,  you  may  consider  the 
loss,  if  any,  sustained  by  her  husband  in  the  deprivation  of  regu- 
lar attendance,  services,  and  comfort  of  his  wife's  society.  The 
comfort  of  her  society  can  hardly  be  separated  from  her  services, 
and  the  word  "service"  implies  whatever  aid,  assistance,  com- 
fort, and  society  the  wife  would  be  expected  to  render  or  bestow 
upon  her  husband  under  the  circumstances,  as  shown  by  the 
evidence  in  the  case,  in  the  condition  in  which  the  husband  and 
wife  were  placed.52 

Georgia. 

I  charge  you  further  that  consortium,  that  is  the  right  of  a 
husband  or  wife  to  the  conjugal  fellowship,  co-operation  and  aid 
of  the  other  in  every  conjugal  way,  may  be  considered  in  the 
loss  of  services  of  the  wife  by  a  husband.53 

Iowa. 

The  court  instructs  the  jury  that  if  the  plaintiff  is  found 
entitled  to  recover  he  should  be  allowed  damages  for  loss  of 
the  services  of  his  wife  for  such  time  in  the  future  as  it  is 
reasonably  certain  he  will  sustain  in  view  of  the  nature  of  her 
injuries,  her  age,  her  reasonable  expectancy  of  life  as  shown 

60  Mitchell    v.    Raymond,    Circuit  where  he  is  deprived  of  her  services 

Court,    Lincoln   County,   Wisconsin;  and  society  or  companionship,  he  has 

see  181  Wis  591,  195  NW  855.  suffered  a   legal  injury  and  is  en- 

B •  Graysonia-Nashville    Lbr.    Co.  titled  to  compensation  therefor." 

v.  Carroll,  102  Ark  460,  144  SW  519.  62  Selleck  v.  Janesville,  104  Wis 

In    holding    this    instruction    unob-  570,  80   NW  944,  47  LRA   691,  77 

jectionable,    the    court    says:    "The  AmSt  892. 

husband     is  entitled  to  the  society  53  Nunnally   v.    Shockley,    97    Ga 

and  companionship  of  his  wife;  and,  App  300,  103  SE2d  74. 
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by  the  life  tables,  her  health,  habits  of  life,  and  all  other  facts 
and  circumstances  in  evidence  bearing  upon  the  question.54 

§  1410.    —Reserved. 

§  1411.    — Child  still-barn  as  result  of  accident. 

^ 
Iowa. 

The  measure  of  plaintiff's  recovery,  if  she  is  entitled  to  re- 
cover, is  such  a  sum  as  will  fairly  compensate  her  for  the 
damage  directly  resulting  to  her  in  consequence  of  the  negli- 
gence on  the  defendant's  part  complained  of  in  the  petition.  In 
arriving  at  the  amount  of  such  recovery,  if  any,  you  should 
consider  the  amount  of  expense  incurred  by  her  for  medical, 
nursing,  and  hospital  bills  directly  resulting  from  the  injuries 
she  received,  and  the  bodily  and  physical  pain  and  mental 
anguish  she  has  suffered  as  a  direct  result  of  such  injury.  You 
should  indulge  in  no  speculation  in  these  matters,  but  should 
award  such  sum  as  computed  at  the  present  time  will  fairly 
compensate  the  plaintiff,  as  the  same  is  disclosed  by  the  evidence. 

You  are  further  instructed  that  the  evidence  tending  to  show 
that  the  plaintiff  gave  birth  to  a  still-born  child  should  not  be 
considered  by  you  unless  you  believe  that  the  preponderance  of 
the  evidence  shows  that  such  premature  birth  was  the  direct 
result  of  defendant's  negligence,  and  even  in  such  case  the 
same  should  be  considered  by  you  for  the  sole  purpose  of  assist- 
ing you,  if  it  does  asist  you,  in  determining  the  amount  of  mental 
anguish  which  the  plaintiff  has  suffered,  if  any,  as  a  result  of 
defendant's  negligence.55 

Michigan. 

If  you  are  satisfied  from  the  testimony  that,  as  a  direct  re- 
sult of  the  injuries  claimed  to  have  been  sustained  by  the  plain- 
tiff, she  suffered  a  miscarriage,  that  is  an  element  which  may 
be  considered  on  the  measure  of  damages.  Any  physical  pain 
or  mental  suffering  attending  a  miscarriage  is  a  part  of  it,  and 
is  a  proper  subject  of  compensation.  But  the  rule  in  computing 
damages  goes  no  further.  The  grief  or  sorrow  of  plaintiff  as 
the  result  of  the  loss  of  her  offspring,  or  the  loss  of  the  society 
and  enjoyment  and  the  prospective  services  of  the  child,  are 
too  remote  to  be  considered  on  the  question  of  damages.56 

154  Croft  v.  Chicago,  R.  I.  &  P.  R.  86Tunnicliffe  v.  Bay  City  Consol. 

Co.,  134  la  411,  109  NW  723.  Ry.  Co.,  102  Mich  624,  61  NW  11, 

56  Strayer  v.  O'Keefe,  202  la  643,  32  LRA  142. 
210  NW  761. 
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§  1412.    — Injuries  to  infants. 

Massachusetts. 

When  the  plaintiff  becomes  of  age  he  Is  entitled  to  his  earn 
ings ;  and,  therefore,  if  there  is  any  impairment  of  his  earning 
capacity  which  extends  beyond  his  reaching  his  majority,  sue! 
impairment  when  he  becomes  a  man,  if  you  are  satisfied  of  it  a! 
a  matter  of  reasonable  probability  and  not  of  speculation  01 
conjecture,  he  is  entitled  to  have  you  consider,  if  you  come  tc 
the  question  of  damages  at  all.57 

Michigan. 

(1)  You  may  or  may  not  find  that  he  was  mentally  affectec 
by  the  accident.    He  may  recover  for  this  loss  in  the  pasi 
and  in  the  present ;  and  if  you  find  that  his  mental  faculties  wil 
be  impaired  permanently  and  that  it  will  reduce  his  earning 
ability,  you  may  allow  such  an  amount  as  you  find  by  the  presem 
worth  of  his  earnings  he  will  lose  by  reason  of  such  impairmenl 
after  he  reaches  the  age  of  21  years.58 

(2)  Where,  as  in  the  case  of  an  injury  to  a  minor  resulting 
in  loss  of  earnings  to  be  computed  from  the  time  he  becomes  21 
years  of  age  over  the  remainder  of  his  expectancy  of  life,  it  is 
necessary  to  divide  the  amount  allowed  the  first  year  by  l.OC 
plus  .05  per  cent  for  each  year  until  he  becomes  21*years  of  age 
and  will  be  entitled  to  receive  the  amount  allowed  for  his  2ls1 
year.  For  example,  if  the  child  is  11  years  of  age,  and  will  become 
entitled  to  the  first  year's  damage  at  21,  it  will  be  necessary  tc 
divide  the  amount  allowed  for  that  year  by  10  x  .05  or  .50  plug 
1.00,  or  1.50  in  order  to  obtain  the  present  worth  of  the  firsl 
year.59 

(3)  There  is  something  in  a  catastrophe  of  this  nature,  anc 
especially  where  the  victim  is  a  little  child,  which  at  once  stirs 
the  heart  and  inflames  the  sympathies,  which  in  the  tumult  of  the 
feelings  is  very  apt  to  cause  a  hasty  inclination  to  consider  the 
immediate  apparent  agency  as  in  some  way  surely  deserving 
chastisement  for  the  dreadful  event,  and  without  any  specia 
reference  to  those  conditions,  which  in  justice,  ought  to  decide 
the  question  of  culpability.    However  generous  and  noble  the 
natural  qualities  from  whence  this  trait  proceeds,  it  is  the  dut} 
of  the  judges  and  juries  to  repress  it  and  steadfastly  withstand 
its  influence.  The  law  commands  them  to  rise  above  such  tend- 
encies, and  to  inflexibly  apply  the  principals  of  cold  and  ever 
handed  justice  to  the  facts.  The  duty  may  be  difficult,  but  the 

87  Cross    v.    Sharaffa,    281    Mass          «9  Gwitt  v.  Foss,  230  Mich.  8,  20S 

329,  183  NE  838.  NW  151;  Bos  v.  Gaudio,  267  Mid 

58  Sadlowski  v.  Meeron,  240  Mich  517,  255  NW  349. 
306,  215  NW  422. 
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law  is  vigorous  in  its  requisition  of  obedience,  and  it  will  with- 
hold blame  from  the  defendant  unless  it  discovers  that  there 
was  some  fact  so  connected  with  the  event  as  to  render  him  liable 
to  respond  in  damages.60 

Missouri. 

The  court  instructs  the  jury  that  if  under  the  other  instruc- 
tions you  find  the  issues  in  this  case  for  the  plaintiff,  you  should 
assess  her  damages  at  such  sum  as  you  believe  from  the  evidence 
will  be  fair  and  reasonable  pecuniary  compensation  to  her:  First, 
for  any  sum  she  has  necessarily  expended  or  incurred  liability 
for  in  the  treatment  of  the  injuries  of  her  said  son,  P.  H.  M., 
directly  caused  by  the  negligence  of  the  defendant,  as  defined 
in  other  instructions;  for  physicians  and  surgeons,  if  any,  to 
the  reasonable  value  thereof,  not  to  exceed  on  that  account  the 
sum  of  $5,000 ;  and  for  nurses,  medicines,  and  appliances  at  the 
hospital  and  hospital  bills,  if  any,  to  the  reasonable  value  thereof, 
not  to  exceed  on  that  account  the  sum  of  $2,000 ;  and  for  medi- 
cines and  appliances  other  than  at  the  hospital,  if  any,  to  the 
reasonable  value  thereof  in  a  sum  not  to  exceed  $500.  Second, 
also  for  loss  of  services  of  her  said  son  during  his  minority,  and 
until  he  arrives  at  the  age  of  21  years,  if  any,  directly  caused 
by  the  negligence  of  the  defendant  as  defined  in  these  instruc- 
tions, to  the  reasonable  value  thereof,  not  to  exceed  on  that 
account  the  sum  of  $3,000,  and  the  reasonable  expense,  if  any, 
of  caring  for  her  said  son  in  the  future,  and  during  his  minority, 
up  to  the  time  he  arrives  at  the  age  of  21  years,  from  which 
should  be  deducted  the  reasonable  cost  of  keeping  her  said  son 
from  the  date  of  his  injury  until  he  arrives  at  the  age  of  21 
years.  The  plaintiff's  damages,  however,  cannot  exceed  in  all  the 
sum  of  $15,000.*'  - 

Texas. 

(1)  The  court  instructs  the  jury  that  if  you  find  for  the 
plaintiff  you  will  assess  his  damages  at  such  a  sum  of  money  as 
in  your  opinion  will  be  a  reasonable .  and  just  compensation  for 
the  injuries  he  has  sustained.  In  estimating  the  damages,  you 
will  take  into  consideration  the  physical  and  mental  pain,  if  any, 
he  has  sustained  by  reason  of  such  injuries,  if  any;  and  if  you 
believe  from  the  evidence  that  plaintiff  has  not  yet  recovered, 
and  that  his  injuries  are  permanent,  and  that  he  will  hereafter 
suffer  pain  and  anguish  therefrom,  and  that  his  ability  to  labor 

60Zoski  v,   Gaines,  271   Mich   1,          6I  Meeker  v.  Union  Elec.  Light  & 
260    NW    99,    quoting    from    Mar-      Power  Co.,  279  Mo  574,  216  SW  923. 
quette,  H.  &  0.  R.  Co.  v.  Marcott, 
41  Mich  433,  2  NW  795. 
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and  earn  money  subsequent  to  his  majority  is  and  will  be 
impaired  by  reason  of  said  injuries,  if  any,  then  you  will  take 
this  into  consideration  in  estimating  the  damages;  but  you  will 
exclude  from  your  consideration  any  loss  or  impairment  of 
earning  power,  if  any,  during  his  minority.62 

(2)  The  court  instructs  the  jury  that  neither  physical  or 
mental  suffering  of  the  boy,  nor  the  mental  anguish  of  the 
mother,  in  consequence  of  the  accident,  if  any,  are  items  or 
elements  of  damage  to  be  considered  by  you,  and  the  value  of 
the  boy's  services  during-  the  period  of  his  minority,  if  you 
should  find  for  plaintiff,  is  to  be  ascertained  by  you  as  best  you 
can,  from  your  own  judgment,  common  sense,  and  sound  discre- 
tion, and  the  evidence  before  you.63 

(3)  The  court  instructs  the  jury  that  the  measurement  of 
the  mother's  recovery  in  her  own  behalf,  such  sum  of  money 
as  paid  now,  will  be  reasonable  compensation  to  the  plaintiff, 
Mrs.  N.  E.,  for  the  loss  of  the  services,  if  any,  of  the  plaintiff, 
A.  Y.  E.,  until  he  becomes  21  years  of  age,  and  for  reasonable 
physician's  and  sanitarium  bills,  if  any,  incurred  by  her,  as  the 
direct  and  proximate  result  of  the  negligence  of  the  defendant, 
if  any.64 

Virginia. 

The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  the  defendant  company  is  liable  in  this  action, 
then  in  estimating  said  damages,  they  should  take  into  consid- 
eration the  bodily  injury,  if  any,  sustained  by  the  plaintiff,  the 
pain  and  suffering  undergone,  the  effects  on  the  health  of  the 
sufferer,  according  to  its  degree,  and  its  probable  duration  as 
being  temporary  or  permanent,  and  the  pecuniary  loss  sustained 
by  the  plaintiff  through  his  inability  to  attend  to  his  business 
affairs  after  his  arrival  at  the  age  of  21  years.65 

Washington. 

If  you  find  from  the  preponderance  of  the  evidence  and  in 
the  light  of  these  instructions  that  the  plaintiffs  are  entitled  to 
recover  damages  from  either  or  both  of  the  defendants  you  may 
and  should  take  into  consideration  the  following  factors  in  assess- 
ing such  damages:  such  reasonable  expenses  as  may  have  been 
incurred  by  the  plaintiffs  for  the  extraordinary  care  of  the  child, 
R.  F.,  because  of  his  premature  birth,  that  is,  those  expienses 

62  Cameron  Mill  &  Elev.  Co.  v.  64  Dallas  R.  Co.  v.  Eaton  (TexCiv 

Anderson,    34    TexCiv App    105,    78  App),  222  SW  318. 

SW  8.  6B  Richmond  Trac.  Co.  v.  Wilkin- 

«3  El  Paso  Elec.  R.  Co.  v.  Kitt  son,  101  Va  394,  43  SE  622. 
(TexCivApp),  90  SW  678, 
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over  and  above  those  which  would  have  been  incurred  in  the  care 
of  a  normal  full-time  infant.66 

§  1413.    Duty  to  disregard  sympathy  in  making  award. 

Michigan. 

The  court  instructs  the  jury  that  this  is  a  case  that  con- 
fessedly appeals  to  our  sympathies,  and  it  is  a  deplorable  case, 
as  you  probably  have  heard  me  suggest.  But,  gentlemen  of  the 
jury,  these  are  not  considerations  that  may  enter  into  our 
deliberations  as  jurors  and  judges  in  the  trial  of  a  lawsuit,  no 
matter  what  our  sympathy  may  lead  us  to  think.  Sympathy  has 
no  place  in  the  trial  of  a  lawsuit,  and  in  making  up  your  minds 
as  to  what  your  verdict  shall  be,  gentlemen  of  the  jury,  do  not 
permit  that  element  to  enter  into  your  deliberations  whatsoever. 
Do  not  permit  your  deliberations  on  the  testimony  in  this  case 
to  be  influenced  in  the  slightest  degree  by  the  result  or  effect 
of  your  verdict.  If  this  testimony  in  your  opinion  warrants  a 
verdict,  it  is  your  duty  to  bring  in  a  verdict  as  the  testimony 
tells  you  to  bring  it  in,  regardless  of  what  you  may  think  the  con- 
sequences of  any  verdict  may  be.  I  say  that  to  you,  gentlemen, 
because  of  the  peculiar  character  of  this  case,  which  has  ap- 
pealed to  me  very  much,  and  undoubtedly  has  appealed  to  all 
of  you.67 

§  1414.    Prejudice  against  corporations.68 

§  1415.    Damages  from  wrongful  dissolution  of  corporation. 

The  elements  to  be  considered  by  you  in  determining  what 
damages,  if  any,  the  plaintiff  has  sustained,  are  the  monetary 
value  of  his  interest  in  the  corporation;  the  fact  that  he  was 
removed  from  the  office  of  president,  if  you  find  that  he  was 
removed  unlawfully;  the  loss,  if  any,  sustained  by  him  to  his 
reputation  as  an  engineer  because  of  the  fact  that,  upon  his 
removal  as  president,  the  defendant  H.  L.  M.  was  made  president 
of  the  corporation ;  and  the  loss,  if  any,  sustained  by  him  to  his 
reputation  as  an  engineer  in  having  the  corporation  dissolved.69 

§  1416.    Fraud  and  misrepresentation.70 

§  1417.    Depositor's  action  against  bank.7 1 

66  Pink  v.  Dixon,  46  Wash2d  794,  69  Wernette  v.  Bradfield,  233  Mich 

285  P2d  557.  23,  206  NW  491. 

e7  Gornetzky    v.    Gornetzky,    174  7O  See  §  1768,  infra. 

Mich  492,  137  NW  706.  7 '  See  §  852,  supra. 

68  See  §  1329,  supra. 
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§  1418.     Detention  of  property. 
Indiana. 

(1)  If  you  find  for  the  defendants  or  either  of  them,  then 
it  will  be  your  duty  to  find  and  fix  the  value,  if  any,  of  the  prop- 
erty replevined  and  to  also  fix  the  damages,  if  any,  which  the 
defendants  or  any  of  them  have  suffered  by  reason  of  the  taking 
of  such  property  by  the  plaintiff.  I  instruct  you  on  the  measure 
of  such  damages,  if  any  you  find,  that  you  may  consider  the 
character  of  such  property  at  the  time  it  was  taken  by  the 
plaintiff,  and  its  deterioration,  if  any  has  been  shown,  by  reason 
of  such  taking,  the  value  of  the  use  of  the  same  during  the 
time  it  has  been  withheld  from  defendants  or  either  of  them, 
and  from  all  the  facts  and  circumstances  in  evidence  bearing  on 
the  question  of  such  damages,  render  such  verdict  as  will  fully 
compensate  such  defendant  or  defendants  for  the  damages  they 
may  have  sustained.72 

(2)  In  the  event  you  find  that  plaintiff  is  entitled  to  the 
possession  of  the  property  in  controversy,  you  will  then  fix  the 
value  of  the  same  and  assess  damages  for  its  unlawful  detention. 

The  measure  of  damages  for  the  unlawful  detention  of  the 
property  is  not  the  value  of  the  property,  but  it  is  for  the  deten- 
tion during  the  time  it  was  detained,  and  that  would  be  whatever 
sum  you  find  from  the  evidence  it  really  was.  It  must  be,  in 
any  event,  a  nominal  amount,  one  cent  or  one  dollar,  but  whether 
it  be  more  or  less  it  is  for  you  to  determine  from  all  the  evidence 
as  to  what  sum  should  be  assessed  for  the  detention  for  the 
time  it  has  been  withheld.73 

§  1419.  Eminent  domain.74 

§  1420.  Conspiracy,75 

§  1421.  False  imprisonment.76 

§  1422.  Malicious  prosecution.77 

§1423.  Libel.78 

§1424.  Slander.79 

§  1425.    Alienation  of  affections. 

If  you  find  for  the  plaintiff  the  measure  of  her  damages  will 
be  such  sum  as  you  believe  from  the  evidence  will  compensate 

72  Thornton  v.  Geis,  Circuit  Court,  75  See  §  1201,  supra. 
Marion  County,  Indiana,  No.  35019.  7«  See  §  1686,  infra. 

73  Atlas    Securities    Co.   v.    Mar-  77  See  §  2179,  infra. 
shall,  Circuit  Court,  Marion  County,  78  See  §  2133,  infra. 
Indiana,  No.  36816.  79  See  §  2133,  m/ra, 

74  See  §  1616,  infra. 
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her  for  the  injury  and  damage  she  has  suffered  by  reason  of 
being  deprived  of  the  society,  companionship,  conjugal  affec- 
tions, fellowship,  support  and  assistance  of  her  husband,  if  she 
was  so  deprived  of  any  of  them,  and  the  distress  and  anxiety  of 
mind  occasioned  thereby.  And  if  you  shall  find  from  a  prepon- 
derance of  the  evidence  that  the  defendants  did  the  acts  as 
charged  in  the  complaint  and  thereby  alienated  the  affections  of 
the  plaintiff's  husband  with  a  malicious  purpose  and  intent  to 
injure  the  plaintiff,  you  may  also  award  punitive  damages  in 
such  sum  as  you  find  proper,  as  a  punishment  of  the  defendant 
and  to  deter  others  from  committing  similar  wrongful  acts.80 

§  1426-    Criminal  conversation. 

The  plaintiff  has  filed  his  petition  in  this  lawsuit  in  which  he 
alleges  that  the  defendant,  W.  H.  A.,  on  two  occasions,  naming 
the  dates,  had  sexual  intercourse  with  the  wife  of  the  plaintiff, 
M.  E,  W.  An  answer  has  been  filed,  denying  generally  each 
and  every  allegation  contained  in  the  petition.  The  other  alle- 
gations contained  in  the  petition,  as  to  the  expense  of  nursing 
and  the  expenses  of  the  child,  have  been  eliminated  by  the  court 
for  the  reason  that,  as  to  a  child  begotten  and  born  in  lawful 
wedlock,  there  is  a  presumption  of  law  that  is  conclusive  that  its 
father  is  the  husband  of  the  wife.  So  the  case  proceeds  with 
those  two  items  being  eliminated,  and  this  suit  is  for  $10,000 
andnotfor$10,375.81 

§  1427.    Breach  of  promise  to  marry.82 

§  1428.    Seduction.83 

§  1429.    Assault  and  battery.84 

§  1430.    Rape  of  white  woman  by  Negro  porter. 

The  third  question  for  you  to  answer  is  this : 

What  sum  of  money  would  compensate  plaintiff  for  her 
loss  and  injuries  caused  by  said  act  of  intercourse  and 
attendant  acts  ? 

You  will  observe  by  this  question  that  it  is  assumed  that  the 
act  of  intercourse  in  question  occurred  and  that  thereby  some 
loss  and  injury  was  caused  and  you  are  here  to  say  how  much 

80  Jones  v.  Ramage,  Circuit  Court,          8I  Arnold  v.  Wylie,  25  OhApp  10, 

Marion  County,  Indiana,  No.  37365.  157  NB  571. 

Action  for  alienation  of  affections  82  See  §  967,  supra. 
abolished  in  Indiana,  see  Burns'  Stat.  83  See  §  2977,  infra. 
1933,  1946  Replacement,  §§  2-508—  84  See  §  763, 
2-517. 
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such  loss  and  injury  amounted  to  in  money.  You  are  to  answer 
this  question  no  matter  what  your  answers  may  be  to  the  other 
questions.  In  answering  this  question  you  should  first  determine 
from  the  evidence  the  circumstances  of  the  commission  of  the 
act  of  intercourse,  whether  it  was  accompanied  by  force  and 
violence  or  otherwise,  whether  the  plaintiff  received  physical 
injuries  thereby,  whether  she  was  insulted,  humiliated,  or  put  in 
fear  or  suffering,  whether  the  conception  of  the  child  in  question 
was  then  produced,  in  fact  you  should  determine  from  the  evi- 
dence just  what  were  the  facts  and  circumstances  of  the  sexual 
act  and  the  direct  results  therefrom  and  you  should  take  all 
these  facts  and  circumstances  and  results  into  consideration  in 
determining  what  sum  would  compensate  the  plaintiff  for  her 
loss  and  injuries  caused  thereby.  In  case  you  find  by  the 
evidence  that  by  the  sexual  intercourse  in  question  the  plaintiff 
became  pregnant  and  as  a  result  thereof  the  mulatto  child  was 
born  to  her  August  2,  19 — ,  you  may  take  into  consideration  her 
pain  and  suffering  both  bodily  and  mentally  which  you  find  have 
been  produced  by  such  pregnancy  and  birth  and  all  sense  of 
humiliation  and  shame  as  you  find  to  a  reasonable  certainty  she 
has  suffered  and  will  suffer  in  the  future  as  the  direct  result 
thereof  and  of  the  fact  that  such  child  is  a  mulatto.  In  this 
connection  you  will  consider  and  determine  in  your  minds  the 
character  of  the  plaintiff  in  respect  to  chastity  and  morality  as 
it  existed  before  November  7,  19 — .  She  is  presumed  to  have 
been  chaste  and  moral  until  the  contrary  is  proved.  You  should 
determine  from  the  evidence,  her  true  character  in  that  regard 
so  far  as  the  same  is  shown  to  a  reasonable  certainty  and  take 
that  into  consideration  in  estimating  the  extent  of  her  humilia- 
tion or  shame  arising  out  of  such  pregnancy  and  birth,  since  it 
may  well  be  that  one  brazenly  immoral  would  not  suffer  from 
such  circumstances  the  same  amount  of  shame  and  humiliation 
as  would  be  suffered  by  one  of  chaste  character  and  delicate 
sensibilities.  You  should  be  careful  not  to  allow  her  character 
in  this  regard  to  otherwise  affect  your  findings  of  loss  and  injury. 

In  case  you  find  from  the  evidence  that  the  child  in  question 
was  conceived  and  born  as  the  result  of  the  intercourse  in  ques- 
tion then  you  should  take  into  consideration  the  burden,  financial 
and  personal,  thereby  imposed  upon  the  plaintiff  of  the  support 
and  maintenance,  and  care  of  such  child. 

Taking  all  of  these  things  into  consideration  you  are  to  say 
by  your  answer  to  this  third  question  what  sum  of  money  would 
compensate  the  plaintiff  for  her  loss  and  injuries  directly  caused 
by  said  act  of  intercourse  and  attendant  acts.  You  are  to  limit 
yourselves  in  this  finding  to  compensation  to  the  plaintiff  only 
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and  bear  in  mind  that  you  should  be  fair  and  just  both  to  the 
plaintiff  and  to  the  defendant.85 

§  1431.    Physicians  and  surgeons;  negligence  or  malpractice.86 
§  1432.    Damages  from  odors. 

I  charge  you,  gentlemen  of  the  jury,  that  in  assessing  the 
damages  to  which  the  plaintiff  would  be  entitled  to  recover, 
if  you  should  find  that  he  is  entitled  you  will  be  governed  by  the 
following  rule  or  measure,  namely,  what  in  money  would  repre- 
sent the  difference  between  the  value  of  plaintiff's  property  for 
the  time  complained  of  as  a  home,  with  and  without  the  odors 
and  other  inconveniences.87 

§  1433.     Damages  from  fires.88 

§  1434.    Damages  from  water. 
Florida. 

There  is  a  claim  in  the  declaration  for  the  loss  of  fertilizer, 
labor,  and  seed  potatoes.  There  has  been  evidence  touching  those 
matters.  I  shall  leave  those  items  to  you,  gentlemen,  under  the 
evidence  and  the  general  charge  of  the  court.89 

Indiana. 

If  you  find  from  a  fair  preponderance  of  the  evidence,  under 
the  instructions  of  the  court,  that  plaintiffs  are  entitled  to 
recover,  then  it  will  be  your  duty  to  assess  the  damages  you 
believe  from  the  evidence  she  is  entitled  to  recover.  You  are 
instructed  that  the  measure  of  damages,  in  such  event,  for  the 
property  not  totally  destroyed,  if  any,  would  be  the  difference 
between  the  value  of  such  property  before  it  was  damaged  and 
its  value  immediately  after  it  was  damaged,  and  in  case  of 
property  totally  destroyed,  the  measure  of  damages  would  be 
the  reasonable  value  of  such  property  at  the  time  of  such 
destruction,  and  your  verdict  should  be  for  such  sum  as  you 
find  from  the  evidence  plaintiffs  have  sustained  on  such  a 
basis,  not  to  exceed,  however,  the  amount  prayed  for  in  the 
complaint.9^ 

Michigan. 

After  G.  B.'s  death,  which  occurred  in  April,  19 — ,  Mrs.  B., 
the  plaintiff  in  this  case,  had  her  homestead  assigned  to  her, 

85  Marcouiller  v.   Chicago,   M.   &          88  See  §  1713,  infra. 

St.  P.  R.  Co.,  Circuit  Court,  Lincoln          89  Davis  v.  Ivey,  93  Fla  387,  112 

County,  Wisconsin.  S  264. 

88  See  §  2457,  infra.  *°  Brand    v.     Pennsylvania     Co., 

87  Birmingham    v.    Prickett,    207  Circuit  Court,  Marion  County,  Indi- 

Ala  79,  92  S  7.  ana,  No.  35800. 
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which  was  the  east  40  acres  of  fractional  lots  seven  and  eight,  and 
bordered  upon  the  river.  This  instrument  would  not  affect  her 
homestead  rights  after  he  died.  That  is,  after  the  death  of 
G.  B.,  and  if,  after  a  fair  and  careful  consideration  of  all  the 
evidence  in  the  case  you  find  that  the  land  has  really  been 
damaged  and  was  injured  by  water  in  question,  except,  as  I 
have  told  you,  the  lowest  five  acres  of  the  B.  flats  as  stated  in 
the  request,  you  will  render  the  plaintiff  such  damages  as  you 
think  she  is  entitled  to,  taking  into  consideration  all  the  elements 
that  have  been  allowed  to  go  to  you,  and  taking  into  considera- 
tion your  own  view  of  the  premises,  which  you  have  seen  at  the 
request  of  the  attorneys  involved  in  the  case  and  using  your 
judgment,  based  upon  the  evidence  entirely,  if  any  damages 
have  been  proved.  * 

But,  if  you  find  that  it  has  actually  damaged  the  crops 
and  depreciated  the  value  of  the  land  since  his,  G.  B.'s  death,  you 
may  allow  her  such  amount  as  from  all  the  evidence  in  the  case, 
you  can  determine  is  reasonable  and  proper,  taking  into  consid- 
eration the  value  of  the  crops  she  has  been  deprived  of,  if  any, 
for  farming  purposes  caused  by  the  water  raised  by  the  dam  of 
the  W.  P.  Co.,  that  is,  the  value  of  the  land  for  farming  purposes, 
caused  by  the  raising  of  the  water  of  the  defendant  company 
and  since  the  water  was  raised.9 ' 

§  1435.     Steam  escaping  in  apartment.92 

§  1436.     Stipulation  of  counsel  as  to  amount  of  verdict  if  jury 
renders  verdict  for  plaintiff. 

The  court  instructs  you  that  the  parties  in  this  cause  have 
agreed  by  a  stipulation  which  has  been  introduced  in  evidence 
that  if  the  plaintiff  is  entitled  to  recover  in  said  cause  at  all,  it 
is  entitled  to  recover  the  sum  of  $8,402.78,  and  if  your  verdict 
is  for  the  plaintiff  in  this  cause,  it  should  be  for  said  amount  of 
$8,402.78;  but  by  said  stipulation  the  defendant  did  not  agree 
to  any  fact  except  the  amount  of  recovery  if  plaintiff  was 
entitled  to  recover  at  all,  and  defendant  did  not  admit  liability 
and  no  inference  should  be  drawn  from  said  stipulation  against 
the  defendant,  except  to  the  amount  of  recovery,  if  you  find 
for  the  plaintiff.93 

9 '  Boman  v.  Wolverine  Power  Co.,         93  Comision  Reguladora  del  Mer- 

268  Mich  59,  255  NW  613.  cado  de  Henequen  v.  Sterling  Fire 

92  See  §  3020,  infra.  Ins.     Co.,     Circuit     Court,*  Marion 

County,  Indiana,  No.  31760;  195  Ind 

29,  143  NE  2. 
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§  1437.    Crediting  payments  made  by  defendant. 

The  defendant  in  the  fourth  paragraph  of  its  answer  alleges 
that  it  has  paid  to  and  for  the  plaintiff,  on  account  of  the 
injuries  sued  for,  the  sum  of  $1,150.  If  you  find  from  the  evi- 
dence that  this  averment  has  been  proved,  and  that  defendant 
has  paid  said  sum  of  $1,150,  or  any  other  sum,  to  and  for  the 
plaintiff,  I  instruct  you  that  you  should  take  the  fact  into  con- 
sideration in  making  up  your  verdict.94 

§  1438.    Effect  of  compensation  paid  by  third  person  or  Board. 

California. 

It  appears  from  the  evidence  that  the  plaintiff  has  received 
some  payments  from  the  State  Compensation  Insurance  Fund. 
You  are  instructed  that  the  state  fund  will  have  a  first  lien  upon 
any  judgment  plaintiff  may  recover,  and  will  be  repaid  in  full  for 
any  expenditures  made  to  plaintiff.  Therefore,  if  you  find  for 
the  plaintiff,  you  will  compensate  her  for  her  damages  as  the 
court  has  instructed  you,  and  will  not  deduct  from  the  amount 
you  believe  she  is  entitled  to  because  of  any  compensation  she 
may  receive  from  the  state  fund,95 

Ohio. 

In  both  of  the  separate  answers  of  the  defendants  appear 
what  they  call  a  "second  defense."  It  alleges  that  the  plaintiff 
has  applied  to  and  received  from  the  Industrial  Commission  of 
Ohio  workmen's  compensation  for  his  injuries,  and  this  is  ad- 
mitted by  the  plaintiff.  The  legal  effect  of  this  relieves  these 
defendants  from  any  liability  to  plaintiff  for  mere  negligence  on 
their  part,  but  it  does  not  relieve  them  from  damages  to  plaintiff 
resulting  from  injuries  inflicted  upon  him  by  the  wilful  or 
wanton  conduct  of  either  or  both  of  them,  hence  the  distinction 
you  must  make  between  "negligence"  and  "wilful  or  wanton 
conduct"  as  I  have  explained  it  to  you.  And  if  the  conduct  of 
either  or  both  was  wilful  or  wanton,  awards  to  the  plaintiff  from 
the  workmen's  compensation  fund  are  not  to  be  credited  to  the 
defendant,  nor  do  such  awards  relieve  or  reduce  the  damages 
plaintiff  is  entitled  to  receive.  In  other  words  if  his  injuries 
and  damage  were  caused  by  wilful  or  wanton  conduct  on  the 
part  of  either  or  both  defendants,  he  is  entitled  to  full  compensa- 
tion for  his  injuries,  regardless  of  the  workmen's  compensation 
he  has  received  from  the  Industrial  Commission.86 

94  Louisville  &  N.  R.  &  Lighting  96Reed  v.  Sweet,  Common  Pleas 
Co.  v.  Beck,  196  Ind  238,  145  NE  Court,  Huron  County,  Ohio,  No. 
886,  147  NE  776.  14915. 

98  Simpson  v.  Steinhoff,  131  Cai 
App  660,  21  P2d  960. 
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§  1439.     Instruction  on  damages  is  not  intimation  that  plaintiff  is 
entitled  to  damages. 

The  fact  that  the  court  gives  you  an  instruction  on  the  sub- 
ject of  plaintiff's  damages  or  that  defendant's  counsel  has  dis- 
cussed such  subject,  is  not  to  be  taken  by  you  as  any  intimation 
by  the  court,  or  as  any  admission  by  the  defendant,  that  the 
plaintiff  was  injured,  or  sustained  damages,  or  that  the  defend- 
ant is  liable  for  the  damages  complained  of.97 

§  1440.     Verdict  dividing  damages  between  defendants. 

Memorandum  from  jury:  "Can  we  recommend  a  division  of 
damages  if  verdict  is  found  against  both  defendants  or  must  we 
make  it  merely  a  total  amount  ?" 

Instruction  sent  to  the  jury  room  by  the  sheriff:  "The  jury 
are  instructed  that  if  they  find  from  the  evidence  against  both 
defendants,  they  must  return  their  verdict  in  a  total  amount 
against  both  defendants."98 

97  Czerwinski  v.  Green,  Superior  98  Sullivan  v.  Union  Elec.  Light 
Court,  Lake  County,  Indiana,  No.  &  Power  Co.,  331  Mo  1065,  56  SW2d 
20386.  97. 
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1446.  Liability    for    wrongful     re-      1448.     Performance  of  autopsy. 

moval. 

§  1445.     Liability  for  interfering  with  burial. 

I  charge  you,  gentlemen  of  the  jury,  that  under  the  law  the 
dead  body  of  the  plaintiff's  son  could  not  be  buried,  unless  a 
permit  for  burial  had  been  properly  issued  by  the  local  regis- 
trar of  the  registration  district  in  which  the  death  occurred,  or 

in  which  the  body  was  found. 

*  *     # 

I  charge  you,  gentlemen  of  the  jury,  that  under  the  law  a 
medical  certificate  of  death,  made  and  signed  by  the  physician 
last  in  attendance  on  the  plaintiff's  dead  son,  was  one  of  the 
prerequisites  to  the  obtaining  of  a  permit  for  burial  of  such 

decedent. 

*  *     * 

If  you  reasonably  believe  from  the  evidence  that  the  plain- 
tiff is  entitled  to  recover,  then  the  plaintiff  would  be  entitled 
to  recover  the  amount  of  reasonable  compensation  necessary 
to  reimburse  plaintiff  for  the  damages  proximately  sustained 
and  claimed  in  the  complaint  and  proved  to  the  reasonable  satis- 
faction of  the  jury. ! 

§  1446.     Liability  for  wrongful  removal. 

If  you  find  that  what  was  done  by  the  servants  of  the  de- 
fendant with  the  dead  body  was  done  in  good  faith  and  solely 
for  the  purpose  of  accomplishing  an  early  return  thereof  to  the 
plaintiffs,  and  that  the  acts  and  conduct  of  defendant's  servants 
were  not  characterized  by  recklessness  or  heartlessness,  then  the 
plaintiffs  cannot  recover,  and  your  verdict  should  be  for  the 
defendants.2 

§  1447.     Damages  for  wrongful  removal. 

If  you  find  in  his  favor,  the  plaintiff  will  be  entitled  to 
recover  damages  in  whatever  sum  or  amount  you  think  in  your 

1  Southern  Life  &  Health  Ins.  Co.          2  Wilde  v.  Milwaukee  Elec.  Ry.  & 
v.  Morgan,  21  AlaApp  5,  105  S  161.      Light  Co.,  147  Wis  129,  132  NW  885. 
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good  judgment  he  is  fairly  and  reasonably  entitled  to  on  account 
of  mental  anguish  and  suffering,  if  any,  which  you  find  upon  the 
evidence  the  plaintiff  has  suffered,  as  the  true,  proximate  and 
mental  result  of  the  injury  complained  of.3 

§  1448.    Performance  of  autopsy. 

The  jury  should  find  for  the  plaintiff  unless  the  jury  believe 
from  the  evidence  that  the  defendants  C.  and  D.,  in  making  the 
autopsy  upon  the  body  of  A.  R.,  did  so  for  the  sole  purpose  in 
good  faith  of  ascertaining  the  cause  of  the  death  of  said  A.  K., 
in  order  that  they,  or  one  of  them,  might  be  able  to  give  cor- 
rectly a  certificate  stating  the  cause  of  the  death  of  said  A.  R. 
for  the  purpose  of  obtaining  a  permit  for  the  burial  of  the  body 
of  said  A.  R.;  and  the  jury  should  also  find  for  the  plaintiff 
unless  they  believe  from  the  evidence  that  said  autopsy  was 
properly  and  decently  performed  with  due  regard  to  the  sex  of 
said  A.  R.,  and  without  making  any  unnecessary  incisions  into, 
or  mutilation  of,  the  body  of  said  A.  R.  If  the  jury  find  for 
the  plaintiff,  they  should  find  against  the  defendants  C.  and  D. 
If  they  find  against  these  two  defendants,  they  should  also  find 
against  the  defendant  M.,  provided  the  jury  further  believe 
from  the  evidence  that  said  M.,  after  having  custody  of  the 
body  of  said  A.  R.,  consented  that  an  autopsy  might  be  made 
upon  said  body,  and  voluntarily  gave  to  the  said  C.  or  D.,  or  both 
of  them,  permission  to  make  said  autopsy.  If  the  jury  believe, 
from  the  evidence,  that  the  defendants  C.  and  D.,  in  making  the 
autopsy  upon  the  body  of  A.  R.,  made  said  autopsy  decently, 
with  due  regard  to  the  sex  of  said  A.  R.,  making  no  unnecessary 
incisions  into  or  mutilation  of  the  body,  and  that  said  autopsy 
was  made  in  good  faith  for  the  purpose  of  ascertaining  the 
cause  of  the  death  of  said  A.  R.,  in  order  that  such  a  certificate 
might  be  given  as  would  procure  a  permit  for  the  burial  of  the 
body  of  said  A.  R.,  the  jury  should  find  for  the  defendants.  The 
jury  should  find  for  the  defendant  M.,  no  matter  whatever  fact 
may  be  proved  in  this  case,  unless  the  jury  believe  from  the 
evidence  that  after  M.  had  the  custody  of  the  body  of  A.  R.,  he 
voluntarily  consented  to  the  making  of  an  autopsy  upon  said 
body.  If  the  jury  find  for  the  plaintiff,  they  should  find  for  her 
in  such  sum  in  damages,  not  exceeding  $5,000,  as  will  fairly 
compensate  her  for  any  suffering  caused  her  by  reason  of  the 
fact  that  the  body  of  A.  R.  had  been  dissected  or  mutilated.  If 

3  King  v.  City  of  Shelby,  40  Oh  Ohio  courts  are  clearly  opposed  to 

App  195,  178  NE  22.  the  recovery  of  damages  for  mental 

The  reviewing  court  quoted  "Ohio  anguish  unattended  by  physical  in- 

jurisprudence"  to  the  effect  that,  jury. 
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the  jury  find  for  the  plaintiff,  they  may  find  against  all  of  the 
defendants,  or  they  may  find  against  C.  and  D.,  and  find  for  M., 
as  the  facts  in  this  case,  under  the  law  given  in  these  instructions, 
may  warrant  them.4 

4  Meyers  v.  Clarke,  12-2  Ky  866, 
90  SW  1049,  93  SW  43,  28  KyL  1000, 
29  KyL  393,  5  LRA(NS)  727. 
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§  1455.    Statement  of  issues. 
Indiana. 

(1)  The  substance  of  this  complaint  is  that  plaintiff  is  and 
has  been  since  February  29,  19 — ,  the  duly  appointed  and  acting 
administratrix  of  the  estate  of  one  D.  M.,  decedent,  under  ap- 
pointment by  the  Probate  Court  of  Marion  County,  Indiana; 
that  on  or  about  September  1,  19 — ,  the  defendant  was  driving 
and  operating  an  automobile  on  and  along  the  highway  known 
as  the  Indianapolis-Shelbyville  Road  proceeding  in  a  north- 
westerly direction  toward  the  city  of  Indianapolis  at  or  near 
a  point  known  as  Stop  3  on  said  Indianapolis-Shelbyville  Road  in 
Marion  County,  Indiana,  in  a  careless  and  negligent  manner 
in  that  said  defendant  was  driving  and  zigzagging  on  both  sides 
of  said  road  and  proceeding  at  a  high  and  dangerous  rate  of  speed 
of  more  than  50  miles  per  hour;  that  plaintiff's  decedent,  D.  M., 
at  said  time  was  at  a  point  on  or  near  the  edge  of  the  pavement 
of  said  road,  in  close  proximity  to  said  Stop  3,  about  to  enter 
his  own  automobile  parked  at  that  point  when  said  defendant 
in  the  said  unlawful,  negligent,  and  dangerous  manner  and 
speed  aforementioned  and  without  giving  any  signal  or  warn- 
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ing  of  the  approach  of  his  said  automobile  ran  such  auto- 
mobile into  and  against  the  said  D.  M.  with  great  force  and 
violence  and  hurled  him  forward  to  the  ground,  injuring  his 
skull  and  other  parts  of  his  body  and  causing  his  death  on  said 
September  1,  19 — ,  at  the  City  Hospital  in  the  city  of  Indianapo- 
lis ;  that  the  said  D,  M.  left  this  plaintiff  and  a  minor  son,  C.  M., 
15  years  of  age,  who  were  dependent  upon  him  for  maintenance 
and  support  and  who  are  still  living;  that  by  the  death  of  said 
decedent  as  aforesaid  they  have  been  damaged  in  the  sum  of 
$10,000  for  which  plaintiff  as  administratrix  asks  judgment, 

To  this  defendant  has  answered  in  denial  of  every  allegation 
contained  in  plaintiff's  complaint. f 

(2)  The  substance  of  the  first  paragraph  of  this  complaint 
is  that  the  plaintiff  is  the  duly  appointed  administrator  of  the 
estate  of  one  L.  A.,  deceased,  and  that  on  July  2,  19 — ,  plaintiff's 
decedent  was  a  minor  child,  eight  years  of  age,  and  that  de- 
fendant, H.  G.  was  a  boy  under  the  age  of  16  years,  and  the  son 
of  defendant,  M.  G.,  and  was  on  said  date  the  agent  and  em- 
ployee of  his  said  father;  that  on  said  date  the  said  defendant 
H.  G.  as  agent  and  employee  of  his  said  father  was  driving  a 
delivery  truck  owned  and  operated  by  his  said  father  in  and 
along  Maple  Street  in  the  city  of  Indianapolis,  Indiana,  contrary 
to  an  ordinance  of  the  city  of  Indianapolis  prohibiting  the  owner 
of  a  motor  car  to  permit  the  same  to  be  driven  by  any  person 
under  16  years  of  age,  and  at  said  time  permitted  and  know- 
ingly allowed  said  decedent  L.  A.  to  ride  upon  the  running-board 
of  defendant's  truck  in  its  travel  along  said  Maple  Street,  and 
that  while  said  truck  was  being  driven  along  said  street  by 
the  defendant  H.  G.  it  swerved  to  one  side  and  caused  said  dece- 
dent to  be  thrown  from  the  same  violently  upon  the  ground  where 
said  decedent  struck  the  pavement  with  great  force  thereby 
causing  his  death  within  a  few  hours  thereafter ;  that  by  reason  of 
the  same  plaintiff  has  been  damaged  in  the  sum  of  $10,000  for 
which  he  asks  judgment. 

The  substance  of  plaintiff's  second  paragraph  of  complaint 
is  practically  the  same  as  his  first  paragraph  with  the  additional 
allegation  that  defendants  habitually  invited  and  permitted  minor 
children  to  ride  upon  the  fenders  and  running-board  of  said 
truck  contrary  to  the  requests  and  warnings  of  decedent's  par- 
ents and  with  knowledge  of  the  dangers  and  hazards  incident  to 
the  said  decedent  and  other  children  being  permitted  by  said 
defendants  to  so  ride  upon  said  truck;  that  owing  to  said 

1  McGuire  v.  Johnson,  Circuit 
Court,  Marion  County,  Indiana,  No. 
41939. 
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defendants'  negligence  in  so  inviting  and  permitting  the  said 
decedent  to  ride  upon  the  said  truck  the  said  decedent  was 
thrown  from  the  running-board  of  the  same  as  described  in  the 
first  paragraph  and  was  thereby  killed  as  stated  therein  for 
which  plaintiff  asks  damages  in  the  sum  of  $10,000. 

To  this  defendants  have  filed  their  answer  in  denial  of  all 
the  material  allegations  contained  in  plaintiff's  first  and  second 
paragraphs  of  complaint.2 

§  1456.    Proof  of  negligence  essential. 

The  court  instructs  the  jury  that  if  you  find  and  believe  from 
the  evidence  that  on  the  occasion  in  question  defendant  oper- 
ated his  said  automobile  at  a  high,  excessive,  unreasonable,  and 
dangerous  rate  of  speed  under  the  circumstances  and  so  as  to 
endanger  the  life  and  limb  of  persons  there,  particularly  said 
N.  B,,  deceased,  and  that  thereafter  as  a  direct  result  of  the 
speed  of  the  said  automobile  being  operated  by  the  defendant 
as  aforesaid,  if  you  so  find,  the  said  N.  B.  was  struck  by  the 
defendant's  said  automobile  and  injured  so  that  she  died,  and 
that  in  operating  the  said  automobile  at  a  high,  excessive,  un- 
reasonable, and  dangerous  rate  of  speed  under  the  circumstances, 
if  you  so  find,  the  defendant  was  guilty  of  negligence,  and  that 
said  N.  B.,  deceased,  was  injured  and  died  as  a  direct  result  of 
such  negligence,  and  at  the  time  of  her  death  she  was  exercising 
ordinary  care  for  her  own  safety,  if  you  so  find,  and  that 
pecuniary  loss  was  suffered  by  her  children,  said  B.  B.,  J.  B., 
and  D.  C.,  then  the  court  instructs  the  jury  that  the  plaintiff 
is  entitled  to  recover  in  this  case  and  your  verdict  must  be  in 
favor  of  the  plaintiff  and  against  the  defendant,3 

§  1457,    Burden  of  proving  negligence. 

Arkansas. 

(1)  The  court  instructs  the  jury  that  the  burden  of  proof  in 
this  case  rests  upon  the  plaintiffs  to  establish  their  right  to  a  re- 
covery of  damages  by  a  preponderance  of  all  the  testimony.  You 
are  to  indulge  the  presumption  that  the  defendant  lumber  com- 
pany was  not  guilty  of  any  negligent  or  careless  act  in  reference 
to  the  cause  of  the  death  of  the  said  T.  T.,  and  the  burden  is 
upon  the  plaintiff  to  overcome  this  presumption  by  testimony, 
and,  after  a  consideration  of  all  the  evidence  in  the  case  you 
find  that  the  plaintiffs  have  failed  to  establish  their  right  to 

2  Feldman  v.   Greenwald,  -Circuit         3  Cummings  v.  Holly  (MoApp),  60 
Court,  Marion  County,  Indiana,  No.      SW2d  52. 
36737. 
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damages  by  a  preponderance  of  the  evidence,  then  your  verdict 
will  be  for  the  defendant.4 

(2)  The  court  instructs  the  jury  that  the  mere  fact  that  the 
intestate,  H.,  was  killed  in  a  collision  on  defendant's  road  while 
he  was  engaged  in  his  duties  as  fireman,  does  not  make  the 
defendant  liable  to  plaintiff  in  this  suit  for  damages  occasioned 
thereby;  but  the  proof  must  show  further,  and  show  affirma- 
tively, that  the  collision  which  caused  his  death  was  due  to  some 
negligence  upon  the  part  of  the  defendant.5 

Connecticut. 

The  essential  and  material  elements  of  the  cause  of  action 
alleged,  which  the  plaintiff  must  prove,  are  as  follows:  First, 
that  the  plaintiff's  intestate  was  killed  by  a  collision  with  the 
car  of  the  defendant  upon  the  highway;  second,  that  the  car 
was  then  being  driven  by  a  servant  of  the  defendant  acting  in 
pursuance  of  his  employment;  third,  that  the  collision  and 
death  were  caused  by  the  negligent  driving  of  the  servant  in 
one  or  more  of  the  ways  alleged ;  and  fourth,  that  the  plaintiff's 
intestate  was  free  from  any  negligence  on  his  part  which  con- 
tributed to  cause  his  injuries.6 

Indiana. 

I  instruct  you  that  if  you  find  from  a  preponderance  of  the 
evidence  that  M.  G.  was  struck  by  a  train  operated  by  the 
defendant  and  thereby  received  injuries  from  which  he  died 
there  is  no  presumption  of  negligence  on  the  part  of  this  de- 
fendant and  the  burden  of  proving  one  or  more  of  the  acts  of 
negligence  charged  in  the  complaint  on  the  part  of  this  defend- 
ant is  upon  the  plaintiff,  and  if  plaintiff  has  failed  to  prove 
one  or  more  of  such  acts  of  negligence  and  that  such  act  or  acts 
of  negligence  were  the  proximate  cause  of  plaintiff's  injuries 
and  death  as  alleged  in  the  complaint,  then  the  plaintiff  is  not 
entitled  to  recover  in  this  action  and  your  verdict  should  be  for 
the  defendant.7 

South  Carolina. 

In  this  action  the  plaintiff  claims  damages,  actual  and  puni- 
tive, against  the  defendants  herein  for  the  injuries  to  and 
death  of  his  son,  claiming  such  injuries  and  death  were  due 
to  and  caused  by  some  one  or  more  of  the  alleged  negligent,  wil- 
ful, or  wanton  acts  on  the  part  of  the  defendants,  or  some  of 
them,  which  are  set  out  and  specified  in  the  complaint. 

4  Thompson  v.  Southern  Lbr.  Co.,  e  Black  v.  Hunt,  96  Conn  663,  115 

104  Ark  196,  148  SW  537.  A  429. 

8  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  7  Mattingly  v.  Pennsylvania  R. 

Haist,  71  Ark  258,  72  SW  893,  100  Co.,  Circuit  Court,  Marion  County, 

AmSt  65.  Indiana,  No.  38332. 
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The  court  charges  the  jury  that  it  is  incumbent  on  the  plain- 
tiff to  satisfy  the  jury  by  the  greater  weight  of  the  evidence  that 
the  injury  and  death  of  the  plaintiff's  son  was  caused  by  some 
one  or  more  of  the  negligent  acts  charged  in  the  complaint 
before  plaintiff  can  recover  on  account  thereof.3 


§  1458.    Presumption  of  exercise  of  due  care  by  deceased. 
California. 

(1)  I  instruct  you  that  in  the  absence  of  any  evidence  to  the 
contrary  the  law  presumes  that  the  deceased  did  everything 
that  a  reasonable,  prudent  man  would  have  done  under  the  same 
circumstances  for  the  protection  of  his  own  safety.9 

(2)  The  law  presumes  that  E.  E.,  now  deceased,  in  his  con- 
duct at  the  time  of  and  immediately  preceding  the  accident  in 
question,  was  exercising  ordinary  care  and  was  obeying  the  law. 
This  presumption  is  a  form  of  prima  facie  evidence  and  will  sup- 
port findings  in  accordance  therewith  in  the  absence  of  evidence 
to  the  contrary.  Other  evidence,  if  any,  which  the  jury  finds  con- 
flicts with  such  presumption  must  be  weighed  by  the  jury  against 
the  presumption,  and  any  evidence  which  may  support  the  pre- 
sumption, to  determine  which,  if  either,  preponderates.    Such 
deliberations,  of  course,  shall  be  related  to  and  in  accordance 
with  the  court's  instructions  as  to  the  burden  of  proof. 

You  are  instructed  that  such  a  presumption  cannot  stand  in 
the  face  of  testimony  which  overcomes  it.  If  the  presumption 
has  been  overcome  by  testimony  it  passes  out  of  the  case.  If  in 
this  case  you  determine  from  the  evidence  what  the  facts  and 
circumstances  of  this  accident  were,  and  what  the  person  injured 
actually  did,  then  you  must  determine  whether  or  not  he  exer- 
cised the  care  and  vigilance  for  his  own  safety  which  the  circum- 
stances required,  by  a  consideration  of  the  facts  as  you  find 
them,  and  without  regard  for  any  presumption  that  care  was 
exercised.  If  you  find  the  actual  fact  as  to  what  the  person  who 
was  injured  did,  there  is  no  room  for  any  presumption  as  to 
what  he  did  or  for  any  presumption  that  he  exercised  care. 

A  presumption  is  a  deduction  which  the  law  expressly  directs 
to  be  made  from  particular  facts;  unless  declared  by  law  to  be 
conclusive,  it  may  be  controverted  by  other  evidence,  direct  or 
indirect ;  but  unless  so  controverted  the  jury  is  bound  to  find  in 
accordance  with  the  presumption.  *  ° 

8  Miller  v.  Atlantic  Coast  Line  R.          l  °  Shanahan  v.   Southern  Pacific 
Co.,  140  SC  123,  138  SE  675.  Co.,  188  F2d  564,  The  Federal  Court 

9  Kinnear  v.  Martinelli,  84  CalApp  applied  California  law. 
721,  258  P  686. 
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Idaho. 

There  is,  until  the  contrary  is  proved,  a  presumption  that 
the  deceased,  W.  E.  P.,  was  exercising  due  and  proper  care 
for  the  protection  of  his  person  and  the  preservation  of  his  life 
at  the  time  of  the  accident;  this  presumption  arises  from  the 
instinct  of  self-preservation  and  the  disposition  of  men  to 
avoid  personal  harm.  This  presumption  is  not  conclusive,  but  is 
a  matter  to  be  considered  by  the  jury,  in  connection  with  all 
the  other  facts  and  circumstances  of  the  case,  in  determining 
whether  or  not  the  deceased,  W.  E.  P.,  was  guilty  of  contributory 
negligence  at  the  time  of  the  accident. ' ! 

Michigan. 

The  plaintiff  in  this  case  is  not  entitled  to  any  presumption 
that  the  decedent,  S.  B.,  was  in  the  exercise  of  due  care.  Such 
presumption  of  care  obtains  in  a  case  where  the  plaintiff  has 
died  only  where  there  are  no  eye-witnesses  to  the  accident,  but 
such  presumption  is  merely  a  presumption  and  must  yield  to 
proof  or  evidence,  and  where  there  are  eye-witnesses  to  an  acci- 
dent, even  though  such  eye-witness  may  be  the  adverse  party ; 
or  relatives  of  the  adverse  party,  or  persons  riding  with  him, 
or  where  such  presumption  is  rebutted  by  proof  of  physical 
facts,  no  consideration  or  weight  may  be  given  to  such  pre- 
sumption, but  the  issue  of  due  care  must  be  determined  upon 
the  facts  and  the  evidence  in  the  case.  In  the  case  now  before 
you  it  does  not  appear  that  there  were  no  eye-witnesses  to  the 
accident,  and  you  can  therefore  give  no  weight  or  consideration 
to  any  presumption  that  the  plaintiff's  decedent  was  in  the  ex- 
ercise of  due  care.12 

Minnesota. 

The  court  instructs  the  jury  that  the  desire  to  live  is  so  great 
that  when  a  person  has  met  death  in  some  untoward  occurrence 
the  presumption  is  that  he  was  then  in  the  exercise  of  due  care ; 
but  that  presumption  may  be  overthrown  and  completely  annulled 
by  testimony  of  people  who  were  present,  who  were  eye- 
witnesses of  the  accident,  and  who  speak  of  their  knowledge  of 
the  manner  in  which  the  accident  occurred.  Now  in  this  case  a 
number  of  eye-witnesses  have  testified.  Some  came  upon  the 
witness  stand,  and  you  heard  read  the  testimony  of  others 
who  spoke  from  the  witness  stand  on  the  previous  trial  in  this 
case,  and  it  is  for  you  to  say  from  this  testimony  whether  or 

1  i  Packard   v,    O'Neil,    45    Idaho          • 2  Black  v.  Ambs,  307  Mich  644, 
427,  262  P  881,  56  ALR  317.  12  NW2d  381,  affirming  verdict  and 

judgment  for  defendant  in  wrongful 
death  action. 
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not  this  presumption  of  care  on  the  part  of  the  deceased  is  com- 
pletely overthown  and  annulled  by  the  witnesses  who  were 
spectators  of  this  tragedy. ' 3 

Nebraska. 

The  court  instructs  the  jury  that  where  a  person  is  injured 
through  negligence  of  another,  and  such  injured  person  there- 
after dies,  and  there  is  no  witness  to  the  happening  of  the 
injury,  the  law  presumes  that  such  injured  person  was  exer- 
cising reasonable  and  ordinary  care  at  the  time  of  his  injury 
with  a  view  to  his  safety. ' 4 

§  1459.     Suicide — Presumption  against. 

There  is,  under  ordinary  circumstances  a  presumption  against 
suicide.  If  the  known  facts  are  consistent  with  the  theory  of 
natural  or  accidental  death,  the  presumption  which  the  law 
raises  from  the  ordinary  motives  and  principles  of  human  con- 
duct requires  a  finding  against  suicide. l  * 

§  1460.     Act  done  in  self-defense. 
Alabama. 

(1)  The  court  charges  the  jury  that  the  mere  presence  of 
one  of  the  defendants  at  the  time  and  place  of  said  killing  is 
not  sufficient  to  make  him  responsible  for  said  act  nor  liable 
to  the  plaintiff. 

*  *     * 

If  the  jury  are  reasonably  satisfied  from  the  evidence  that 
said  B.  was  about  to  shoot  unlawfully  and  feloniously  one  or 
more  of  the  defendants  with  a  pistol,  and  the  defendant  V. 
shot  him  in  order  to  prevent  him  from  doing  so,  they  must 

find  a  verdict  for  the  defendants. 

*  *     * 

Now,  the  defendants  in  this  case  say  that  the  killing  was 
justifiable  because  it  was  done  in  self-defense;  that  is,  it 
was  done  to  prevent  B.  from  unlawfully  killing  the  defendants, 
or  one  of  them.  Before  a  person  can  successfully  establish  a 
plea  of  self-defense,  and  in  order  for  him  to  invoke  this  plea, 
he  must  be  entirely  free  from  fault  in  bringing  on  the  diffi- 
culty; he  must  be  entirely  free  from  fault  or  wrong-doing  on 
his  part  which  had  the  effect  to  provoke  or  bring  on  the  difficulty 
which  resulted  in  the  homicide.  For  a  man  to  be  justified  in 
killing  a  human  being,  he  must  be  mindful  of  his  words  and 

l3McMahon  v.  Flynn,   154  Minn          iaArdell   v.    Great   Northern   R. 
326,  191  NW  902.  Co.,  153  Minn  191,  189  NW  939. 

1 4  Albrecht  v.  Morris,  91  Neb  442, 
136  NW  48. 
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acts  on  the  occasion  of  the  killing,  and  if  by  his  words,  acts, 
or  conduct  he  shows  a  willingness  to  enter  the  conflict,  or  if 
by  words  or  acts  he  brings  it  on,  he  must  be  held  to  have 
produced  the  necessity  for  killing  his  adversary,  and  he  can- 
not invoke  the  doctrine  of  self-defense.  The  law  does  not  permit 
a  person  to  bring  about  a  conflict  with  another  person  wrong- 
fully and  unlawfully,  and  thus  produce  a  necessity  for  killing 
that  person,  and  then  plead  justification.  The  slayer  can  never 
urge  in  justification  a  necessity  caused  or  created  by  his  own 
wrongful  or  unlawful  act.  Self-defense  can  only  be  pleaded 
where  the  person  committing  the  homicide  is  entirely  free  from 
fault  in  bringing  about  the  difficulty.  It  is  not  only  essential 
that  the  person  be  entirely  free  from  fault  in  bringing  on  the 
difficulty,  but  it  is  also  requisite  that  there  must  also  be  a 
present  and  impending  peril  to  life,  or  danger  of  great  bodily 
harm,  either  real  or  apparent,  such  as  to  create  a  reasonable 
belief  in  the  bona  fide  necessity  for  the  taking  of  life,  and  there 
must  also  be  no  convenient  or  reasonable  mode  of  escape  by 
retreating  or  declining  the  combat.  Now,  if  the  defendants  did 
not  seek  to  bring  on  the  difficulty  with  B.,  it  was  still  their 
duty  to  retreat  and  avoid  the  alleged  killing  of  B.,  if  they  could 
reasonably  do  so  without  peril  to  their  lives  or  danger  of  great 
bodily  harm  to  themselves;  and,  of  course,  where  one  person 
sets  up  in  justification  the  defense  of  a  third  person,  such  third 
person  must  have  been  in  a  position  to  himself  plead  self-defense, 
as  I  have  defined  it  to  you,  in  case  this  third  person  had  himself 
done  the  killing.  Now,  if  the  jury  in  this  case  are  reasonably 
satisfied  that  the  defendants  sought  the  encounter  with  B.,  then 
you  will  consider  none  of  the  testimony  relating  to  self-defense 
in  this  case,  as  the  death  of  B.  was  thus  wrongful.  Now,  in  this 
case,  if  the  defendants  have  shown  to  your  reasonable  satisfac- 
tion that  they  were  in  imminent  peril  from  the  conduct  of  B. 
either  actually  or  reasonably,  and  that  there  was  no  reasonable 
or  convenient  mode  of  escape  by  retreating  or  declining  the 
combat,  then  the  burden  of  proof  would  be  on  the  plaintiff  to 
show  that  the  defendants  were  at  fault  in  provoking  the  diffi- 
culty, for,  where  the  defendant  has  shown  the  two  elements  of 
self-defense  mentioned,  actual  reasonably  apparent  or  imminent 
peril,  and  no  reasonable  mode  of  escape,  then  the  burden  does 
not  rest  upon  him  to  show  that  he  was  entirely  free  from  fault 
in  bringing  on  the  difficulty. ' G 

(2)  The  court  charges  the  jury  that  the  burden  is  upon  the 
defendant  under  the  defendant's  plea  "B"  to  reasonably  satisfy 
the  jury  from  the  evidence,  first,  that  the  defendant  was  free 

i 6  Brewer  v,  Vamer,  207  Ala  466, 
93  S  448. 
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from  fault  in  bringing  on  the  difficulty  which  resulted  in  the 
death  of  plaintiff's  intestate;  second,  that  the  defendant  was, 
or  reasonably  appeared  to  be,  in  imminent  danger  of  death  or 
great  bodily  harm  at  the  hands  of  plaintiff's  intestate ;  and  third, 
that  the  defendant  fired  the  shot  which  proved  fatal  to  the 
plaintiff's  intestate  in  the  honest  belief  that  such  peril  was 
impending,  and  that  it  was  necessary  for  him  to  so  shoot  in 
order  to  save  himself  from  death  or  great  bodily  harm;  and  if 
the  defendant  has  not  reasonably  satisfied  the  jury  from  the 
evidence  of  the  existence  of  each  of  these  elements  of  self- 
defense,  then  the  jury  cannot  find  for  the  defendant  under  his 

plea  "B." 

*     *     * 

The  court  charges  the  jury  that  the  burden  is  upon  the  de- 
fendant under  his  plea  "C"  to  reasonably  satisfy  the  jury,  from 
the  evidence,  that  at  the  time  of  the  shooting  of  plaintiff's 
intestate  by  the  defendant:  fir$t,  that  the  defendant  and  his 
wife  were  both  free  from  fault  in  bringing  on  the  difficulty  which 
resulted  in  the  death  of  plaintiff's  intestate;  second,  that  de- 
fendant's wife  was,  or  reasonably  appeared  to  be,  in  imminent 
danger  of  death  or  great  bodily  harm  at  the  hands  of  plaintiff's 
intestate;  and  third,  that  the  defendant  fired  the  shot  which 
proved  fatal  to  plaintiff's  intestate  under  the  circumstances 
aforesaid,  and  in  the  honest  belief  that  such  peril  was  impending, 
and  that  it  was  necessary  for  him  to  so  shoot  in  order  to  save 
his  wife  from  death  or  great  bodily  harm.  If  the  defendant  has 
failed  reasonably  to  satisfy  the  jury  from  the  evidence  of  the 
existence  of  each  of  these  elements,  then  the  jury  cannot  find 
for  the  defendant  under  the  defendant's  plea  "C."17 

(3)  In  a  civil  action  for  damages  for  a  homicide,  when  the 
defendant  under  a  plea  of  self-defense  proves  by  the  evidence  to. 
the  reasonable  satisfaction  of  the  jury  that  he  had  no  reasonably 
safe  way  of  retreat  without  increasing  his  peril;  that  he  did  not 
enter  into  the  difficulty  willingly;  and  that  at  the  time  he  killed 
his  adversary  he  was  being  feloniously  assaulted  by  him  so  that 
there  was  grievous  danger  to  his  life  or  limb,  then  I  charge  you 
that  he  has  discharged  the  burden  which  the  law  places  on  him 
and  the  burden  shifts  to  the  plaintiff  to  prove  by  the  evidence 
to  the  reasonable  satisfaction  of  the  jury  that  the  defendant  was 
at  fault  in  bringing  on  the  difficulty.18 

Mississippi. 

The  court  instructs  the  jury  for  the  plaintiffs  that  if  you 
believe  from  a  preponderance  of  the  evidence  that  the  defendant 

i*  Parke  v,  Dennard,  218  Ala  209,          l8  Harris  v,  Wright,  225  Ala  627, 
118  S  396.  144  S  834, 
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T.  J.  L.  entered  the  store  building  of  the  plaintiff's  decedent 
after  arming  himself  with  a  deadly  weapon  concealed^  on  his 
person  with  the  intention  of  provoking  a  difficulty  with  the 
decedent,  and  to  resort  to  such  deadly  weapon  if  necessary  to 
overcome  said  decedent  in  whatever  difficulty  his,  T.  J.  L.'s, 
maneuvers  and  conduct  might  reasonably  be  expected  to  bring 
about  between  him  and  decedent,  then  and  in  that  event,  the 
defendant  T.  J.  L.  is  bound,  under  the  law,  for  the  conse- 
quences of  his  own  acts,  and  has,  by  his  own  acts,  barred  him- 
self from  setting  up  any  right  of  self-defense,  and  you  must  find 
for  the  plaintiffs;  and  this  is  your  duty  under  your  oaths, 
even  though  you  should  believe  from  the  evidence  that  he  was 
in  immediate  danger  of  the  loss  of  his  own  life  at  the  hands  of 
decedent  at  the  very  time  he  fired  the  fatal  shot,  unless  you 
further  believe  from  the  evidence  that  he,  the  defendant,  at- 
tempted to  abandon  the  difficulty.  • 9 

§  1461.    Admission  of  unlawful  killing. 

The  court  instructs  the  jury  as  a  matter  of  law  that  the 
effect  of  the  admissions  in  the  answer  that  the  defendant  did 
kill  the  plaintiff's  husband  by  shooting  him  with  a  pistol,  as 
charged  in  the  second  paragraph  of  the  petition,  and  by  the 
filing  of  the  amendment  to  the  answer,  specifically  pleading 
justification,  is  to  establish  prima  facie  that  said  killing  was 
unlawful,  and  that,  if  the  plaintiff  has  proved  sufficient  facts 
or  data  from  which  the  jury  can  form  a  reasonable  estimate 
as  to  the  value  of  the  life  of  the  said  deceased,  then  such  proof, 
together  with  said  admission  and  said  plea,  would  make  out  a 
prima  facie  case.20 

§  1462.     Deceased's  character  not  in  issue. 

Whatever  may  be  a  man's  character,  he  is  entitled  to  the 
protection  of  the  law,  and  it  is  as  wrong  in  the  eyes  of  the  law 
to  slay  him  as  it  is  the  most  peaceable  and  law-abiding  citizen 

in  the  community. 

*     *     # 

To  murder  the  vilest  and  most  profligate  of  the  human  race 
is  as  much  a  crime  as  if  it  had  been  the  best,  most  virtuous, 
and  the  greatest  benefactor  of  mankind,  and  the  jury  cannot 
consider  evidence  of  the  character  of  the  deceased  in  arriving 
at  the  amount  of  their  verdict,  in  the  event  their  verdict  is  for 
the  plaintiff. 

' 9  Stevens  v,  Locke,  156  Miss  182,          2O  Home  v.  State,  27  GaApp  587, 
125  S  529,  109  SE  699. 
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Evidence  of  the  character  of  the  deceased  is  limited  in  its 
consideration  by  the  jury  to  determining  solely  whether  the  de- 
fendant in  shooting  the  deceased  acted  in  his  defense  or  in  defense 
of  his  wife. 

*     *     * 

The  evidence  of  character  of  deceased  is  immaterial  if  the 
defendant  was  the  aggressor  or  was  not  acting  in  his  defense 
or  in  the  defense  of  his  wife.2  • 

§  1463.     Contributory  negligence. 
Connecticut. 

The  other  important  thing  which  the  plaintiff  must  establish 
is  that  his  intestate  at  the  time  was  in  the  exercise  of  due  care, 
for  the  law  is  so  that  no  matter  how  negligent  the  defendant 
may  have  been,  if  the  plaintiff's  intestate  himself  was  negligent, 
thus  materially  contributing  and  concurring  in  bringing  about 
this  accident  which  resulted  in  his  death,  then  the  plaintiff 
cannot  recover.  So  that,  gentlemen,  perhaps  the  first  inquiry 
that  you  will  enter  upon  when  you  go  to  your  jury  room  will 
be  this  question : 

Was  the  plaintiff's  intestate  himself  in  the  exercise  of 
due  care  at  the  time  of  this  accident  ? 

And  if  you  should  reach  the  conclusion  that  the  plaintiff's 
intestate  was  not  in  the  exercise  of  due  care  at  that  time,  and 
that  this  accident  either  resulted  from  his  own  failure  to  observe 
due  care,  or  resulted  from  the  concurring  act  of  the  defendant 
and  the  intestate,  then  that  would  end  the  case,  and  you  would 
not  have  to  consider  the  further  elements  in  this  transaction.22 

Georgia. 

The  court  instructs  the  jury  that  before  the  plaintiff  can 
recover,  it  must  appear  from  the  evidence  that  her  husband  did 
not,  by  his  negligence,  contribute  to  the  accident  which  caused 
his  death.  He  must  have  been  free  from  fault.  That  is,  he 
must  not  have  been  guilty  of  any  negligence  contributing  to  the 
causes  which  produced  his  death.  In  other  words,  he  must  have 
been  free  from  fault  or  negligence.23 

Indiana. 

(1)  A  failure  to  exercise  reasonable  and  ordinary  care  such 
as  a  reasonably  careful  and  ordinarily  prudent  man  would  exer- 
cise under  the  same  or  like  circumstances  constitutes  negligence, 

2 1  Parke  v.  Dennard,  218  Ala  209,          23  Atlantic  Coast  Line  R.  Co.  v. 
118  S  396.  Jones,  132  Ga  189,  63  SE  834. 

22  Lukosevicia  v.  Bartow,  99  Conn 
723,  122  A  709. 
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whether  on  the  part  of  the  plaintiff' s  infant  or  minor  son  or  the 
defendant.  Under  the  issues  formed  in  this  case  any  negligence 
of  the  plaintiff's  deceased  son  which  proximately  contributed  to 
cause  the  injury  sued  for,  if  established  by  a  preponderance  of 
all  the  evidence  in  the  case,  is  a  complete  defense  to  this  action. 
But  the  defendant  has  the  burden  of  proof  to  such  defense.24 

(2)  It  is  a  question  for  you,  under  the  evidence  in  this 
cause,  to  determine  whether  at  the  time  and  place  in  controversy 
the  plaintiff's  decedent  exercised  such  reasonable  care  as  a 
reasonably  prudent  child  of  the  age,  intelligence,  experience,  and 
capacity  would  have  exercised  under  the  same  or  like  circum- 
stances ;  and  if  you  find  from  the  evidence  that  it  did  not  exercise 
such  care,  then  you  will  be  warranted  in  finding  that  it  was 
chargeable  with  negligence;  and  if  that  negligence  proximately 
contributed  to  its  injury,  then  plaintiff  cannot  recover.  But 
if  you  should  find  from  a  fair  preponderance  of  the  evidence  that 
it  did  exercise  such  care  at  the  time  and  place  in  controversy, 
or,  if  it  has  not  been  shown  by  a  fair  preponderance  of  the  evi- 
dence that  it  did  not  exercise  reasonable  care  as  above  herein 
defined,  then  you  will  be  warranted  in  finding  that  it  was 
not  chargeable  with  contributory  negligence.  If  you  further 
find  that  defendants  are  chargeable  with  negligence  which  proxi- 
mately caused  the  death  of  plaintiff's  decedent,  your  verdict 
should  be  for  the  plaintiff  in  such  sum  as  the  evidence  warrants.25 

Kentucky. 

The  court  instructs  the  jury  that  even  though  they  may 
believe  from  the  evidence  that  the  defendant's  agents  and  serv- 
ants were  negligent  in  the  operation  of  the  train  or  cars  which 
caused  the  accident  in  this  action  complained  of,  still,  if  the  jury 
further  believe  from  the  evidence  that  plaintiff's  intestate  was 
also  negligent,  and  that  but  for  his  negligence  the  accident  would 
not  have  happened,  then  the  law  is  for  the  defendant,  and  the 
jury  should  so  find.26 

Mississippi. 

The  court  instructs  the  jury  for  the  plaintiffs  that  in  all 
actions  brought  for  injuries  where  such  injuries  have  resulted 
in  death,  the  fact  that  the  person  injured  may  have  been  guilty 
of  contributory  negligence  shall  not  bar  a  recovery.27 

24  Webster     v.     Freije,     Circuit  26  Louisville  &  N.  R.  Co.  v.  Price's 
Court,  Marion  County,  Indiana,  No.  Admr.,  25  KyL  1033,  76-  SW  836. 
46974.  27  Gulf  &  S.  I.  R.  Co.  v.  Simmons, 

25  Feldman  v.  Greenwald,  Circuit  150  Miss  506,  117  S  345. 

Court,  Marion  County,  Indiana,  No.  (Based  on  Federal  Railroad  Em- 
36737.  ployee  Statute). 
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Missouri. 

The  court  instructs  the  jury  that  in  determining  whether  the 
plaintiffs  contributed,  by  their  negligence  in  the  custody  and  care 
of  their  child,  to  its  injury  and  death,  you  may  consider 
whether  or  not  they  exercised  that  degree  of  care,  caution, 
and  watchfulness  over  their  child,  in  keeping  him  off  the  street 
and  out  of  danger,  which  was  reasonable  and  proper  for  parents 
in  their  circumstances  of  life,  as  shown  by  the  evidence.28 

Texas. 

The  court  instructs  the  jury  that  the  burden  of  proof  is  upon 
the  plaintiff  to  show,  from  the  surroundings  and  circumstances 
leading  up  to  the  accident,  what  the  deceased  was  doing,  and 
that  he  was  free  from  negligence,  as  that  term  is  defined  in 
the  main  charge  of  the  court,  and  that  the  defendant's  servants 
in  charge  of  the  locomotive  were  negligent,  as  that  term  is 
defined  in  the  main  charge  of  the  court,  and  that  such  negligence 
on  the  part  of  the  servants  was  the  proximate  cause  of  the 
death  of  the  deceased.29 

§  1464.    — Intoxication. 
Arkansas. 

The  court  instructs  the  jury  that  if  you  find  from  the  pre- 
ponderance of  the  evidence  that  A.  was  intoxicated  at  the  time 
of  his  death,  then,  whether  such  intoxication  had  any  connection 
with  producing  his  death  or  not,  your  verdict  will  be  for  the 
defendant.30 

Texas. 

The  court  instructs  the  jury  that  if  you  believe,  from  the 
evidence,  that  the  said  J.  J.  at  the  time  of  the  accident  was 
intoxicated  or  in  a  state  of  intoxication;  and  if  you  believe 
that  because  of  such  intoxication  he  slipped  and  fell  in  front 
of  or  underneath  one  or  more  of  the  wheels  of  said  engine; 
and  if  you  believe  that  he  was  guilty  of  negligence  in  being 
intoxicated,  or  in  a  state  of  intoxication,  if  you  find  he  was,  at 
said  time  and  place;  and  if  you  believe  such  negligence,  if  any, 
caused  or  contributed  to  cause  his  injury  and  death,  then  in 
that  event  you  will  find  for  the  defendant;  but  if  you  find  that 

28  Levin    v.    Metropolitan    Street  App  635,  75  SW  185;  Missouri,  K. 

Ry.  Co.,  140  Mo  624,  41  SW  968.  &    T.    R.    Co.    v.    Gilmore    (TexCiv 

For  instructions  on  determination  App),  53  SW  61. 

of  question  of  cause,  see  Harrington  29  Missouri,  K.   &   T.   R.   Co.   v. 

v.  Los  Angeles  Ry.  Co.,  140  Cal  514,  Jones,  35   TexCivApp   584,   80   SW 

74  P  15,  63  LRA  238,  98  AmSt  85.  852. 

Damages  for  death  of  minor,  see  3O  Knights  of  Maccabees  v.  An- 

Stumbo  v.  Duluth  Zinc  Co.,  100  Mo  derson,  104  Ark  417,  148  SW  1016. 
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said  J.  J.  was  intoxicated,  or  in  a  state  of  intoxication,  that 
would  not  defeat  a  recovery  unless  you  further  believe  that 
the  same  was  negligence,  and  that  such  negligence  caused  or 
contributed  to  cause  the  injury.31 

§  1465.     Insanity  as  defense. 

The  defendant  as  a  defense  to  this  suit  says  he  was  insane 
at  the  time  he  killed  R.  D.  I  charge  you  that  the  burden  is 
upon  the  defendant,  not  only  from  the  evidence  to  prove  to 
your  reasonable  satisfaction  that  at  said  time  he  was  afflicted 
with  a  disease  of  the  brain,  but  also  to  prove  to  your  reasonable 
satisfaction  that  at  said  time  he  did  the  act,  killed  said  R.  D., 
in  consequence  solely  of  such  disease,  and  that  at  said  time  he 
was  afflicted  to  such  an  extent  by  said  disease  of  the  brain  as 
to  render  him  incapable  of  determining  between  right  and 
wrong,  or  of  perceiving  the  true  nature  and  quality  of  said  act, 
or  if  he  did  have  such  knowledge  and  perception,  yet  by  reason 
of  the  duress  of  such  disease  of  the  brain  he  had  so  far  lost 
the  power  to  choose  between  right  and  wrong,  and  to  avoid 
doing  said  act,  as  that  his  free  agency  was  at  the  time  destroyed, 
and  that  said  act  was  so  connected  with  said  disease  of  the  brain, 
in  the  relation  of  cause  and  effect,  as  to  have  been  the  product  of 

it  solely. 

*  *     * 

I  charge  you,  gentlemen  of  the  jury,  that  the  defendant 
is  presumed  to  be  sane,  and  responsible  at  law  for  his  acts,  and 
that  this  presumption  continues  until  the  plea  of  not  guilty  by 
reason  of  insanity  has  been  proved  to  the  reasonable  satisfac- 
tion of  the  jury. 

*  *     * 

A  moral  or  emotional  insanity,  so-called,  unconnected  with 
disease  of  the  mind,  or  irresistible  impulse  resulting  from  mere 
moral  obliquity  or  wicked  propensities  and  habits,  is  not  recog- 
nized as  a  defense  in  our  courts. 


If  the  defendant  knew  at  the  time  he  fired  the  shot  which 
proved  fatal  to  R.  D.  that  it  was  wrong  to  shoot  R.  D.,  and 
if  he  did  not  act  under  the  duress  of  a  diseased  mind  or  insane 
delusion  but  from  motives  of  anger,  revenge,  or  other  passions, 
he  cannot  claim  to  be  shielded  from  punishment  on  the  ground 
of  insanity.32 

3 'Missouri,   K.   &   T.   R.  Co.  v.         32Parke  v.  Dennard,  218  Ala  209, 
Jones,  35    TexCivApp   584,   80   SW      118  S  396. 
852. 
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§  1466.     Proximate  cause  of  death. 
Alabama. 

The  immediate  cause,  the  proximate  cause  under  the  law, 
is  the  responsible  cause  of  the  injury,  that  which  caused  it, 
in  other  words.  Then  that  would  be  actionable  if  it  were  the 
proximate  cause  of  the  injury,  and  if,  dealing  with  this  sort  of 
situation,  the  boy  failed  to  stop,  look  and  listen  before — immedi- 
ately before — at  a  point  of  vantage,  such  as  I  have  defined  to 
you,  before  attempting  to  cross  the  track  it  would  defeat  the 
right  of  recovery  under  the  question  of  simple  negligence. 

Now,  while  that  is  true,  the  question  then  looms  up,  was 
there  subsequent  negligence  here  or  not?  You  have  got  to 
go  into  that,  because  if  there  was  subsequent  negligence  which 
proximately,  that  is  to  say,  directly  caused  the  injury,  then 
that  would  be  the  proximate  cause  instead  of  the  other  one  I 
have  been  talking  to  you  about,  which  would  be  the  remote 
cause  as  the  simple  negligence.  Consequently,  you  have  got  to 
put  your  finger  on  the  causation  of  the  thing,  and  say  what 
was  the  proximate  cause  of  the  injury  to  the  boy. 

Now,  how  quick  did  this  thing  happen  ?  If  the  engineer  saw 
the  boy  and  discovered  his  peril,  in  other  words,  was  con- 
scious of  it,  aware  of  it, — that  is  what  you  mean  by  subsequent 
negligence — then  did  he  do  all  he  could  have  done,  or  might 
have  done  under  the  circumstances  he  had  the  means  of  doing 
or  time  to  do,  and  did  he  use  effectively  those  means  to  avert 
an  accident?  It  does  not  mean  necessarily  he  did  everything 
he  might  have  done,  but  did  he  do  those  things  he  had  time 
to  do  and  that  would  be  most  effective  under  the  circumstances 
to  avert  the  accident,  such  as  ringing  the  bell  or  blowing  the 
whistle?  Did  he  do  it  or  fail  to  do  it? 

Now,  whether  the  boy  was  conscious  of  his  peril  concur- 
rently with  the  consciousness  of  the  engineer — you  are  dealing 
with  a  new  picture  of  the  situation — was  the  boy  concomitant 
therewith  negligent  or  not?  Of  course,  if  the  boy  were  guilty 
of  subsequent  contributory  negligence  that  would  still  be  a  bar 
to  recovery  and  would  defeat  recovery  against  the  railroad 
company,  if  the  boy  was  guilty  of  subsequent  contributory  negli- 
gence, and  the  engineer  was  also  guilty  of  subsequent  neg- 
ligence.33 

Indiana. 

Before  you  would  be  justified  in  finding  a  verdict  for  the 
defendant,  you  must  be  satisfied  that  the  proximate  cause  of 

33  Louisville  &  N.  R.  Co.  v.  Bailey,      account  of  death  of  young  man  due 
245  Ala  178,  16-  S2d  167,  affirming      to  accident  at  railroad  crossing, 
verdict  and  judgment  for  plaintiff  on 
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the  death  of  plaintiff's  decedent  was  injuries  received  at  the 
W.  Hotel,  and  if  you  should  believe  from  the  evidence  that  the 
proximate  cause  of  plaintiff's  decedent's  death  was  not  accidental 
injuries  received  at  the  W.  Hotel  but  was  disease  which  inter- 
vened and  produced  his  death,  your  verdict  should  be  for  the 
defendant.34 

Oklahoma. 

Before  you  can  find  for  the  plaintiff  you  must  find  from  a 
preponderance  of  the  evidence  that  death  was  the  direct  and 
proximate  result  of  the  negligence  of  the  defendant.35 

Washington. 

You  are  therefore  instructed  that  in  an  action  such  as  this, 
you  are  entitled  to  find  that  the  injury  is  the  proximate  cause 
of  death,  although  a  disease  intervenes,  if  you  find  that  the 
injury  caused  the  disease  from  which  death  resulted,  or,  if 
the  injury  did  not  cause  the  death,  you  find  that  it  concurred 
with  the  disease  as  a  direct  agent  in  producing  death,  but  for 
which  death  would  not  have  resulted  when  it  did,  where  you 
find  further  there  was  no  intervening  act  or  neglect  on  the  part 
of  decedent  or  a  third  person  which  contributed  to  the  fatal 
result. 


*  *  # 


You  are  further  instructed  that  a  person  who  by  his  wrong- 
ful or  negligent  act  or  omission  accelerated  a  diseased  condition, 
thereby  hastening  and  prematurely  causing  the  death  of  the 
diseased  person  may  be  held  liable  even  though  that  disease 
would  probably  have  resulted  in  death  at  a  later  time  without 
any  wrongful  or  negligent  act  having  been  committed.  If  you 
find  from  the  evidence  in  this  case  that  the  defendant  was 
negligent,  that  the  deceased  was  not  guilty  of  contributory 
negligence,  and  that  the  negligence  of  the  defendant  was  the 
proximate  cause  of  the  death,  the  fact  that  the  physical  con- 
dition of  the  deceased  contributed  to  his  death  does  not  relieve 
the  defendant  of  liability.  There  is  no  liability  on  a  defendant 
in  an  action  such  as  this,  however,  for  a  death  which  results 
from  a  pre-existing  disease  which  the  deceased  had  and  which 
death  did  not  result  from  any  wrongful  act  or  neglect  on  the  part 
of  the  defendant.36 

3,4  Donaldson  v.  Washington  Ho-  36  Cunningham  v.  Dills,  19  Wash 
tel,  Circuit  Court,  Marion  County,  2d  845,  145  P2d  273,  affirming  judg- 
Indiana,  No.  35331.  ment  for  plaintiff. 

38  Cushing  Kef.  &  Gasoline  Co.  v. 
Deshan,  149  Okl  225,  300  P  312. 
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Wisconsin. 

The  fifth  question  for  the  jury  is  this: 

Was  the  neglect  of  the  trainmen  on  the  T.  train  to 
securely  block,  couple  or  brake  the  said  three  cars,  so  that 
they  would  not  escape  and  run  south  on  the  main  line 
track,  a  proximate  cause  of  A.'s  death? 

A  proximate  cause  of  a  death  is  a  cause  which  efficiently 
produces  or  contributes  to  produce  the  death  as  a  natural  and 
probable  result,  under  such  circumstances  that  the  person  re- 
sponsible for  the  cause  ought  reasonably  to  have  foreseen  that 
some  injury  to  some  person  might  probably  occur  by  reason  of 
the  cause  in  question. 

In  case  the  jury  become  satisfied  by  the  evidence  to  a  reason- 
able certainty  that  this  question  should  be  answered  "Yes," 
you  will  so  answer  it;  otherwise  you  should  answer  it  "No."37 

§  1467.    Damages. 
Arkansas. 

The  court  instructs  the  jury  that  in  assessing  damages  in 
a  case  of  this  kind  they  are  not  assessed  by  way  of  penalty 
or  punishment  or  of  sentiment,  or  to  compel  the  defendant 
to  contribute  to  the  support  of  a  minor,  but  are  allowed  only 
upon  the  basis  of  such  pecuniary  loss  as  the  proof  shows  the 
party  in  interest  has  sustained;  and  this  is  to  be  determined 
by  the  rules  given  you  in  the  previous  instructions.38 

Connecticut. 

Just  so  far  as  you  can,  you  are  to  base  damages  on  the 
loss  which  would  come  to  his  estate  by  reason  of  his  untimely 
death.  So  that  the  rule,  as  I  say,  is  the  lump  sum  which  will 
fairly  give  compensation  for  the  loss  of  the  net  earnings  for 
the  space  of  time  which  you  may  fairly  expect  this  boy  to  live 
after  he  reaches  21.39 

Kentucky. 

The  court  instructs  the  jury  that  if  they  find  for  the  plaintiff, 
they  shall  assess  such  damages  as  will,  in  the  opinion  of  the 

37  Arneberg  v.  Chicago,  M.  &  St.  Lang's  Admr.,  100  Ky  221,  19  KyL 
P.    R.    Co.,    Circuit    Court,    Lincoln  65,  38  SW  503,  40  SW  451,  41  SW 
County,  Wisconsin;  see  182  Wis  85,  271;  Louisville  &  N.  R.  Co.  v.  Kelly's 
195  NW  844.  Admx.,  100  Ky  421,  19  KyL  69,  38 

38  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  SW   852,  40   SW  452;    Oulighan  v. 
Haist,  71  Ark  258,  72  SW  893,  100  Butler,   189  Mass  287,  75  NE  726; 
AmSt  65.  Toledo  Ry.   &  Light  Co.  v.  Ward, 

Measure  of  damages,  see  North-      25  OhCirCt  399. 

ern  Pacific  R.  Co.  v.  Freeman,  83          39  Schrayer   v.   Bishop   &  Lynes, 
F  82;   Chesapeake  &  0.  Ry.  Co.  v.      92  Conn  677,  104  A  349. 
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jury,  reasonably  compensate  plaintiff  for  the  loss  sustained  by 

the  death   of  plaintiff's  intestate,  not  exceeding  $ ;   and, 

in  fixing  the  amount  of  such  compensation,  the  jury  may  take 
into  consideration  the  power  of  the  deceased  to  earn  money.40 

Michigan. 

Where  death  is  not  instantaneous,  and  the  deceased  lived 
for  an  appreciable  period  of  time  after  the  injury,  the  statute 
permits  an  action  to  be  brought  by  the  personal  represent- 
atives of  such  deceased  to  recover  the  probable  earnings  which 
the  deceased  would  have  received  in  his  lifetime,  except  for 
the  injury  in  question,  without  deductions  for  food  and  cloth- 
ing. Under  such  circumstances  the  plaintiff  is  entitled  to  recover 
the  same  damages  that  the  deceased  would  have  been  entitled 
to  recover  had  he  brought  the  action  in  his  lifetime.  That  is  to 
say,  you  may  award  such  damages  as,  in  your  judgment,  would 
be  a  fair  compensation  for  the  loss  sustained  by  the  deceased  by 
reason  of  the  injuries  he  received.  You  are  to  consider  his  age, 
his  habits  of  industry,  his  ability  to  labor,  his  capacity  to  earn 
money,  and  the  wages  he  was  in  the  habit  of  earning  when  in- 
jured, the  pain  and  suffering  endured  by  him  in  consequence  of 
the  injuries  received,  the  length  of  time  he  would  probably 
have  lived  had  he  not  been  injured,  the  loss  he  sustained  by 
reason  of  being  deprived  by  such  injuries  of  the  ability  to  labor 
and  earn  money  during  the  time  he  probably  would  have  lived 
had  he  not  been  injured,  using  your  best  judgment,  under  all 
the  facts  and  circumstances  in  the  case,  in  arriving  at  what 
would  be  a  just  compensation  for  such  loss/ " 


•  41 


Mississippi. 

(1)  If  you  find  for  the  plaintiff,  you  should  award  such 
compensation  as   you  believe   from  the  evidence   includes   all 
the  damages  of  every  kind  to  the  decedent,  if  any,  and  all 
damages  of  every  kind,  if  any,  to  any  and  all  parties  interested 
in  the  suit.42 

(2)  The  court  charges  the  jury  that  if  you  find  for  the 
plaintiff  it  will  be  your  duty  to  return  your  verdict  for  that 
sum  which  will  be  fair  and  reasonable  compensation  for  all  of 
the  damages  sustained  by  the  plaintiffs,  if  any,  as  shown  by 
the  testimony,  as  a  direct  and  proximate  result  of  the  negli- 

40  Chesapeake   &    O.   Ry.   Co.   v.  Houghton    County    Street   Ry.    Co., 

Dixon's  Admx.,  104  Ky  608,  20  KyL  138  Mich  242,  101  NW  530. 
792,  47  SW  615.  42  Gulf,  M.  &  N.  R.  Co.  v.  Gra- 

4  <  Kyes   v.   Valley   Tel-    Co.,   132  ham,  153  Miss  72,  117  S  881. 
Micli   281,   93   NW  623;    Olivier  v. 
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gence,  if  any,  of  the  defendants,  in  the  injury  and  death  of  the 
decedent  M.43 

Ohio. 

If  you  find  for  the  plaintiff  under  the  instructions  of  the 
court,  you  will  award  as  damages  such  sum,  not  exceeding  the 
amount  claimed  in  the  petition,  as  you  find  will  fairly  and  reason- 
ably compensate  the  estate  of  the  decedent  for  the  destruction 
of  his  power  to  earn  money,  and  in  arriving  at  this  amount  the 
jury  is  authorized  to  consider  all  the  testimony  bearing  on  that 
subject.  The  rule  just  stated  to  you  is  the  only  rule  which  may 
be  applied  in  this  case,  in  case,  of  course,  you  find  for  the  plain- 
tiff, and  no  consideration  may  be  given  by  you  to  any  other 
measure  of  damages  except  the  one  stated,  that  is,  that  if  you 
find  for  the  plaintiff,  you  will  award  such  sum  as  damages  as 
will  fairly  and  reasonably  compensate  the  estate  of  the  decedent 
for  the  destruction  of  his  power  to  earn  money.44 

Wisconsin. 

In  assessing  damages  for  the  death  of  A.  P.,  you  have  a  right 
to  take  into  consideration  the  testimony  bearing  upon  that 
question  and  allow  such  damages  as  you  deem  a  fair  and  just 
compensation,  with  reference  to  the  pecuniary  injury,  resulting 
in  the  death  of  A.  P.,  and  in  estimating  the  plaintiff's  damages 
you  have  the  right  to  take  into  consideration  whatever  you 
believe,  in  a  pecuniary  way,  from  the  evidence,  the  plaintiff  might 
have  reasonably  expected  from  the  continued  life  of  A.  P.45 

§  1468.    —Death  of  parent46 

California. 

The  court  instructs  the  jury  that  if  you  find  for  the  plain- 
tiff, in  determining  the  amount  of  damages  to  the  children,  you 
have  and  are  to  consider  the  value  of  the  nurture  and  in- 
struction, moral  and  physical,  and  intellectual  training,  if  any, 
which  the  father  gives  to  the  children,  and  in  determining  such 
value  you  are  not  limited  to  a  case  of  similar  service  rendered 
by  a  hired  servant,  but  may  take  into  consideration  the  value 
of  such  service  when  rendered  by  the  father  to  his  children, 
having  regard  to  the  evidence  in  this  case,  if  there  be  any, 
as  to  the  ability  and  willingness  of  the  deceased  to  nurture, 
care  for,  train,  and  educate  his  children.47 

43  Gulf    Ref.    Co.   v.    Miller,   153          46  See  also  §  1469,  infra,. 

Miss  741,  121  S  482.  47  Western    States    Gas    <&    Elec. 

44  Lo.uisville     &     N.    R.     Co.    v.      Co.  v.  Bayside  Lbr.  Co.,  182  Cal  140, 
Greene,  26  OhApp  392,  160  NE  495.      187  P  735. 

4BPrange  v.  Rognstad,  205  Wis 
62,  236  NW  650. 
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Ohio. 

If  you  find  that  the  negligence  of  the  defendants  in  this 
case  caused  the  death  of  E.  L.,  and  that  she  was  free  from 
negligence  contributing  to  her  injury  and  death,  then  I  charge 
you  it  is  the  law  that  in  such  a  case  the  damages  which  may 
be  recovered  are  limited  to  the  pecuniary  loss  sustained  by 
the  beneficiaries,  and  each  of  them,  and  do  not  include  such 
elements  as  bereavement  or  mental  pain  and  suffering  of  the 
children  and  next  of  kin,  nor  the  loss  of  the  society  or  comfort 
of  the  deceased.  And  should  you  in  your  deliberations  reach  a 
point  in  fixing  the  amount  of  damages  which  has  been  sus- 
tained by  the  death  of  E.  L.  you  must  further  find  what  amount 
of  pecuniary  loss  was  suffered  by  P.  L.,  by  M.  K.,  by  G.  M.,  by 
E.  J.,  by  G.  J.  or  any  of  them  sustained  any  pecuniary  loss. 

.  .  .  [Comment  by  reviewing  court:  "  'Sustained  any 
pecuniary  loss'  at  end  of  paragraph  seem  to  lack  some  connecting 
phrase,  but  this  whole  charge  is  intelligible."] . 

The  lump  sum  of  the  individual  pecuniary  losses  so  found 
by  you  shall  constitute  the  sum  for  which  you  may  return  a 
verdict  for  the  plaintiff  in  the  event  that  you  should  so  find 
that  she  is  in  any  wise  entitled  to  a  verdict.  .  .  . 

Now  the  measure  of  damages  in  any  case  like  this,  if  you 
should  find  for  the  plaintiff  on  the  issues  joined  submitted  to 
you,  is  as  follows:  It  is  the  pecuniary  injury  only;  that  is,  the 
money  value  of  the  deceased  to  her  children.  You  are  to  com- 
pensate these  children  for  the  life  of  their  mother.  The  jury 
cannot  consider  the  bereavement  or  the  mental  or  bodily  suffer- 
ing of  either  said  deceased  or  her  children,  nor  can  you  allow  any- 
thing by  way  of  exemplary  damages.  The  sole  question  for 
the  jury  as  to  damages  is  what  actual  pecuniary  loss  these 
children  have  sustained  by  the  death  of  their  mother;  and  in 
coming  to  a  conclusion  on  this  matter,  the  jury  may  consider  the 
habits  of  the  deceased  at  the  time  of  her  death,  whether  or  not 
she  was  an  industrious  woman,  her  capacity  and  ability  to  work, 
the  aid  and  help  she  was  to  her  children  and  each  of  them,  her 
age,  and  for  any  other  circumstances,  presented  in  the  evidence, 
if  any ;  as  will  aid  you  in  coming  to  a  correct  conclusion. 

If  you  find  for  the  plaintiff,  you  will  award  such  sum  as,  in 
your  opinion,  said  plaintiff  is  entitled  to  and  insert  it  in  your 
verdict.48 
Oklahoma. 

.    You  are  instructed  that  the  measure  of  damages  for  the 
wrongful  death  of  a  wife  and  mother  is  the  pecuniary  loss  suf- 

4flWartik    v.    Miller,    48    OhApp 
494,  194  NE  433. 


237  DEATH  BY  WRONGFUL  ACT  §  1468 

fered  by  the  widower  and  minor  child  by  being  deprived  of  her 
care  and  support,  as  determined  by  her  age,  physical  condition, 
occupation,  earning  capacity  and  the  use  made  by  her  of  her 
earnings.49 

Texas. 

The  court  instructs  the  jury  that  by  pecuniary  aid  is  meant 
not  only  money,  but  everything  that  can  be  valued  in  money, 
and,  in  the  case  of  the  infant  child,  E.  J.  G.,  it  includes  the 
reasonable  pecuniary  value  of  the  nurture,  care,  and  admonition, 
if  any,  you  believe  from  the  evidence  said  child  would  have 
received  from  the  said  E.  H.  G.,  deceased,  had  he  lived  during 
its  minority.  If  you  find  for  plaintiffs,  or  any  of  them,  you  will 
not  allow  anything  for  any  grief  or  sorrow  on  account  of  the 
death  of  the  said  E.  H.  G.,  or  the  loss  of  his  society,  affection, 
or  companionship.  If  you  should  find  for  plaintiffs  or  any  of 
them,  then  you  will  apportion  the  amount  so  found  among  them 
in  such  sum  as  you  may  determine  each  is  entitled  to  receive.50 

Washington. 

(1)  The  court  instructs  the  jury  that  in  estimating  the 
value,  the  money,  or  pecuniary  value,  of  the  father's  life  to  this 
boy,  you  can  consider  not  alone  the  father's  habits  in  life,  the 
mental  qualifications,  and  capacity  for  accumulating  property  or 
earning,  but  you  also  have  the  right  to  consider  any  pecuniary 
loss,  if  this  boy  has  sustained  any  such,  which  the  evidence 
may  show  he  has  sustained,  by  a  preponderance  of  the  evidence 
by  reason  of  the  loss  of  the  care  or  society,  training,  guidance, 
and  counsel  of  this  father,  which,  as  I  have  instructed  you,  he 
had  a  right  to  expect.5 ' 

(2)  The  court  instructs  the  jury  that  you  will  then  consider 
from  all  the  facts  and  circumstances  in  the  case  what  sum  of 
money  he  would  probably  have  expended  in  the  care,  support, 
maintenance,  and  education  of  the  minor  child,  M.  M.  N.,  from 
the  period  of  his  death  until  said  M.  M.  N.  should  have  arrived 
at  the  age  of  18  years.    You  will  likewise  consider  the  care, 
attention,  advice,  and  training  which  he  would  probably  have 
given  her  from  the  time  of  his  death  until  she  reached  the  age 

49  Cook  v.  Knox  (Okl),  273  P2d  pacity  for   accumulating  property/ 
865.  is  n<>t  aPt>  tut,  when  read  in  con- 

50  St.  Louis,  S.  F.  &  T.  R.  Co.  v.  nection  with  the  context,  it  seems 
Geer  (TexCivApp),  149  SW  1178.  plain  that  the  jury  could  not  have 

51  Rochester  v.  Seattle,  R.  &  S.  understood  that  they  were  to  con- 
Ry.   Co.,  75  Wash  559,  135  P  209.  sider  the  expectation  of  inheritance 
"The  clause  in  the  instruction,  *ca-  as  an  element  of  damage." 
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of  18  years,  and  determine  what  the  pecuniary  value  of  that  for 
that  period  of  time  would  be  to  her.52 

§  1469.    — Death  of  husband  and  father. 
Arkansas. 

(1)  The  court  instructs  the  jury  that  if  you  find  for  the 
plaintiff,  your  verdict  should  be  for  such  a  sum  of  money  as 
you  believe  from  the  evidence  would  be  just  and  fair  compen- 
sation for  all  the  pecuniary  injury  suffered  by  her  by  reason  of 
the  injury  and  death  of  the  said  W.  H.,  and  in  arriving-  at  this 
sum  you  may  take  into  consideration  such  care,  support,  and 
sustenance,  and  such  advantages  and  benefits  in  the  way  of 
training  and  education,  both  moral  and  intellectual,  if  any,  as 
you  may  believe,  from  the  evidence,  she  would  receive  from  or 
through  him  if  his  injury  and  death  had  not  occurred.53 

(2)  The  court  instructs  the  jury  that  if  you  find  for  the 
plaintiff  you  will  assess  the  damages  at  such  amount  as  will 
fairly  compensate  deceased's  widow  and  estate  for  such  damages 
as  are  shown  by  the  proof  to  have  been  sustained  by  each, 
if  any,  caused  by  the  injury  and  death  of  G.  A.  W.,  allowing 
the  widow  such  amount  of  pecuniary  damages  as  she  has  suffered, 
if  any,  by  reason  of  the  injury  and  death  of  her  husband, 
basing  such  damages  on  the  present  value  of  the  amount  that, 
in   your  judgment,   deceased   would   have   contributed   to   the 
support  and  well  being  of  his  wife  during  his  lifetime,  having 
regard  to  the  probable  duration  of  his  life,  the  amount  he  has 
customarily  contributed  to  the  support  and  well  being  of  his 
wife,  if  anything,  and  what,  in  your  judgment,  he  would  have 
contributed  to  her  during  the  remainder  of  his  life  but  for  the 
accident  causing  his  death,  taking  into  consideration  the  age, 
health,  habits,  expectation  of  life,  mental  and  physical  capacity 
for  and  disposition  to  labor,  and  the  probable  increase  or  diminu- 
tion of  that  ability  with  the  lapse  of  time,  his  earning  power 
and  rate  of  wages,  and  you  will  award  his  estate  such  amount 
of  damage  as  will  fairly  compensate  for  the  mental  and  physical 

52  Neal  v.   Phoenix  Lbr.   Co.,   64  in  money,  if  any,  of  the  life  of  the 
Wash  523,  117  P  267.  deceased  to  her  father  and  mother. 

53  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Hillebrand  v.  Standard  Biscuit  Co., 
Haist,  71  Ark  258,  72  SW  893,  100  139  Cal  233,  73  P  163. 

AmSt  65.  An  instruction  on  pecuniary  dam- 
Instruction    was    held    proper    as  ages  was   held  right  as   far  as   it 
allowing   damages   for   loss    of   de-  went,  and  it  was  held  that  if  plain- 
cedent's   society  in  a  material  and  tiff   desired   a   specific   enumeration 
pecuniary   sense.     Northern    Pacific  of  allowable  pecuniary  damages,  he 
R.  Co.  v.  Freeman,  83  F  82.  should  have  requested  it.    Malott  v. 
An  instruction  that  the  pecuniary  Shimer,  153  Ind  35,  54  NE  101,  74 
loss  in   such  case  means  the  value  AmSt  278. 
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pain  and  suffering  endured  by  the  deceased,  if  any,  between  the 
time  of  his  injury  and  the  time  of  his  death.54 

California. 

The  court  instructs  the  jury  that  if  your  verdict  shall  be 
for  the  plaintiff,  such  damages  may  be  given  by  you  to  plain- 
tiff as,  under  all  the  circumstances  of  the  case,  may  be  just. 
And  in  determining  the  amount  of  such  damages,  you  have 
the  right  to  take  into  consideration  the  pecuniary  loss,  if  any, 
suffered  by  this  plaintiff  in  the  death  of  the  person  killed  by 
being  deprived  of  his  support;  also  the  relations  proved  as 
existing  between  plaintiff  and  deceased  at  the  time  of  his  death, 
and  the  injury,  if  any,  sustained  by  her  in  the  loss  of  his 
society,58 

Illinois. 

The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  on  January  22,  18 — ,  F.  D.  came  to  his  death, 
while  in  the  exercise  of  ordinary  care  for  his  own  safety,  in 
the  manner  and  by  the  means  set  forth  in  the  amended  declara- 
tion filed  herein;  and  if  the  jury  further  believe  from  the 
evidence  that  the  death  of  the  said  F.  D.  was  caused  by  the 
negligence  of  the  defendant  E.  L.  &  P.  Co.,  as  charged  in 
the  declaration;  and  if  the  jury  further  believe  from  the  evidence 
that  the  said  F.  D.  left  surviving  him  a  widow  and  children, 
as  charged  in  the  declaration,  and  that  such  widow  and  children 
by  the  death  of  the  said  F.  D.  have  been  and  are  deprived  of 
their  means  of  support,  then,  in  law,  the  plaintiff  is  entitled  to 
recover.56 

Indiana. 

(1)  The  court  instructs  the  jury  that  if  you  find  for  the 
plaintiff,  you  will  award  such  damages  as  in  your  judgment 
will  fairly  compensate  his  widow  and  children,  if  any,  dependent 

54  Warren  v.  Ohio  Valley  R.  Co.  v.  other,    the    society,    were    parts    of 
Waldrop,  93  Ark  127,  123  SW  792.  'all  the  circumstances  of  the  case,* 

55  Beeson  v.  Green  Mountain  Gold  for  the  jury  to  take  into  considera- 
Min.  Co.,  57  Cal  20.    In  approving  tion    in    estimating   what    damages 
this    instruction,    the    court    said:  would    be    just,    from    a   pecuniary 
"The  loss  of  a  kind  husband  may  point  of  view." 

be    a    considerable    pecuniary    loss  See  also   Keast  v.   Santa  Ysabel 

to  a  wife;  she  loses  his  advice  and  Gold  Min.  Co.,  136  Cal  256,  68  P  771. 

assistance  in  many  matters   of  do-  66  Economy   Light   &   Power   Co. 

mestic  economy.  *  *  *  The  social  and  v.  Stephen,  187  111  137,  58  NE  359. 

domestic    relations    of    the    parties,  See  also   Callison  v.   Brake,   129 

their  kindly  demeanor  toward  each  F  196. 
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on  him  for  support,  not  exceeding  the  amount  named  in  the 
complaint.57 

(2)  If  under  the  evidence  and  the  court's  instructions, 
you  find  for  the  plaintiff  the  measure  of  damages  will  be  such 
amount  as  will  fairly  compensate  the  widow  and  minor  child 
for  any  pecuniary  loss  they  or  either  of  them  may  have  sustained 
by  reason  of  the  death  of  the  decedent,  not  exceeding  the 
amount  alleged  and  prayed  for  in  the  complaint.  If  decedent 
left  a  minor  child  who  was  deprived  of  the  support,  maintenance, 
education,  nurture,  care,  medical  attendance,  and  training  of 
his  deceased  parent  during  minority,  you  would  be  justified 
in  taking  such  loss  into  consideration  in  determining  the  amount, 
if  any,  you  award.  Where  a  deceased,  in  an  action  of  this 
nature,  leaves  a  widow  and  one  or  more  minor  children  the 
law  implies  that  they  sustain  some  injury  for  which  the  wrong- 
doer must  compensate  in  damages,  the  amount  of  which  depends 
on  the  evidence.  The  obligation,  disposition,  and  ability  to  earn 
wages  and  to  care  for,  support,  advise,  and  protect  those  de- 
pendent on  him  are  proper  to  be  considered  by  you  in  arriving 
at  the  amount  of  your  verdict.  Within  the  statutory  limit  of 

$ ,  the  law  warrants  the  recovery  of  such  full  pecuniary 

compensation  as  the  evidence  shows.  In  estimating  the  damages 
to  the  widow,  it  is  proper  to  consider  the  earnings  of  the  de- 
ceased, the  amount  expended  for  his  family,  his  age,  health, 
expectancy,  and  industry  as  shown  by  the  evidence.58 

Maryland. 

(1)  If  the  jury  should  find  a  verdict  for  the  plaintiff,  they 
may,  in  estimating  the  damages  to  be  allowed,  consider  what 
was  the  pecuniary  loss  which  the  said  T.  N.  K.,  widow,  has 
sustained  by  reason  of  the  death  of  her  said  husband,  and  may 
consider  the  reasonable  probabilities  of  the  continuance  of  the 
joint  lives  of  the  said  T.  N.  K.  and  A.  A.  K.  but  for  his  said 
death,  and  may  allow  her  such  damages  as  in  their  judgment 
would  compensate  her  for  such  pecuniary  loss  as  she  has 
sustained,  and  reasonably  will  sustain,  by  reason  of  said  death; 
and  in  estimating  the  damages  which  the  minor  children,  H.,  V., 
and  A.  K.,  have  sustained,  they  may  consider  what  pecuniary  loss 

*7  Indianapolis    &    Northwestern  47  AmRep  390;  Hudson  v.  Hauser, 

Trac.  Co.  v.  Newby,  45  IndApp  540,  123  Ind  309,  24  NE  243;  Malott  v. 

90  NE  29,  91  NE  36.  Shimer,  153  Ind  35,  54  NE  101,  74 

*8  McGuire    v.    Johnson,    Circuit  AmSt  278;  Wabash  R.  Co.  v.  Gret- 

Court,  Marion  County,  Indiana,  No.  zinger,   182    Ind   155,    104  NE    69; 

41939,  Instructions,  1928-30,  p.  233.  Hunt  v.  Conner,  26  IndApp  41,  59 

See    also    Board    of    Comrs.    of  NE  50. 
Howard  County  v.  Legg,  93  Ind  523, 
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they  have  sustained  by  reason  of  the  death  of  their  father, 
A.  A.  K,  the  prospective  damages  to  be  estimated  up  to  the 
majority  of  the  said  H.,  V.,  and  A.  K.  And  the  jury  shall 
by  their  verdict  find  and  direct  what  shall  be  the  share  of  the 
said  widow  and  what  shall  be  the  shares  of  the  said  minor 
children  of  the  amount  of  their  verdict.59 

(2)  The  court  instructs  the  jury  that  if  they  find  a  verdict 
for  the  plaintiff,  they  may,  in  estimating  the  damages  to  be 
allowed,  consider  what  was  the  pecuniary  loss  which  the  said 
J.  M.  W.,  widow,  has  sustained  by  reason  of  negligent  killing 
of  her  said  husband,  W.  B.  W.,  and  may  consider  the  reasonable 
probability  of  the  continuance  of  the  joint  lives  of  the  said 
W.  B.  W.  and  the  said  J.  M.  W.,  but  for  such  negligent  killing 
of  her  husband,  and  may  allow  her  such  damages  as  in  the 
judgment  of  the  jury  would  compensate  her  for  such  pecuniary 
loss  as  she  has  sustained,  and  reasonably  will  sustain,  by 
reason  of  said  killing  of  her  husband*60 

Missouri. 

(1)  The  court  instructs  the  jury  that  if  you  find  for 
plaintiff,  and  find  from  the  evidence  that  deceased  was  not 
guilty  of  contributory  negligence,  then  you  will  award  plaintiff, 
as  administratrix,  such  sum  in  damages  as  the  jury  shall  find 
and  believe  from  the  evidence  will  reasonably  compensate  the 
widow  of  deceased,  B.  H.,  for  any  necessary  pecuniary  loss,  if 
any,  sustained  by  her  in  her  necessary  support  and  maintenance, 
if  any  resulting  from  the  death  of  her  husband,  and  such 
further  sum  as  will  reasonably  compensate  the  children  of 
deceased,  A.  and  W.,  for  any  necessary  pecuniary  loss  sus- 
tained by  them  during  their  minority  in  their  necessary  main- 
tenance, education,  and  support  as  the  direct  result  of  the 
death  of  the  deceased,  and  in  this  connection  the  jury  may  take 
into  consideration  the  age  of  the  deceased,  and  the  members 
of  his  family  above  mentioned,  and  his  habits,  earnings,  and  his 
expectancy  in  life. 

The  jury  will  also  take  into  consideration  the  personal 
expenses  of  deceased  and  can  only  award  such  sum  in  the 
aggregate  as  the  jury  shall  believe  from  the  evidence  the 
said  members  of  his  family  had  reasonable  grounds  to  expect 
from  deceased,  if  any,  in  the  way  of  actual  pecuniary  assistance, 
as  above,  had  he  lived,  if  any,  and  your  whole  award  can- 
not exceed  $ .Gl 

59  McAdoo  v.  State  ex  rel.  Kuntz-          6  '  Hurlburt  v.  Bush,  284  Mo  397, 
man,  136  Md  452,  111  A  476.  224  SW  323. 

60  Riley  v.  State  for  Use  of  Walk- 
er, 140  Md  137,  117  A  237. 
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(2)  The  court  instructs  the  jury  that  if  you  find  for 
plaintiff  on  either  count  of  the  petition,  and  find  under  the 
evidence  that  by  reason  of  her  husband's  death,  resulting  from 
his  injuries,  she  was  deprived  of  support,  maintenance,  and 
ministration  to  her  physical  needs  and  comforts,  they  will  assess 
her  compensatory  damages  at  such  sum  as  they  shall  find  from 
the  evidence  will  compensate  her  for  such  loss  of  support, 
maintenance,  and  ministration  to  her  physical  needs  and  neces- 
sary comforts  from  the  date  of  her  husband's  death  to  the  pres- 
ent time,  and  during  such  future  time  as  the  jury  shall  believe 
from  the  evidence,  she  will  probably  continue  to  live,  and  he 
most  probably  would  have  continued  to  live,  but  for  his  injuries 
aforesaid,  and  would  have  continued  to  support,  maintain,  and 
minister  to  her  physical  needs  and  comforts  as  his  wife,  living 
with  him,  not  exceeding  $8,000.62 

New  York. 

This  plaintiff  may  recover  from  the  defendants  such  a  sum 
of  money  as  you  jurors  say  would  be  fair  and  just  compensation 
for  the  pecuniary  injuries  resulting  from  the  death  of  J.  E.  Y. 
to  the  widow,  G.  A.  Y.63 

Virginia. 

The  court  instructs  the  jury  that  if  they  shall  find  for  the 
plaintiff,  in  estimating  his  damages  they  may  take  into  con- 
sideration compensation  for  the  loss  of  his  care,  attention,  and 
society  to  his  family,  together  with  such  sum  as  they  may  deem 
fair  and  just  by  way  of  solace  and  comfort  to  them  for  the 
sorrow,  suffering,  and  mental  anguish  occasioned  by  his  death, 
not  to  exceed,  however,  the  sum  of  $ ,64 

Wisconsin. 

You  will  consider  the  age  of  the  deceased  and  of  the  wife, 
and  the  condition  of  health  of  the  deceased  and  his  earning 
capacity  and  his  reasonable  prospects  at  the  time  of  his  death, 
and  will  allow  such  sum  as  will  equal  the  present  value  of  such 
support  and  protection  of  the  wife  as  the  husband  would  have 
furnished  during  the  time  he  probably  would  have  lived.  You 
should  also  consider  such  accumulations  of  property  as  would 

62  Tibbels  v.  Chicago  Great  West-  he   left   a   family    consisting    of   a 
ern  R.  Co.  (MoApp),  219  SW  109.  wife,  three  sons,  and  two  daughters; 

63  Sider  v.  General  Elec.  Co.,  203  and  that  he  was  a  ship  calker  by 
AppDiv  443,  197  NTS  98;  affd.  238  trade,  with  practically  constant  em- 
NY  64,  143  NE  792,  34  ALR  158.  ployment.    This  evidence  was   suffi- 

64  Portsmouth    Street    R.    Co.    v.  cient  to  warrant  the  court  in  giving 
Peed's  Admr.,   102  Va  662,  47   SE  the  instruction." 

850.    "The  evidence  shows  that  the          See  also  Memphis  Consol.  Gas  & 
deceased  was  64  years  of  age;  that      Elec.  Co.  v.  Letson,  135  P  969. 
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have  resulted  from  the  earnings  of  the  deceased  during  such 
time  as  he  would  probably  have  lived,  and  such  reasonable  ex- 
pectation, if  any  you  find,  which  the  wife  had  of  ultimately  re- 
ceiving such  accumulations  as  his  widow. 

What  sum  will  compensate  Mrs.  Maloney  for  the  pecuniary 
loss  sustained  as  the  result  of  her  husband's  death  ?  ...  In 
answer  to  this  question  you  will  write  in  such  sum  as  will  be 
reasonable  and  just,  such  sum  as  will,  in  your  deliberate  judg- 
ment, fairly  and  reasonably  compensate  the  plaintiff  for  the 
pecuniary  or  money  loss  actually  sustained  by  the  wife  as  the 
result  of  her  husband's  death. 

The  limit  of  recovery  is  such  sum  as  being  put  out  at  inter- 
est will  each  year,  by  taking  the  interest  and  a  part  of  the 
principal,  yield  an  amount  equal  to  the  value  of  such  support  and 
protection  as  the  wife  would  have  received  during  the  time  her 
husband  would  probably  have  lived,  and  will  leave  and  supply 
such  sum  at  the  time  of  his  probable  death  as  the  wife  would 
have  then  received  from  the  accumulation  of  his  earnings  during 
such  period,  if  any  such  sum  you  find.65 

§  1470.    —Death  of  wife. 
Texas. 

The  court  instructs  the  jury  that  if  you  find  for  plaintiffs, 
and  you  award  them  damages,  then  in  fixing  the  amount  of 
your  verdict  you  will  allow  the  plaintiff  G.  D.  H.,  husband, 
and  B.  H.  and  E.  H.,  minor  children  of  deceased,  such  sum  of 
money,  if  paid  now,  as  will  be  a  fair  compensation  to  them  for 
the  loss  of  pecuniary  benefits  sustained  by  them  in  the  death 
of  T.  H.  (and  by  "pecuniary  benefits"  is  meant  not  only  money, 
but  such  loss  as  the  evidence  shows  that  the  plaintiffs  have 
suffered,  directly  and  proximately,  from  the  death  of  T.  H., 
and  which  can  be  valued  in  money,  and  in  case  of  minor  children 
includes  the  reasonably  pecuniary  value  of  nurture,  care,  and 
education  which  they  would  have  received  from  their  deceased 
parent  during  their  minority  had  she  lived) ;  and  you  will 
separate  or  apportion  in  your  verdict  the  sum,  if  any,  which 
you  will  allow  G.  D.  H.,  the  surviving  husband,  and  the  sums, 
if  any,  which  you  allow  to  each  of  the  minor  children,  B.  H. 
and  E.  H.  You  cannot  allow  plaintiffs  anything  by  way  of  con- 
solation for  the  death  of  T.  H.,  or  for  any  sorrow,  anguish 
or  grief  suffered  by  them  as  the  result  of  her  death,  or  for  the 
loss  of  the  society,  affection  or  companionship  of  deceased,  and 
you  will  exclude  all  such  consideration  from  your  verdict,66 

65  Maloney  v.  Wisconsin  Power,  66  Missouri,  K.  &  T.  R.  Co.  of 
Light  &  Heat  Co.,  180  Wis  546,  193  Texas  v.  Hurdle  (TexCivApp),  142 
NW  399.  SW  992. 
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§  1471.     — Death  of  minor. 
Colorado. 

You  are  instructed  that  if,  from  a  preponderance  of  the  evi- 
dence, and  from  the  instructions  given  you  in  this  case,  your 
findings  should  be  in  favor  of  the  plaintiffs,  the  damages  awarded 
to  them,  if  any,  must  be  limited  to  such  sum  of  money  as  you 
may  deem  fair  and  just  compensation  to  them  for  the  net 
pecuniary  loss,  if  any,  which  you  may  believe  from  a  prepond- 
erance of  the  evidence  they  have  necessarily  sustained  by  the 
reason  of  the  death  of  their  son,  R.  J.  L.,  and  also  having  regard 
to  the  mitigating  or  aggravating  circumstances  attending  the 
alleged  wrongful  act,  neglect  or  default  on  the  part  of  the  defend- 
ant in  this  case,  your  verdict  in  no  event,  however,  to  exceed  the 
sum  of  ten  thousand  dollars  ($10,000.00),  which  sum  is  the  maxi- 
mum amount  allowed  by  statute  [Colorado  R.S.  §  41-1-lff .]  and 
the  amount  prayed  for  in  the  plaintiffs'  complaint. 

The  net  pecuniary  loss,  if  any,  sustained  by  the  plaintiffs 
by  reason  of  the  loss  of  their  son  is  equivalent  to  the  pecuniary 
benefit,  if  any,  which  the  plaintiffs  might  reasonably  have  ex- 
pected to  receive  from  the  continuation  of  his  life  less  the  cost 
of  properly  and  suitably  maintaining  and  educating  him. 

In  assessing  the  plaintiffs'  damages,  if  any,  you  should  con- 
sider the  age,  health  and  condition  of  life  of  their  deceased  son, 
his  habits  of  industry,  his  ability  to  earn  money,  his  disposition 
to  aid  and  assist  the  plaintiffs,  and  the  probable  duration  of  the 
life  of  the  plaintiffs  and  of  their  deceased  son  if  he  had  not  died 
as  a  result  of  the  accident. 

The  court  instructs  you  that  it  is  difficult  to  adduce  direct 
evidence  of  the  exact  pecuniary  loss  occasioned  the  plaintiffs  by 
the  death  of  their  son,  and  you  are  permitted  to  determine  the 
question  of  damages  from  your  own  observations,  experience 
and  knowledge  conscientiously  applied  to  the  facts  and  circum- 
stances of  this  case. 

In  this  connection,  however,  you  are  charged  that  you  should 
not  allow  anything  to  the  plaintiffs  by  way  of  exemplary  damages 
or  punishment  of  the  defendant,  nor  should  you  allow  anything 
to  the  plaintiffs  by  way  of  compensation  for  pain  and  suffering, 
if  any,  of  their  deceased  son,  nor  on  account  of  or  as  a  solace 
for  their  own  sorrow,  grief,  mental  distress  or  injured  feelings, 
nor  anything  on  account  of  the  loss  to  the  plaintiffs  of  his  society 
and  companionship.67 

67  Lehrer  v.   Lorenzen,   124   Colo 
17,  233  P2d  382. 
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Georgia. 

It  is  not  necessary  for  the  plaintiff  to  show  that  she  was 
entirely  dependent  upon  her  son,  but  it  must  appear  that  she 
was  dependent  upon  him  to  a  certain  extent.68 

Illinois. 

The  court  instructs  the  jury  that  if  you  find  a  verdict  in 
favor  of  plaintiff,  you  are  not  confined,  in  assessing  the  damages, 
to  the  pecuniary  value  of  the  services  of  the  deceased  child  to 
his  next  of  kin  until  he  would  have  arrived  at  the  age  of 
21,  but  the  jury  may  consider  the  pecuniary  benefit  which  the 
next  of  kin  might  have  derived  from  said  deceased,  had  he  not 
been  killed,  at  any  age  of  his  life.69 

Indiana. 

(1)  The  court  instructs  the  jury  that  if  the  plaintiff  is 
entitled  to  recover,  the  measure  of  his  damages  would  be  the 
reasonable  value  of  the  services  of  his  son  V*  from  the  date 
of  his  death  until  he  became  21  years  of  age,  less  the  reasonable 
expense  of  providing  him  with  the  ordinary  necessaries  of  life 
during  that  time.70 

(2)  Under  the  law  of  Indiana  a  natural  father  may  maintain 
an  action  for  damages  for  the  injury  or  death  of  a  minor  child, 
to  the  extent  of  said  father's  loss  of  pecuniary  services  arising 
as  a  consequence  of  said  injuries  or  death.   In  other  words,  a 
father  is  entitled  to  the  services  or  earnings  of  any  unemanci- 
pated  minor  child  up  to  the  time  of  his  majority.   And  if  you 
find  from  the  evidence  in  this  case  that  the  deceased,  E.  W., 
was  a  minor,  normal  son  of  the  plaintiff  and  that  his  death  was 
caused  by  the  negligence  of  defendants  or  either  of  them,  to 
which  no  negligence  of  said  son  proximately  contributed,  and 
that  plaintiff  has  proved  all  the  other  material  allegations  of 
his  complaint,  then  your  verdict  should  be  for  said  plaintiff  in 
such  sum,  as  under  the  evidence  and  the  instructions  of  the 

court,  he  is  entitled  to. 

*     *     * 

If,  under  the  evidence  and  the  instructions  of  the  court, 
you  should  find  that  the  plaintiff  is  entitled  to  recover,  you 
will  then  fix  the  amount  of  damages  to  which  he  is  entitled. 
In  fixing  such  damages,  you  may  take  into  consideration  the 
age,  health,  character,  and  habits  of  industry,  or  otherwise, 
of  the  son  E.  W.,  as  shown  by  the  evidence,  the  value  of  the 
services  he  would  render  to  said  plaintiff  from  the  time  of 

68  Haralson   County  v.   Hamrick,  70Terre    Haute,    Indianapolis    & 

41  GaApp  196,  152  SE  583.  Eastern  Trac.   Co.  v.   Maberry,   52 

«9  United    States    Brew.    Co.    v.  IndApp  114,  100  NE  401. 
Stoltenbers,  211  111  531,  71  NE  1081. 
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his  death  to  the  time  he  would  arrive  at  the  age  of  21  years; 
and  you  may  also  consider  what  said  plaintiff  would  have 
probably  contributed  in  the  way  of  support  and  provision 
for  said  son,  also  in  the  way  of  clothing,  food,  or  other  proper 
expenses,  and  you  will  deduct  the  reasonable  value  of  such 
support  and  expenses  as  he  would  probably  have  rendered  to 
such  son  during-  his  minority  from  the  pecuniary  loss,  if  any, 
which  said  plaintiff  would  sustain  by  reason  of  the  death  of 
said  son,  and  if  the  loss  thus  sustained  exceeds  in  amount  the 
support  or  maintenance  which  said  father  would  have  probably 
rendered  to  the  son,  then  the  measure  of  damages  would  be 
whatever  was  the  excess  of  pecuniary  gain  or  benefits  of  which 
he  had  been  deprived  by  the  said  son's  death. 

In  estimating  such  damages,  however,  you  cannot  take  into 
consideration  any  physical  or  mental  suffering  on  the  son's 
part  because  of  his  injuries,  nor  any  mental  grief  or  anguish 
which  the  father  or  other  members  of  his  family  may  have 
suffered,  or  do  suffer  on  account  of  his  death,  nor  any  loss  to 
them  of  his  companionship  or  society.7  • 

Kansas. 

(1)  The  court  instructs  the  jury  that  if  after  a  full  and 
fair  consideration  of  all  the  evidence  in  this  case  under  the 
instructions  herein  given,  you,  the  jury,  shall  find  and  believe 
from  a  preponderance  of  the  evidence  herein  that  the  death  of 
the  minor  child  of  plaintiffs  was  due  to  the  fault  and  negligence 
of  the  defendant  as  charged,  and  without  any  fault  or  negligence 
on  the  part  of  the  plaintiffs,  or  either  of  them,  and  that  plaintiffs 
are  entitled  to  recover  in  this  action,  then  it  would  become 
your  duty  to  ascertain  what  amount  of  damages,  if  any,  plaintiffs 
have  suffered,  and  upon  this  branch  of  the  case  you  are  instructed 
that  they  would  be  entitled  to  recover  such  sum,  not  exceeding 
$— — ,  as  you,  after  a  full  and  fair  consideration  of  all  the 
evidence  in  the  case,  in  your  judgment  honestly  exercised,  you 
shall  deem  to  be  a  reasonable  and  fair  compensation  for  the 
value  of  the  service  of  the  minor  child  during  its  minority, 
less  the  sum  that  you  shall  find  it  would  have  cost  them  to 
support  said  child  until  it  arrived  at  that  age,  to  wit,  18  years 
of  age,  and  also  such  reasonable  sum  as  you  may  find  from 
the  evidence  in  this  case  they  are  entitled  to  as  pecuniary  benefits 
they  might  reasonably  have  expected  to  receive  from  the  deceased 
minor  child  after  she  should  have  attained  her  majority  and 
during  the  lifetime  of  the  plaintiffs.72 

7  "Webster     v.      Freije,     Circuit          72  Warders   v.    Union   Pacific   R. 
Court,  Marion  County,  Indiana,  No.      Co.,  105  Kan  4,  181  P  604. 
46974. 
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(2)  In  this  connection  you  are  instructed  that  up  to  the 
time  H.  B.  would  become  21  years  of  age  her  parents  would  be 
entitled  to  all  of  her  services  and  to  all  of  her  earnings  as  a 
minor,  but  that  their  measure  of  recovery  is  not  limited  to 
such  pecuniary  benefits  as  they  might  receive  from  H.  B.  during 
her  minority,  but  that  the  plaintiffs,  who  are  the  parents  of 
the  deceased  child,  had  a  right  to  anticipate  that  they  would 
receive  help  and  pecuniary  benefit  from  her  as  long  as  she  lived 
up  to  the  death  of  the  last  surviving  parent,  and  in  estimating 
what  amount  might  have  been  anticipated   by  the  parents, 
either  before  H.  B.  was  21  years  of  age  or  after  she  was  21 
years   of  age,  you  are  to  exercise  your  own  knowledge  and 
experience  in  common  with  that  possessed  by  the  generality 
of  mankind  with  respect  to  these  matters,  taking  into  consid- 
eration the   age  of  the  parents,   their  condition  in   life,   the 
property   or  lack  of  property  that  they  have,  the  condition 
of  their  health,  the  probable  length  of  their  lives  or  of  that 
of  the  last  survivor  of  them,  the  occupation  of  the  father  and 
his   earning  power,  the   disposition  of  the   child  toward  her 
parents,  whether  it  was  affectionate  or  otherwise,  and  whether 
it  was  such  as  prompted  her  to  divide  her  possessions,  however 
small,  or  whether  it  was  the  opposite  of  this,  and  all  other 
facts  and  circumstances  adduced  in  evidence  in  the  case,  keep- 
ing in  mind  that  it  is  not  possible  to  itemize  these  matters  or 
to  make  definite  computations  of  pecuniary  benefits,  but  only 
to  allow  such  sum  as  in  your  judgment,  as  instructed  by  the 
court,   would   afford  fair   and   adequate   compensation   to   the 
parents  for  the  damages  which  they  might  suffer  by  reason  of  the 
death  of  H.  B.73 

(3)  You  are  instructed  that  from  the  amounts  which  you 
find  to  be  the  value  of  any  services  which  the  deceased  would 
have  rendered  the  plaintiffs,  had  she  lived,  and  the  amounts  of 
any  sums  of  money  or  the  value  of  any  property  which  the 
deceased  would  have  contributed  to  the  plaintiff,  had  she  lived, 
you  should  deduct  the  amount  of  the  cost  to  the  plaintiffs  of 
the  rearing  and  maintenance  of  said  deceased,  had  she  lived, 
including  the  cost  of  education,  clothing,  food,  and  other  inci- 
dental expenses,74 

Missouri. 

In  determining  the  plaintiffs'  necessary  pecuniary  injury, 
you  may  consider  only  the  funeral  expenses  incurred  by  plain- 
tiffs incidental  to  the  burial  of  said  child,  and  the  value  of  the 

73  Briley  v.  Nussbaum,  122  Kan         74  Briley  v.  Nussbaum,  123  Kan 
438,  252  P  223.  58,  254  P  351. 
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child's  services  during  his  minority,  from  which  items  you  must 
deduct  such  sum  as  you- find  to  be  the  reasonable  cost  of  the 
child's  support  and  maintenance  during  said  period,  including 
his  board,  lodging,  clothing,  and  other  necessary  expenses,  if  any. 
Under  >no  circumstances  can  you  award  the  plaintiffs  any 
damages  for  mental  anguish  or  sorrow  on  account  of  the  death 
of  said  child,  or  the  loss  of  his  society  or  companionship.76 


Nebraska. 

In  estimating  this,  however,  the  consideration  is  not  limited 
to  the  measure  of  benefits  received  prior  to  the  death  of  the 
boy,  but  it  would  embrace  all  the  probable  benefits  which  would 
accrue  to  the  plaintiff  from  the  life  of  the  deceased,  modified 
by  all  the  chances  of  failure  and  misfortune,  and  considering 
the  expense  which  the  parents  might  reasonably  be  put  to  in 
maintaining  the  boy  during  his  minor  years.76 

Texas* 

(1)  The  court  instructs  the  jury  that  if  you  find  for  plain- 
tiffs,  you  will  find  for  them  such  sum  of  money,  if  any,  as  you 
may  find  and  believe  from  the  evidence  to  be  the  pecuniary  value 
to  plaintiffs  of  the  services  of  J.  G.  from  the  time  of  his  death 
until  he  reached  the  age  of  21  years,  after  deducting  therefrom 
the  cost  of  his  maintenance  for  the  same  period  of  time.    In 
estimating  the  value  of  said  services,  you  will  look  to  the  habits 
of  energy  of  deceased,  J.  G.,  his  age  and  disposition;  and,  in 
estimating  the   cost   of   his  maintenance,   you  will   take   into 
estimation  the  probable  cost  of  his  board,  clothing,  and  all  such 
other  expenses  as  the  parents  would  probably  have  incurred  on 
his  account  for  that  period  of  his  minority.77 

(2)  The  court  instructs  the  jury  that  if  you  find  for  the 
plaintiff,  the  measure  of  damages  is  what  you  find  and  believe 
from  the  evidence  before  you  would  have  been  the  reasonable 
value  of  the  services  of  the  deceased  boy  to  the  plaintiff  from  the 

75  Oliver  v.  Morgan  (Mo),  73  SW  Elements  of  damages  for  death  by 
2d  993.  wrongful  act,  see  Northern  Pacific 

76  Kauffman    v.    Fundaburg,    123  R.  Co.  v.  Freeman,  83  P  82;  Hille- 
Neb  340,  242  NW  658.  brand  v.  Standard  Biscuit  Co.,  139 

77  Missouri,  K.  &  T.  R.  Co.  v.  Gil-  Cal  233,  73  P  163;  Malott  v.  Shimer, 
more   (TexCivApp),  53  SW  61.  153  Ind  35,  54  NE  101,  74  AmSt  278. 

For  other  instructions  in  actions  Measure  of  damages  for  wrongful 

for  death  of  minor,  see  Zimmerman  death,  see  Chesapeake  &  0.  R.  Co.  v. 

v.  Denver  Consol.  Tramway  Co.,  18  Lang's  Admr.,  100  Ky  221,  19  KyL 

ColoApp  480,  72  P  607;   Stumbo  v.  65,  38  SW  503,  40  SW  451,  41  SW 

Duluth  Zinc  Co.,    100   MoApp   635,  271;   Oulighan  v.  Butler,  189   Mass 

75  SW  185.  287,  75  NE  726. 
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time  of  his  death  until  he  would  have  arrived  at  the  age  of 
21  years.78 

(3)  In  considering  the  damage  issue  and  your  answer 
thereto,  you  are  instructed  that  you  may  allow  only  for  the  actual 
pecuniary  value,  if  any,  of  the  services  of  B.  H.  from  the  date  of 
his  death  until  he  would  have  reached  the  age  of  21  years,  and 
you  will  deduct  the  reasonable  and  probable  cost  or  expense  of 
his  care,  support  and  maintenance  during  such  time,  and  if  you 
believe  from  a  preponderance  of  the  evidence  that  there  was  a 
reasonable  probability  that  B.  H.  would  contribute  to  Mrs.  O.  H. 
[B.'s  mother]  after  B.  H.  reached  21,  you  may  also  consider 
the  present  value  of  such  future  contributions  as  you  may  be- 
lieve Mrs.  O.  H.  had  a  reasonable  expectation  of  receiving  from 
her  son  after  he  reached  21.  You  are  further  instructed  that 
you  cannot  consider  and  you  must  not  allow  anything  for  the 
loss  of  her  son's  society  or  companionship,  but  you  must  con- 
fine yourself  to  the  present  value  of  the  actual  pecuniary  loss, 
if  any.  You  are  instructed  that  you  cannot  consider  and  you  must 
not  allow  any  sum  for  the  pain  and  suffering,  if  any,  endured  by 
B.  H.  in  answering  this  issue.79 

Virginia. 

The  court  instructs  the  jury,  that  if  you  find  for  the  plaintiff, 
you  may  award  such  damages  as  to  you  may  seem  fair  and  just, 
not  exceeding  the  sum  of  twenty-five  thousand  dollars  ($25,- 
000.00') ,  and  in  ascertaining  the  damages,  you  may  find  the  same 
with  reference  to  the  following : 

First,  to  the  pecuniary  loss,  if  any,  sustained  by  the  father, 
E.  H.  S.,  and  mother,  C.  D.  S.,  of  the  deceased,  E.  H.  S.,  Jr.,  and 
the  sister  of  the  deceased,  M.  A.  S.,  fixing  such  sum  with  refer- 
ence to  the  probable  earnings  of  the  deceased,  E.  H.  S.,  Jr.,  taking 
into  consideration  his  age,  intelligence,  and  health,  during  what 
would  have  been  his  probable  lifetime,  if  he  had  not  been  killed. 

Second:  Compensation  for  loss  of  his  care,  attention,  and 
society  to  his  father  and  mother,  and  his  sister. 

Third :  By  such  further  sum  as  you  may  deem  fair  and  just 
by  way  of  solace  and  comfort  to  his  father,  and  mother,  and 
sister,  for  the  sorrow,  suffering  and  mental  anguish  occasioned 
to  them  by  his  death.80 

78  Texas   &   P.   Ry.   Co.  v.  Yar-  79  Missouri-Kansas-Texas   R.   Co. 

brough  (TexCivApp),  73  SW  844.  v.  Hamilton  (TexCivApp),  314  SW 

For     similar     instruction,     see  2d  114. 

Speight  v.  Seaboard  Air  Line  Ry.  8O  Gough  v.  Shaner,  197  Va  572, 

Co.,  161  NC  80,  76  SB  684.  90  SE2d  171. 
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Wisconsin. 

The  deceased,  K.  B.,  was  23  years  of  age  at  the  time  of  his 
death,  and  you  are  instructed  that  under  the  law  of  this  state 
parents  cannot  claim  the  services  of  a  child  as  a  matter  of  right 
after  such  child  arrives  at  the  age  of  21  years.  When  a  child 
reaches  the  age  of  21  years,  he  is  entitled  to  retain  all  of  the 
money  earned  by  him  as  the  result  of  his  labor  and  services,  and 
he  is  not  required  to  turn  same,  or  any  portion  thereof,  over 
to  his  parents  upon  demand  by  them.81 

§  1472.    — Annuity  basis. 

Alabama. 

The  court  instructs  the  jury  that  if  the  plaintiff  is  entitled 
to  recover,  the  measure  of  damages  is  that  sum  which,  being 
put  out  at  interest  at  —  per  cent  per  annum,  will  yield  each 
year,  by  taking  a  proportionate  part  of  the  principal  and  adding 
it  to  the  interest,  the  amount  of  his  yearly  contributions  to  his 
family,  less  his  personal  expenses,  and  as  that  the  whole  remain- 
ing principal  at  the  end  of  his  expectancy  of  life  added  to  the 
interest  on  his  balance  for  that  year  will  equal  the  amount  of 
his  yearly  contributions  to  his  family.82 

North  Carolina. 

The  court  instructs  the  jury  that  you  will  ascertain  the 
present  value  of  such  net  income  or  accumulation  by  first  ascer- 
taining what  one  dollar,  interest  at  —  per  cent  will  amount  to 
for  the  time  you  have  found  that  the  plaintiff's  intestate  would 
have  lived.  Then  you  will  divide  the  net  income  by  the  amount 
you  have  found  one  dollar  and  interest  for  such  time  to  amount 
to,  and  the  amount  thus  ascertained  will  be  your  answer  to  the 
second  issue.83 

§  1473.    — Destruction  of  earning  powers.84 

Alabama. 

The  court  charges  the  jury  that  in  determining  what  the 
deceased  may  have  earned  subsequent  to  his  death,  had  he  lived, 
you  should  make  reasonable  deduction  for  diminished  earning 
capacity  due  to  infirmities  of  age,  loss  of  time,  sickness,  and 
other  like  causes  which  you  might  reasonably  find  should  have 
been  anticipated.85 

ei  Bump  v.  Voights,  212  Wis  256,         e4  See  also  §  1405,  supra. 
249  NW  508.  88  Mobile   &   0.   R.    Co.   v.   Wil- 

82  Decatur  Car  Wheel  &  Mfg.  Co.      Hams,  221  Ala  402,  129  S  60. 

v.  Mehaffey,  128  Ala  242,  29  S  646.  A  charge   on  plaintiff's  business 

83  Watson  v.  Seaboard  Air  Line      loss  telling  the  jury  that  they  were 
R.  Co.,  133  NC  188,  45  SE  555.  to  endeavor  to  ascertain  what  loss 
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Connecticut. 

If  your  verdict  be  for  the  plaintiff,  you  will  consider  and  fix 
the  amount  of  damage  to  be  awarded.  The  rule  of  damages  in  a 
case  of  this  kind  is  the  loss  which  A.  D.'s  estate  has  sustained 
by  reason  of  her  death,  the  value  of  her  life  to  her  estate.  It  is 
not  the  value  of  her  life  to  herself.  Neither  is  it  the  loss  which 
has  been  sustained,  by  reason  of  her  death,  by  her  family  or 
relatives;  this  has  no  legitimate  bearing  on  the  matter  at  all, 
and  is  not  to  be  considered  in  determining  the  damage.  Her 
administrator,  as  her  representative,  sues  to  recover  for  her 
estate,  not  for  the  sentimental  loss  or  loss  to  others  occasioned 
by  her  death,  but  for  the  economic  loss  which  her  estate  sus- 
tained by  reason  of  her  death  and  the  consequent  cutting  off 
of  her  earning  power,  thereby  depriving  her  estate  of  the  benefit 
reasonably  to  be  expected  if  she  had  continued  to  live  the  ordi- 
nary expectation  of  human  life,  not  exceeding,  of  course,  the 
amount  of  damages  claimed  in  the  complaint.86 

Georgia. 

The  court  instructs  the  jury  that  the  plaintiff  would  also 
be  entitled  to  recover  for  his  decreased  capacity  to  work,  if 
you  find  from  the  evidence  that  the  injury  received  is  perma- 
nent.87 

Indiana. 

You  are  instructed  that  it  is  the  legal  duty  of  a  husband  to 
support  his  wife,  and  when  the  ability  to  so  support  his  wife  is 
shown  the  law  presumes  that  that  duty  is  discharged  until  over- 
come by  evidence.  You  are  further  instructed  that  even  though 
the  plaintiff  may  have  failed  to  prove  what  part,  if  any,  of  the 
earnings  of  the  decedent  was  spent  for  the  support  of  his 
wife,  if  any,  the  right  of  the  plaintiff  to  more  than  nominal 
damages  is  not  by  such  failure  alone  precluded  thereby.88 

of  income  directly  resulted  from  the  evidence  showed  that  plaintiff  had 

accident,  eliminating-  conjecture  and  lost    a   foot   and   part   of   his    leg. 

speculation,   and  limit  his   recovery  Wimber  v.  Iowa  Cent.  Ry.  Co.,  114 

upon   that    score   to   the   difference  la  551,  87  NW  505. 

between  his  fair  earning  ability  be-  An  instruction  including  the  words 

fore  the  accident  and  what  he  was  "these   are   understood  to   embrace 

able  to   earn  thereafter.  Tappin  v.  loss  of  time  or  loss  from  inability  to 

Rider  Dairy  Co.,  119  Conn  591,  178  perform  ordinary  labor  or  capacity 

A  428.  to   earn  money'*  was  held   proper. 

86  Demonde  v.  Targett,  97  Conn  Clark  v.  Durham  Trac.  Co.,  138  NC 
59,  115  A  470.  77,  50  SE  518,  107  AmSt  526. 

87  Augusta  v.  Owens,  111  Ga  464,  8S  United    States    Nat.    Bank    v. 
36  SE  830.  Davis,  Superior  Court,  Lake  County, 

An  instruction  on  decreased  earn-     Indiana,  No.  2573. 
ing  capacity  was  proper  where  the 
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Kentucky. 

(1)  The  court  instructs  the  jury  that  if  you  find  for  the 
plaintiff,  you  will  award  her  such  sum  in  damages  as  you  may 
believe  from  the  evidence  will  fairly  and  reasonably  compensate 
the  estate  of  said  decedent  for  the  destruction,  if  any,  of  his 
power  to  earn   money,   not   exceeding,   however,   the    sum   of 
$ ,  the  amount  claimed  in  the  petition.89 

(2)  The  court  instructs  the  jury  to  find  for  the  plaintiff  in 
such  sum  as  you  may  believe  from  the  evidence  will  reasonably 
and  fairly  compensate  the  estate  of  J.  K  for  the  destruction  of 
the  power  of  J,  K.  to  earn  money.90 

§  1474.    — Lass  of  pecuniary  benefits  by  death  of  deceased. 

California. 

The  court  instructs  the  jury  that  the  pecuniary  loss  in  such 
case  means  the  value  in  money,  if  any,  of  the  life  of  the  deceased 
to  her  father  and  mother.9 ' 

Indiana. 

It  is  not  necessary  for  a  recovery  by  the  plaintiff  that  it 
prove  by  a  preponderance  of  the  evidence  that  all  of  the  bene- 
ficiaries named  in  the  complaint  have  suffered  pecuniary  loss  by 
the  decedent's  death.  It  is  sufficient  if  it  has  proved  by  a  pre- 
ponderance of  the  evidence  that  any  one  or  more  of  said  bene- 
ficiaries have  suffered  pecuniary  loss  to  warrant  a  recovery  by 
the  plaintiff  of  an  amount  commensurate  with  the  loss,  if  any, 
which  you  find  such  beneficiaries  sustained,  if  you  further  find 
that  the  death  of  plaintiff's  decedent  was  caused  by  one  or  more 
of  the  negligent  acts  of  defendant  charged  in  plaintiff's  com- 
plaint and  plaintiff's  decedent  has  not  been  proved  to  have  been 
guilty  of  negligence  proximately  contributing  to  the  accident 
and  consequent  injuries  complained  of. 

*     *     * 

If  you  find  that  plaintiff's  decedent  and  one  or  more  of  his 
adult  sons,  in  whose  behalf  this  action  is  brought,  lived  together 
as  members  of  one  family,  and  said  decedent  and  said  son  or 
sons  rendered  services  to  one  another  of  value,  without  any 
contract  or  stipulation  for  wages  on  either  side,  and  if  you 
further  find  that  said  decedent  never  furnished  any  money  to 
said  son  or  sons,  such  fact  alone  would  not  preclude  a  recovery 

89  Illinois  Cent.  B.  Co.  v.  Dallas'  9 '  Hillebrand  v.  Standard  Biscuit 
Admx.,  150  Ky  442,  150  SW  536.  Co.,  139  Cal  233,  73  P  163  (the  heirs 

90  Louisville  &  N.  R.  Co.  v.  Kelly's  of  the  deceased  were  her  father  and 
Admx.,  100  Ky  421,  38  SW  852,  40  mother). 

SW  452. 
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by  plaintiff.  Pecuniary  injury  may  be  caused  by  loss  of  services 
on  which  the  parties  themselves  never  fixed  any  value,  and  for 
services  rendered  where  there  is  no  legal  obligation  to  render 
them. 

*     #     * 

The  sole  inquiry  in  fixing  the  amount  plaintiff  is  entitled  to 
recover,  if  at  all,  is  how  many  dollars  are  necessary  to  compen- 
sate the  beneficiaries  for  the  pecuniary  loss  caused  to  them  by 
the  wrongful  death.  The  damages  are  not  to  be  estimated  at  the 
value  of  the  life  lost,  but  at  such  sum  as  will  compensate  the 
persons  on  whose  behalf  the  action  is  brought  for  the  pecuniary 
injury  which  they  have  sustained  by  the  death.92 

Ohio. 

The  court  charges  you  that  if  you  find  for  the  plaintiff,  you 
must  allow  no  more  than  you  may  think  proportioned  to  the 
pecuniary  injury  sustained  by  the  beneficiaries  from  the  death 
of  the  decedent,  but  you  must  not  multiply  the  pecuniary  loss 
by  the  number  of  beneficiaries  because  the  measure  of  dam- 
ages is  limited  strictly  to  the  financial  loss  to  all  the  benefi- 
ciaries whether  the  whole  of  said  loss  is  sustained  by  one  bene- 
ficiary or  whether  it  is  sustained  by  more  than  one  beneficiary. 
You  must  furthermore  not  include  such  elements  as  bereavement 
or  mental  pain  and  suffering  of  the  beneficiaries  or  the  loss 
of  the  society  or  comfort  of  the  deceased.93 

Texas. 

(1)  The  court  instructs  the  jury  that  if  you  find  for  plain- 
tiffs, and  further  find  from  the  evidence  that  the  injuries  of  the 
said  C.  M.  H.,  if  any,  proximately  caused  his  death,  and  that 
both  plaintiffs  were  damaged  thereby,  you  should  award  plain- 
tiffs such  a  sum  as  you  believe  from  the  evidence  would  com- 
pensate them  for  the  pecuniary  loss,  if  any,  which  you  believe 
from  the  evidence  they  have  sustained  by  reason  of  the  death 
of  the  said  C.  M.  H,,  and,  in  the  event  you  so  find  for  plaintiffs, 
you  should  apportion  such  amount  and  say  in  your  verdict  what 
sum,  if  any,  you  allow  the  plaintiff  M.  H.,  and  what  sum,  if 
any,  you  allow  the  plaintiff  J.  A.  H.94 

92  United    States    Nat.    Bank    v.  mitted    affirmative    error    in    the 
Davis,  Superior  Court,  Lake  County,  charge  in  submitting  the  measure  of 
Indiana,  No.  2573.  damages   to   the   jury  without  any 

93  Cincinnati  Street  R.  Co.  v.  Kee-  legal  guide  or  instruction  as  to  what, 
han,  45  OhApp  75,  186  NE  812.  elements  of  damage  could  be  taken 

94  Galveston,  H.  &  S.  A.  R.  Co.  into  consideration  by  them,  and  was 
v.  Heard  (TexCivApp),  91  SW  371.  especially    erroneous    in   that   it 
"The  proposition  asserted  under  the  omitted  to  instruct  the  jury  that  in 
assignment  is  that  'the  court  com-  awarding  damages  they  should  not 
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(2)  The  court  instructs  the  jury  that  if  you  find  for  the 
plaintiffs,  you  will  determine  from  the  evidence  that  probable 
amount  and  value  of  the  pecuniary  aid,  if  any,  which  the  said 
B.  W.  would  probably  have  contributed  after  February  19,  19 — , 
if  he  had  not  been  killed,  to  the  plaintiffs  A.  M.  W.  S.,  S.  W., 
H.  E.  W.,  and  B.  L.  W.,  or  to  any  one  or  more  of  them,  and  the 
probable  pecuniary  value,  if  any,  of  the  counsel  and  advice,  if 
any,  which  the  said  H.  E.  W.  and  the  said  B.  L.  W.  would 
probably  have  received  from  the  said  B.  W.,  if  he  had  not  been 
killed,  and  fix  the  damages,  if  any  you  find,  in  such  sum  as  you 
find  from  the  evidence,  if  paid  in  hand  at  this  time,  would 
justify  and  fairly  compensate  them,  respectively,  for  the  pecuni- 
ary loss,  if  any,  resulting  to  them  by  reason  of  the  death  of  the 
said  B.  W. ;  and  you  will  apportion  the  damages  so  found,  if 
any,  between  the  plaintiffs  in  such  shares  as  to  you  may  seem 
just,  stating  in  your  verdict  the  amount,  if  any,  you  find  for 
the  respective  plaintiffs ;  but  in  this  connection  you  are  instructed 
that  if  you  find  for  either  or  all  of  the  plaintiffs,  they  are  not 
entitled  to  recover  any  damages  on  account  of  grief  or  distress  of 
mind  or  loss  of  society  because  of  the  death  of  the  said  B,  W.,  but 
can  only  recover  damages  for  such  pecuniary  loss,  if  any,  as  the 
evidence  may  show  they  have  sustained,  respectively,  on  account 
of  his  death.95 

§  1475.    — Recovery  by  next  of  kin. 

Illinois. 

(1)  The  court  instructs  the  jury  that  this  is  an  action  to 
recover  damages  to  the  next  of  kin  of  the  deceased.  Under  the 
statute  the  next  of  kin  can  only  recover,  even  where  the  de- 
fendant is  guilty,  such  damages  as  are  a  fair  and  just  compen- 
sation with  reference  to  the  pecuniary  injuries  resulting  to  the 
next  of  kin  of  said  deceased  person  from  such  death,  and  even 
if  you  believe  from  the  evidence,  under  the  law  as  stated  in  the 
instructions  of  the  court,  that  defendant  is  guilty  as  charged 
in  the  declaration,  you  can  allow  to  the  plaintiff  only  such  dam- 
ages as  will  compensate  the  next  of  kin  for  the  pecuniary  injury, 
if  any  is  shown  by  the  evidence,  resulting  from  the  death  of 

plaintiff's  intestate. 

*     *     * 

allow  any  compensation  for  the  grief  sustained  by  reason  of  the  death  of 

of  the  widow  or  for  the  loss  of  the  C.  M.  H." 

society   and    companionship    of   the  For  similar  instruction,  see  Tex- 

husband  upon  the  part  of  the  wife.'  arkana    &    Ft.    Smith    Ry.    Co.    v. 

We  take  it  that  the  charge  is  not  Frugia,  43   TexCivApp   48,  95   SW 

obnoxious  to  the  objections  urged.  It  563. 

only  allows  compensation  for  such  9B  International  &  G.  N.  R.  Co.  v. 

pecuniary  loss,  if  any,  as  plaintiffs  White  (TexCivApp),  120  SW  958. 
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The  court  instructs  the  jury  that  in  this  case,  even  if  you 
find  for  the  plaintiff,  you  can  allow  only  such  damages  as  will 
make  good  the  pecuniary  loss,  if  any  is  shown  by  the  evidence, 
sustained  by  the  next  of  kin  of  the  person  deceased.  Mental 
suffering  or  loss  of  domestic  or  social  happiness  or  the  degree 
of  the  culpability  of  the  defendant,  if  any,  are  not  proper  ele- 
ments in  the  calculation  of  damages.  You  cannot  award  exem- 
plary or  vindictive  damages. 

*     *     * 

The  court  instructs  the  jury  that  with  reference  to  the 
question  of  damages,  if  you  reach  a  conclusion  where  you  will 
have  to  consider  them  at  all,  the  feelings  of  the  children  or 
other  relatives,  or  their  wealth  or  poverty,  cannot  be  considered 
in  assessing  damages  in  a  case  like  this.  You  cannot  allow  for 
solace  or  comfort  or  sorrow  of  the  family.  It  is  only  the 
pecuniary  or  money  loss  which  the  evidence  may  show  the  next 
of  kin  to  have  suffered  by  the  death  of  the  deceased.  If  the 
evidence  shows  that  they  have  suffered  any  pecuniary  or  money 
loss  by  reason  of  said  death,  that  can  be  considered  in  this 
case.96 

(2)  The  court  instructs  the  jury  that,  as  a  matter  of  law,  if 
they  believe  from  the  evidence  that  J.  M.,  while  in  the  exercise 
of  ordinary  care,  and  without  fault  or  negligence  on  his  part, 
lost  his  life  by  and  through  the  wrongful  act,  negligence,  or 
default  of  the  defendant,  as  charged  in  the  declaration,  and  that 
said  J.  M.  left  surviving  him  plaintiff  as  next  of  kin,  then  the 
jury  should  find  the  defendant  guilty,  and  assess  the  plaintiff's 
damages  at  such  sum  as  they  shall  believe,  from  the  evidence, 
fair  and  just  compensation,  based  upon  the  pecuniary  loss,  if 
any,  resulting  from  the  death  of  the  said  J.  M.  to  his  next  of  kin, 
not  exceeding  the  sum  claimed  in  the  declaration  filed  herein.97 

Indiana. 

You  are  instructed  that  the  law  implies  or  presumes  that 
the  widow  of  a  decedent  has  sustained  injury  which  a  wrong- 
doer whose  negligence  proximately  caused  the  death  of  the 
decedent  must  compensate  in  damages  if  the  decedent  himself 
was  free  from  fault.  However,  there  is  no  such  presumption 

96  McFarlane  v.  Chicago  City  B,  making  up  their  verdict,  interest  and 
Co.,  288  111  476,  123  NE  638.  speculative  damages  to  the  pecuni- 

97  "Webster  Mfg.  Co.  v.  Mulvanny,  ary  loss.  The  instruction  is  not  sub- 
168  111  311,  48  NE  168.   "The  only  ject  to  the  objection  made,  nor  could 
objection  made  by  appellant  to  this  the   jury  reasonably  have  inferred 
instruction  is  that  the  word  'based'  their  right  to  do  this  from  this  in- 
was  improperly  used,  and  that  the  struction.  There  was  no  error  in  the 
jury  could,  and  probably  did,  add,  in  giving  of  this  instruction." 


§  1475  INSTRUCTIONS — CIVIL  ACTIONS  256 

in  favor  of  the  next  of  kin,  and  damages  for  their  loss,  if  any, 
are  limited  to  the  present  value  of  the  actual  pecuniary  loss 
shown  to  have  been  sustained  by  such  next  of  kin  by  all  the 
facts  and  circumstances  in  the  evidence  thereon.98 

Ohio. 

(1)  The  measure  of  damages  is  only  the  reasonable  expect- 
ancy of  what  the  next  of  kin  of  the  decedent  might  have  received 
from  the  decedent  and  not  the  amount  it  is  reasonably  certain 
they  would  have  received." 

(2)  If  you  determine  that  the  plaintiff  is  entitled  to  recover 
damages  in  this  case,  you  will  then  direct  your  attention  to  the 
matter  of  the  amount  of  damages  to  be  recovered.  The  plaintiff 
is  required  to  prove  his  damages  by  a  preponderance  of  the  evi- 
dence and  if  he  has  failed  to  prove  damages  by  a  preponderance 
of  the  evidence,  then  your  verdict  must  be  for  the  defendant.  The 
measure  of  damages  in  a  case  of  this  kind  is  compensation  and 
compensation  only.   It  is  the  pecuniary  or  money  loss  only  for 
which  the  plaintiff  is  entitled  to  damages.  By  the  term  pecuniary 
loss  is  meant  the  reasonable  expectancy  of  pecuniary  or  money 
benefit  for  the  continued  life  of  the  deceased  and  this  is  to  be  in- 
ferred by  proof  of  assistance  by  way  of  money  services  or  any 
other  material  benefits  rendered  prior  to  his  death.   You  may 
not  consider  the  bereavement  or  mental  anxiety  or  loss  of  society 
or  comfort  of  the  deceased*  The  sole  question  for  you  to  deter- 
mine in  fixing  the  amount  of  damages  is  what  the  actual  money 
loss  the  next  of  kin  sustained  by  his  death,  and  in  coming  to 
this  conclusion,  you  may  take  into  consideration  his  life  ex- 
pectancy, his  probable  future  earnings,  his  habits,  whether  or 
not  he  was  industrious,  his  capacity  for  earning  money,  his  age, 
his  health,  his  character  and  conduct  and  such  other  circum- 
stances as  presented  by  the  evidence,  if  any,  that  will  aid  you 
in  coming  to  a  correct  conclusion.  The  question  of  damages  is  a 
matter  to  which  you  should  apply  your  sound  judgment  and 
discretion.  You  will  not  let  bias  or  prejudice  or  sympathy  affect 
your  verdict,  and  you  must  be  fair  to  the  plaintiff  and  fair  to 
the  defendant;  and  if  you  find  that  the  plaintiff  is  entitled  to 
damages,  you  will  state  the  amount  in  your  verdict  which  in  your 
opinion  will  compensate  the  next  of  kin  of  the  deceased  for  the 
death  of  this  boy. ' 

08  United  States  Nat.  Bank  v.  '  Viglianco  v.  Mclntyre,  Common 

Davis,  Superior  Court,  Lake  County,  Pleas  Court,  Lawrence  County,  Ohio, 

Indiana,  No.  2573.  No.  35252;  affd.,  4th  District  Court 

99  Denison  Coal  &  Supply  Co.  v.  of  Appeals  (July  7,  1957).  Kindly 

Bartelheim,  122  OhSt  374,  171  NE  submitted  by  Judge  Warren  S.  Ear- 

835.  hart,  Common  Pleas  Court,  Law- 
rence County,  Ohio. 
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(3)  And  if  you  so  find  for  the  plaintiff,  your  next  duty  will 
be  to  determine  the  amount  of  your  verdict,  and  that  will  be 
such  an  amount  as  you  think  proportioned  to  the  pecuniary,  or 
money,  loss  resulting  from  the  death  of  this  boy,  J.  K,  to  the 
persons  for  whose  benefit  this  action  was  brought,  namely,  the 
father  and  brother,  as  his  next  of  kin.  In  determining  this 
you  will  consider  all  of  the  evidence  and  all  of  the  facts  and  cir- 
cumstances established  by  the  evidence  as  to  their  loss  on  account 
of  his  death.  You  should  consider  the  mental,  moral  and  physi- 
cal characteristics  of  the  decedent,  his  life  expectancy  and  prob- 
able future  earning  capacity;  what  sum  the  father  and  brother 
or  either  of  them  might  have  reasonably  expected  to  have 
received  from  the  deceased,  J.  K.,  from  his  earnings  or  other- 
wise during  his  lifetime  had  he  lived,  and  from  his  estate  at 
his  death  had  he  not  been  killed.  You  cannot  consider  such  ele- 
ments as  bereavement  or  mental  pain  and  suffering  of  the 
next  of  kin,  or  the  loss  of  the  society  or  comfort  of  the  decedent. 

Ordinarily,  a  presumption  of  pecuniary  loss  exists  in  favor 
of  those  legally  entitled  to  services  or  support  from  the  one 
killed.  Thus,  the  law  presumes  pecuniary  loss  to  a  parent 
entitled  to  the  services  and  earnings  of  their  minor  child  by 
the  wrongful  death  of  such  child  even  before  it  has  reached 
an  age  when  it  is  actually  able  to  render  services  or  assistance 
of  a  pecuniary  nature.  On  the  other  hand,  no  such  presumption 
obtains  in  the  case  of  a  collateral  relative,  such  as  a  brother, 
who  has  no  legal  claim  upon  the  decedent,  and  the  infliction  of 
pecuniary  injury  on  him  by  reason  of  the  death  should  appear 
from  the  evidence  before  such  relative  may  be  considered  in 
the  assessment  of  damages. 

So,  I  say  to  you,  in  considering  the  question  of  pecuniary 
loss  or  damages  sustained  by  the  father  in  this  case,  you  may 
take  into  consideration  the  legal  presumption  that  he  has 
suffered  some  pecuniary  injury  or  loss,  and  in  addition  you 
may  also  consider  any  or  all  evidence  introduced  in  this  case 
tending  to  prove  or  dispose  any  such  pecuniary  loss  on  the 
part  of  the  father  by  reason  of  the  death  of  his  son,  J.  K.  But 
as  to  the  brother  of  the  deceased,  you  are  to  be  guided  only  by 
the  preponderance  of  the  evidence,  if  you  find  such  to  exist,  in 
support  of  his  pecuniary  injury  due  to  the  death  of  the  dece- 
dent.2 

2  Instruction   prepared   from   the  24  NE2d  946,  and  Estridge  v.  Gin- 
decision  in  Karr  v.  Sixt,  146  OhSt  cinnati  St.  Ry.  Co.,  76  OhApp  220, 
527,  67  NE2d  331.    See  also  Krieg  63  NE2d  823. 
v.  Cleveland  R.  Co.,  136  OhSt  229, 
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§  1476.    — Present  worth  of  recovery. 

Alabama. 

The  court  charges  the  jury  that  should  you  find  for  the 
plaintiff,  then  in  considering  your  verdict  on  the  question  of 
damages,  and  under  the  special  issues  submitted  to  you  in  that 
connection,  and  thereunder  in  determining  what  sum  of  money 
as  if  paid  in  cash  at  this  time  would  be  sufficient  fairly  to  com- 
pensate the  surviving  wife  and  children  for  their  pecuniary  loss, 
you  are  instructed  that  in  determining  the  present  value  of  such 
contributions  as  plaintiff  would  probably  have  received  from  the 
continued  life  of  the  deceased  you  will  make  your  calculations 
on  the  basis  of  the  amount  of  your  award,  bearing  interest  at 
the  highest  net  rate  of  interest  that  the  testimony  shows  can 
be  had  on  money  safely  invested  and  secured  as  shown  by  the 
testimony  in  this  case.3 

Arkansas. 

The  court  instructs  the  jury  that  they  are  not  at  liberty  to 
take  the  aggregate  of  any  such  amounts  for  any  such  years,  nor 
a  sum  which,  at  interest,  would  yield  such  amounts ;  but  the  true 
measure  of  damages  is  the  present  value  of  such  sum,  judged 
by  the  number  of  years  that  such  contributions  might  be  ex- 
pected to  continue,  as  shown  by  the  proof.4 

Georgia. 

One  further  principle  of  law  I  would  like  to  give  to  you  in 
charge  in  connection  with  the  full  value  of  the  life  of  a  deceased 
is  this — when  you  ascertain  what  was  the  gross  amount  of  the 
value  of  A.  H.'s  life,  it  would  be  your  duty  to  reduce  that  amount 
to  its  present  cash  value,  figured  at  a  rate  of  seven  per  cent  per 
year,  the  present  worth  of  a  given  sum  is  arrived  at  by  dividing 
a  given  sum  by  $1.00  plus  the  legal  rate  of  interest,  which  is 
seven  per  cent  for  the  given  time.6 

Iowa. 

The  court  instructs  the  jury  that,  if,  under  the  evidence  and 
instructions  given  you  in  this  charge,  you  should  find  for  the 
plaintiff,  you  will  then  proceed  to  determine  from  the  evidence 
and  assess  the  amount  of  her  recovery  herein,  and  the  measure 
of  such  recovery,  if  any,  will  be  the  present  worth  of  value  of 
the  estate  which  the  said  L.  H.  H.  would  reasonably  be  expected 

3  Mobile  &  O.  R.  Co.  v.  Williams,  v.  Gunning,  33  Colo  280,  80  P  727; 
221  Ala  402,  129  S  60.  Oulighan  v.  Butler,  189  Mass  287, 

4  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  75  NE  726;  Waechter  v.  Second  Ave. 
Haist,  71  Ark  258,  72  SW  893,  100  Trac.  Co.,  198  Pa  129,  47  A  967. 
AmSt  65.  B  Hix  v.  Headrick,  97  GaApp  540, 

See  also  Denver  &  R.  G.  Ry.  Co.      103  SE2d  516. 
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to  have  saved  and  accumulated  if  he  had  lived  out  the  natural 
term  of  his  life.  The  measure  of  recovery,  in  cases  of  this 
character,  is  not  the  sum  which  when  placed  at  interest  will 
yield  an  amount  equal  to  the  income  of  the  deceased  at  the  time 
of  his  death,  nor  the  amount  necessary  for  the  support  of 
his  family,  but,  as  already  stated,  it  is  that  amount  estimated 
at  its  present  worth,  which  under  all  the  circumstances  dis- 
closed in  the  evidence,  you  believe  would  have  come  to  his  estate 
at  the  end  of  his  natural  life.  In  estimating  such  damages, 
if  any  you  award  the  plaintiff,  you  may  and  should  consider, 
so  far  as  shown  by  the  evidence,  the  age  and  occupation  of  the 
said  L.  H.  H.  at  the  time  of  the  injury  which  caused  his 
death,  his  bodily  health  and  ability  to  earn  money,  his  habits 
as  to  industry,  thrift,  and  economy,  if  any  such  have  been 
shown,  the  contingencies  of  life,  such  as  ill  health,  nonemploy- 
ment,  increase  or  diminution  in  earning  capacity  as  age  ad- 
vances, and  all  the  other  facts  and  circumstances  in  evidence 
tending  to  show  the  amount,  if  any,  that  the  estate  might  have 
accumulated  if  he  had  lived  out  the  term  of  his  natural  life,  and 
award  the  plaintiff  such  a  sum  as  you  believe  from  the  evidence, 
under  the  rules  as  herein  stated,  will  be  a  fair  and  reasonable 
compensation  for  the  loss  sustained  by  the  estate  of  the  said 
L.  H.  H.,  as  a  result  of  his  death.6 


Mississippi. 

The  present  cash  value  of  any  pecuniary  benefits,  if  any, 
which  you  believe  from  the  evidence  the  plaintiff  had  a  reason- 
able expectation  of  receiving  from  the  deceased  for  which  she 
has  been  deprived  by  the  death  of  H.  R.  C.,  making  adequate 
allowance,  according  to  the  circumstances,  for  the  earning  power 
of  money.7 


North  Carolina. 

The  court  instructs  the  jury  that  the  measure  of  damages  for 
loss  of  life  of  plaintiff's  intestate  is  the  present  value  of  his  net 
income,  and  this  is  to  be  ascertained  by  deducting  the  cost  of 
living  and  expenditure  from  his  net  gross  income,  and  then 
estimating  the  present  value  of  the  accumulation  from  such  net 
income,  based  upon  his  expectation  of  life.  In  applying  this  rule 
to  the  facts  in  this  case,  and  to  enable  the  jury  to  properly 
estimate  the  reasonable  expectation  of  pecuniary  advantage  from 
the  continuance  of  the  life  of  the  deceased,  they  should  consider 

6  Hammer  v.  Janowitz,  131  la  20,         7  Illinois  Cent.  R.  Co.  v.  Coussens, 
108  NW  109.  223  Miss  103,  77  S2d  818. 
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his  age,  habits,  industry,  means,  business  qualifications,  skill, 
and  his  reasonable  expectation  of  life.8 

§  1476A.    — Funeral  expenses. 

Plaintiff  is  not  entitled  to  recover  the  amount  actually  ex- 
pended for  decedent's  burial,  but  only  a  reasonable  rate  of  in- 
terest, during  the  time  you  find  the  deceased  would  have  lived, 
on  the  amount  that  represents  the  reasonable  value  of  the  mater- 
ials and  services  in  connection  with  the  burial.  Such  value 
should  not  exceed  what  would  appear  reasonable  and  proper  for 
a  person  of  decedent's  social  and  financial  standing.9 

§  1477.    — Pain  suffered  by  the  injured  person  before  death — 
Survival  statutes. 

Alabama. 

The  court  instructs  the  jury  that  if  the  jury  find  for  the 
plaintiff  and  find  that  his  intestate,  L.  0.  G.,  suffered  conscious 
injury  for  an  appreciable  period  of  time,  then  the  measure  of 
damages  which  you  should  award  by  your  verdict  would  be  such 
a  sum  as  would  be  full  compensation  for  the  mental  and  physical 
pain  suffered  by  the  deceased,  L.  0.  G.,  while  he  lived;  and ^ to 
this  sum  should  be  added  the  present  worth  of  the  amount  which 
it  is  reasonably  probable  the  deceased  would  have  contributed 
to  the  support  of  his  father  during  the  latter's  expectancy 
of  life  in  proportion  to  the  amount  he  was  contributing,  if  any, 
at  the  time  of  his  death,  not  exceeding  his  expectancy  of  life, 
and,  in  determining  this,  you  may  take  into  consideration  the 
increasing  wants  of  the  father  by  reason  of  advancing  age  and 
the  increasing  ability  of  the  son  to  supply  those  wants,  should 
you  find  such  to  be  the  case;  provided  that  if  you  find  from 
the  evidence  that  the  deceased  was  also  negligent,  and  that 
such  negligence  proximately  contributed  to  his  death,  then  the 
plaintiff  would  not  be  entitled  to  full  damages,  but  a  diminished 
sum,  bearing  the  same  relation  to  the  full  damages  that  the 
negligence  attributable  to  the  defendant  bears  to  the  negligence 
attributable  to  both.1  a 

8  Benton  v.  North  Carolina  R.  Co.,      death  occurred  sooner  than  it  would 
122  NC  1007,  30  SE  333.  have  had  he  died  a  natural  death, 

See  also  Burtch  v.  Wabash  R.  Co.      and  he  would  have  had  the  use  of 
(Mo),  236  SW  338.  the    funeral    expenses    during    his 

9  Davidson  v.  Vast,  233  la  534,  10      otherwise  prolonged  life. 

NW2d  12.  '  °  Louisville  &  N.  R.  Co.  v.  Por- 

The  charge  was  approved,  presum-      ter,  205  Ala  131,  87  S  288. 
ably  on  the  theory  that  decedent's 
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Arkansas. 

(1)  The  court  instructs  the  jury  that  if  you  find  for  the 
plaintiff  as  administrator,  you  will  assess  the  damages  at  what- 
ever sum  you  may  find  from  the  testimony  to  be  a  fair  and 
reasonable  compensation  for  the  pain  and  suffering,  if  any,  that 
was  endured  by  plaintiff's  intestate  on  account  of  the  injury 
complained  of.   And  in  this  you  are  to  be  guided  by  your  sound 
judgment  and  discretion  as  jurors.1  f 

(2)  The  court  instructs  the  jury  that  if  you  should  find  for 
J.  A.  P.,  as  administrator  of  the  estate  of  A.  P.,  deceased,  under 
the  instructions  in  this  case,  then  you  should  take  into  considera- 
tion the  pain  and  suffering,  mental  and  physical,  if  any,  of  the 
said  A.  P.,  caused  by  said  accident. ' 2 

California. 

(1)  Plaintiffs  are  not  entitled  to  recover  for  any   detri- 
ment sustained  by  the  deceased  prior  to  her  death.    The  jury 
is  not  to  consider  the  question  as  to  whether  or  not  she  suffered 
any  pain  prior  to  her  death.  This  action  does  not  represent  any 
right  of  action  which  she  would  have  had  had  she  survived 
her  injuries.    Plaintiffs,  if  they  can  recover  at  all,  can  only 
recover  for  the  pecuniary  loss  sustained  by  them,  if  any  there 
be,  on  account  of  the  death  of  deceased. 1 3 

(2)  You  are   hereby   instructed  that  in   determining  the 
question  of  damages,  in  the  event  that  you  should  find  the  plain- 
tiffs entitled  to  damages  at  all,  you  are  not  to  consider  the  ques- 
tion whether  or  not  the  deceased  suffered  any  pain  prior  to  his 
death.    In  this  action  plaintiffs  are  not  entitled  to  recover,  if 
they  may  recover  at  all,  for  any  detriment  sustained  by  the 
decedent  prior  to  his  death. ' 4 

Michigan. 

The  court  instructs  the  jury  that  if  you  find  for  plaintiff,  you 
will  render  a  verdict  for  all  damages  sustained  in  consequence 

1  '  Graysonia-Nashville  Lbr.  Co.  v.  found  from  the  testimony  to  be  a 

Carroll,  102  Ark  460,  144  SW  519.  In  fair    and    reasonable    compensation, 

approving  this  instruction,  the  high-  and   the   court  meant  to  tell  them 

er  court  says:   "It  is  insisted  that  that  they  were  to  be  governed  by 

the  court  erred  in  giving  this  in-  their  judgment  in  determining  from 

struction,   because    by    it    the    jury  the  testimony  what  the  amount  of 

were  directed  to  be  guided  by  their  damages  ought  to  be." 
judgment  and  discretion,  instead  of          ' 2  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 

the  testimony,  in  assessing  the  dam-  Prince,  101  Ark  315,  142  SW  499. 
ages.    We    do    not    think    the    in-          ' 3  Bach  v.   C.   Swanston    &    Son, 

struction    is    susceptible    of    this  105  CalApp  72,  286  P  1097. 
construction.   The  jury  were  plainly          • 4  Anderson  v.  Pickens,   118   Cal 

told   that  they  were  to  assess  the  App  212,  4  P2d  794. 
damages    at   whatever    sum   they 
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of  the  injury  to  and  death  of  the  young  man.  These  will  com- 
prise a  reasonable  amount  for  any  pain  and  suffering  he  endured 
from  the  time  of  the  injury  to  his  death,  and,  in  addition,  a 
reasonable  amount  for  all  sums  that  he  would  probably  have 
earned  during  the  years  that  he  would  probably  have  lived  but 
for  the  injury.  Your  verdict  will  be  the  sum  of  these  two. 
You  are  not  concerned  with  the  amount  of  earnings  that  the 
young  man  would  probably  have  saved  during  his  probable  life, 
but  only  with  the  probable  earnings  themselves.  The  table  of 
expectancy  put  in  evidence  shows  that  if  of  good  health,  he 
might  have  lived  40  years  longer  than  he  did.  Estimate  the 
present  worth  of  his  probable  earnings  during  the  time  that  he 
would  probably  have  lived  at  —  per  cent  simple  interest  for 
each  year,  and  the  sum  of  these  for  the  several  years  that  he 
would  probably  have  lived  will  be  the  amount  of  your  verdict 
for  loss  of  earnings. '  * 

§  1478.    — Punitive  damages. 

Alabama. 

Now  then,  if  you  are  reasonably  satisfied  that  there  is  a  right 
of  recovery,  that  would  carry  you  into  the  realm  or  question  of 
damages.  The  damages  in  a  case  of  this  sort  are  punitive.  The 
word  "punitive"  means  by  way  of  punishment.  That  is  what  it 
means,  and  there  is  no  yardstick  that  I  can  lay  down  and  give 
you  by  which  you  can  measure  the  damages.  That  is  a  matter 
that  is  addressed  to  your  sound  and  honest  discretion  under  the 
circumstances,  having  due  regard  to  the  enormity  of  the  wrong 
and  making  it  accordingly  fit,  such  as  you  think  would  be  a 
fit  and  proper  deterrent  under  the  circumstances.  It  is  not  an 
unbridled  discretion,  but  one  of  honest  discretion  to  be  exercised 
by  the  jury  in  their  honest  judgment,  having  due  regard,  as  I 
say,  to  the  enormity  of  the  wrong.16 

Kentucky. 

The  court  instructs  the  jury  that  it  will  be  your  duty  in  this 
case  to  find  for  the  plaintiff  in  such  sum  as  you  may  believe  from 
the  evidence  will  reasonably  and  fairly  compensate  the  estate  of 
J.  K.  for  the  destruction  of  the  power  of  J.  K.  to  earn  money; 
and  if  you  shall  find  from  the  evidence  that  the  death  of  J.  K. 
was  caused  by  the  gross  negligence  of  the  defendant,  its  agents 
or  employees,  then  you  may,  in  your  discretion,  find  in  favor  of 
the  plaintiff  such  a  further  sum  as  punitive  or  exemplary  dam- 
ages as  you  may  believe  from  all  the  evidence  that  you  have 

1 5  Davis  v.  Michigan  Cent.  R.  Co.,          ' 6  Louisville  &  N.  B.  Co.  v.  Bai- 
147  Mich  479,  111  NW  76.  ley,  245  Ala  178,  16  S2d  167. 
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heard  in  the  case  is  right  and  proper,  not  exceeding,  however, 
in  all,  the  sum  of  $30,000,  the  amount  claimed  in  the  petition.17 

Minnesota. 

The  court  instructs  the  jury  that  the  damages  awarded  must 
be  solely  by  way  of  compensation  for  pecuniary  loss.  Punitive 
damages  are  not  allowed.  No  compensation  can  be  awarded  for 
wounded  feelings,  or  loss  of  the  companionship  and  comfort  of 
the  deceased,  or  for  pain  and  suffering.  The  true  test  is :  What, 
in  view  of  all  the  facts  in  evidence,  was  the  probable  pecuniary 
interest  of  the  beneficiary  in  the  continuance  of  the  life  of  the 
deceased  and  the  income  derived  therefrom?  His  health,  age, 
probable  duration  of  life,  talents,  habits  of  industry,  success  in 
life,  and  the  amounts  in  money  or  service  which  he  was  accus- 
tomed to  furnish  the  beneficiary,  or  in  this  case  it  would  be  the 
next  of  kin,  his  brothers  and  sisters,  if  he  had  any.18 

South  Carolina. 

If  the  death  of  D.  B.  M.  was  caused  by  some  act  of  negligence, 
wilfulness,  or  wantonness  on  the  part  of  any  defendant  in  this 
action  alleged  in  the  complaint,  and  if  no  affirmative  defense 
pleaded  in  the  answer  of  such  defendant  has  been  proved,  the 
jury  may  give  such  damages  against  such  defendant,  including 
punitive  damages,  in  case  such  wrongful  act  was  the  result  of 
wilfulness  or  wantonness,  as  the  jury  may  find  from  any  evidence 
in  the  case  is  proportioned  to  the  injury  resulting  from  the 
death  of  D.  B.  M.  to  his  father,  the  plaintiff  in  this  action. 

If  the  jury  find  that  the  plaintiff  is  entitled  to  recover  against 
the  defendants,  or  either  or  any  of  them,  then  the  jury  will 
ascertain  as  nearly  as  possible  the  reasonable  value  of  the  life 
of  the  intestate,  ajid  in  doing  so  may  consider  any  evidence  as  to 
the  age  of  intestate,  his  probable  expectation  of  life,  his  health, 
his  habits  of  industry,  economy  and  thrift,  if  there  be  such  in 
the  case,  and  give  such  sum  as  would  be  a  reasonable  measure 
of  the  actual  value  of  his  life  to  the  loss  to  his  father.  Such 
damages,  if  proved,  are  called  "actual  damages/'  If  a  defendant 
is  liable  on  account  of  act  or  omission  alleged  in  the  complaint 
which  was  negligent,  he  would  be  liable  only  for  actual  damages. 
But  if  such  defendant  was  guilty  of  a  wilful  or  wanton  act 
alleged  in  the  complaint,  and  the  plaintiff  is  entitled  under  the 
law  as  I  have  stated  it,  to  a  verdict  against  such  defendant  on 
account  of  such  wilful  or  wanton  act,  then  the  plaintiff  would 
be  entitled  to  recover  punitive  damages  in  addition  to  actual 
damages. 

1 7  Louisville  &  N.  R.  Co.  v.  Kelly's  ' 8  Guhl  v.  Warroad  Stock,  Grain 
Admx.,  100  Ky  421,  19  KyL  69,  38  &  Produce  Co.,  147  Minn  44,  179 
SW  852,  40  SW  452.  NW  564, 
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If  the  jury  find  from  the  evidence  by  the  greater  weight 
thereof  that  the  plaintiff  is  not  only  entitled  to  actual  damages, 
but  also  to  punitive  damages  under  the  law  as  laid  down  by  this 
court,  then  the  jury  may  give  in  addition  to  the  sum  they  find 
for  actual  damages  under  the  rules  herein  specified,  such  further 
sum  by  way  of  punitive  or  exemplary  damages,  as  the  jury  may 
deem  proper,  to  serve  to  deter  the  defendants  and  others  from 
like  wilful  and  wanton  acts. 

So,  if  the  jury  find  actual  and  punitive  damages,  they  will 
separate  their  verdict,  stating  separately  how  much  they  find  as 
actual  damages,  and  how  much,  if  any,  as  punitive  damages, 
writing  out  the  amount  in  either  or  each  case,  in  words  and  not 
in  figures. 

The  form  of  your  verdict  may  be  either  in  favor  of,  or 
against,  all  the  defendants,  or  any  one  or  more  of  them,  accord- 
ing as  you  may  view  the  testimony,  applying  thereto  the  law  as 
I  have  stated  it. 

If  you  find  in  favor  of  the  plaintiff,  you  should  in  your 
verdict  state  the  amount  of  damages,  and  also  state  the  kind 
of  damages,  whether  actual  or  punitive,  and  if  you  find  both 
actual  and  punitive  damages,  state  the  amount  of  each  sepa- 
rately. 

And  if  you  find  a  verdict  in  favor  of  one  or  more  defendants 
or  against  one  or  more  defendants,  specify  by  name,  the  par- 
ticular defendant,  or  defendants,  against  whom  you  may  find,  if 
you  find  against  some  and  not  all. 

Now,  whatever  verdict  you  find  write  it  on  the  back  of  this 
blue  paper,  the  complaint.  I  give  you  both  the  complaint  and 
answer,  so  that  you  may  have  them  with  you  in  the  room  if  you 
want  to  read  them  over.  ' 9 

§  1479.    — Effect  of  prayer  of  complaint. 

The  court  instructs  the  jury  that  if,  under  all  the  evidence 
and  all  the  instructions  of  the  court,  your  verdict  should  be 
for  the  plaintiffs  and  against  the  defendant,  then  it  will  be 
necessary  for  you  to  assess  and  write  into  that  verdict  the 
amount  of  damages  caused  proximately  to  E.  B.,  the  person 
killed,  by  the  acts,  if  proved,  of  the  hoisting  engineer.  In 
determining  this  amount,  you  are  limited  to  a  sum  of  money 
which  would  have  compensated  E.  B.  for  the  pain  and  suffering 
of  mind  and  body  which  the  injuries  caused,  if  any  such  pain 
and  suffering  were  caused,  between  the  time  that  he  was  injured 

1 9  Miller  v,  Atlantic   Coast  Line 
B.  Co,,  140  SC  123,  188  SE  675, 
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and  the  time  he  died,  if  he  survived  the  injuries  for  any  length 
of  time,  and  to  the  further  sum  that  would  have  compensated 
him,  unless  you  find  that  death  was  instantaneous,  for  the  im- 
pairment, if  any,  which  was  caused  by  the  injuries,  of  his 
capacity  to  earn  money  in  the  future  if  he  had  not  been  injured. 
The  amount  sued  for  and  claimed  in  the  complaint  of  $25,000 
must  not  be  to  you  any  criterion  in  determining-  the  amount  of 
your  verdict,  if  you  do  render  any,  in  favor  of  th£  plaintiffs,  but 
you  are  instructed  that  in  no  event  shall  your  verdict  be  in 
excess  of  the  amount  of  $25,000.20 

§  1480.     Statutory  provisions. 
Illinois. 

The  statute  of  the  state  of  Illinois  provides  that  whenever  the 
death  of  a  person  shall  be  caused  by  wrongful  act,  neglect,  or 
default,  and  the  act,  neglect  or  default  is  such  as  would,  if 
death  had  not  ensued,  have  entitled  the  party  injured  to  main- 
tain action  and  recover  damages  in  respect  thereof,  then  and  in 
every  such  case  the  person  who,  or  company  or  corporation 
which,  would  have  been  liable  if  death  had  not  ensued  shall  be 
liable  to  an  action  for  damages,  and  in  every  such  action  the 
jury  may  give  such  damages  as  they  shall  deem  a  fair  and  just 
compensation  with  reference  to  the  pecuniary  injuries  resulting 
from  such  death  to  the  wife  and  next  of  kin  of  such  deceased 
person,  not  exceeding  the  sum  of  $ .2I 

Ohio. 

This  is  a  wrongful  death  action.  The  statutes  of  this  state 
confer  a  right  of  action  whenever  the  death  of  a  person  is  caused 
by  a  wrongful  act,  neglect,  or  default,  and  where  the  wrongful 
act,  neglect  or  default  is  such  as  would,  if  death  had  not  ensued, 
have  entitled  the  party  injured  to  maintain  an  action  against, 
and  recover  damages  in  respect  thereof,  had  this  person  not 
died  as  a  result  of  the  injuries  received.  This  action  must  be 
brought  in  the  name  of  the  personal  representative  of  the  de- 
ceased person  for  the  exclusive  benefit  of  the  children  or  other 

20  Beeler  v.  Butte  &  London  Cop-  Unquestionably,  his  right  of  action 

per  Dev.  Co.,  41  Mont  465,   110  P  included  damages  for  the  pain  and 

528.    "We  see  no  error  here,"  says  suffering   that  he   endured  and   for 

the    Supreme    Court    of    Montana,  his  diminished  and  lost  earning  ca- 

"The  phrase   'any   length  of  time/  pacity  for  the  period  of  his  natural 

read  in  juxtaposition  with  the  phrase  expectancy ." 

'unless  you  find  death  was  instan-          2 '  Deming  v.  Chicago,  321  111  341, 

taneous,'    makes   it   clear   that   the  151  NE  886. 

court   intended   to   advise   the   jury          See  S.H.A.  ch.  70,  §  2  for  various 

that  there  must  have  been  an  ap-  maximum  amounts, 
preciable    period    of    suffering.  .  .  , 
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next  of  kin  of  the  person  whose  death  was  so  caused  and  in 
every  such  action,  the  jury  may  give  such  damages,  if  any,  as 
they  may  think  proportionate  to  the  money  loss  resulting  from 
said  death  to  the  person  for  whose  benefit  such  action  shall  be 
brought.22 

§  1481.     Liability  of  compensation  Boards  and  others  immaterial. 

Damages  should  be  assessed  by  the  jury  without  regard  to 
what  might  be  allowed  under  the  compensation  act.23 

§  1482.     Effect  of  death  certificate  as  evidence. 

There  has  been  offered  in  evidence  the  death  certificate  filed 
by  the  attending  physician  in  Illinois.  Under  the  statutes  of 
Indiana  and  Illinois,  this  death  certificate  constitutes  prima 
facie  evidence  that  the  plaintiff's  decedent  died  of  diabetes  and 
you  should  find  that  such  is  the  fact,  unless  you  also  find  that 
the  prima  facie  case  so  made  has  been  overcome  by  other  evi- 
dence introduced  in  the  case.24 

22  Large    v.    Wireman,    Common  23  Diemer  v.   Shepard,  6  NJMisc 
Pleas  Court,  Lawrence  County,  Ohio,  186,  140  A  578. 
No.  32748;  affd.,  4th  District  Court  24  Donaldson  v.  Washington  Ho- 
of Appeals,  Oct.  4,  1953.  Kindly  sub-  tel,   Circuit   Court,   Marion   County, 
mitted  by  Judge  Warren  S.  Earhart,  Indiana,  No.  35331. 
Common     Pleas     Court,     Lawrence 
County,  Ohio. 


CHAPTER  68 
DECEDENTS'  ESTATES 

Section  Section 

1490.  Claims  against  estate — Time      1493.    — Presentation  to  executor. 

of  accrual.  1494.    —Sufficiency   of   evidence   to 

1491.  — Attorney  fees.  establish  claim. 

1492.  — Services  rendered  deceased      1495.    Replevin  by  administrator. 

in  his  lifetime.  1496.    Widow's  allowance. 

§  1490.     Claims  against  estate — Time  of  accrual. 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  some  portion  of  the  plaintiff's  claim  accrued  and  was 
due  more  than  three  years  before  the  institution  of  this  suit, 
then  the  plaintiff  cannot  recover  for  such  portion,  under  the 
pleadings  in  this  cause,  unless  they  shall  further  find  that  the 
defendant  or  his  decedent  promised  to  pay  the  same  within  three 
years  before  the  bringing  of  this  suit, l 

§  1491.    — Attorney  fees. 

Georgia. 

I  charge  you,  gentlemen  of  the  jury,  that  if  you  were  to  be- 
lieve from  the  evidence  under  the  instructions  given  you  by  the 
court  that  the  plaintiff  in  this  case  and  the  defendants  at  or 
after  the  death  of  their  father,  that  the  defendants  had  deeds 
to  this  property  which  the  plaintiff  claimed  belonged  to  the 
estate  and  they  refused  to  turn  over  these  deeds  or  declare  them 
void,  and  you  believe  that  it  was  necessary  that  the  plaintiff  em- 
ploy counsel  and  proceed  with  litigation  in  order  to  declare  the 
deeds  void,  and  you  further  believe  that  they  were  declared  void 
and  that  the  money  derived  from  her  efforts  was  turned  into  the 
estate,  then  I  charge  you  that  you  would  have  a  right  under  the 
law  to  award  her  such  sum  of  money  as  you  believe  would  be 
fair  pay  or  compensation  as  counsel  fees.2 

Missouri. 

The  court  instructs  the  jury  that  if  you  find  from  the 
evidence  that  plaintiff  performed  any  services  for  defendant  in 

1  Gill  v.  Staylor,  93  Md  453,  49  A  1074;  Bull  v.  Payne,  47  Or  580,  84 

650.  P  697. 

See  also  Stanley's  Estate  v.  Pence,         2  Estes  v.  Collum,  91  GaApp  186, 

160  Ind  636,  66  NE  51,  67  NE  441;  85  SE2d  561. 
Sprague  v.  Sea,  152  Mo  327,  53  SW 

267 


§  1492  INSTRUCTIONS — CIVIL  ACTIONS  268 

and  about  the  estate  of  her  brother,  G.  S.,  deceased,  but  that 
such  services  were  not  legal  services,  but  were  business  transac- 
tions only,  then  you  will  not  be  warranted  in  considering  the 
expert  testimony  adduced  on  the  trial  in  this  case  tending  to 
show  the  value  of  legal  services  as  such. 

*     *     * 

The  court  instructs  the  jury  that  if  you  believe  from  the  evi- 
dence that  defendant  did  not  employ  plaintiff  as  a  lawyer  to 
perform  the  alleged  services  in  question,  then  plaintiff  cannot 
recover,  and  your  verdict  must  be  for  defendant.3 

§  1492.     — Services  rendered  deceased  in  his  lifetime. 

Connecticut. 

The  court  instructs  the  jury  that  as  the  case  is  presented 
to  you,  the  burden  is  upon  the  plaintiff  to  establish  by  a  fair 
preponderance  of  the  evidence:  First,  that  she  performed  the 
services  and  expended  the  money  as  claimed;  second,  that  the 
services  were  rendered  and  the  money  expended  upon  the 
promise  by  her  father  to  pay  for  them,  as  alleged  in  the  com- 
plaint; and  third,  that  she  must  prove,  if  she  is  to  recover  any- 
thing, the  value  of  the  services  rendered  and  the  amount  of 
money  expended. 

Where  services  are  rendered  by  a  daughter  for  her  father, 
the  law  supposes,  until  the  contrary  is  shown,  that  the  services 
were  rendered  without  expectation  of  compensation.  If  you 
find  that  Mrs.  D.  rendered  services  for  her  father  without  other 
expectation  of  reward,  in  the  hope  of  inheriting  the  property, 
the  case  ends  here,  for  she  cannot  recover. 

If,  on  the  other  hand,  there  was  an  express  promise  to  com- 
pensate her  by  leaving  her  his  property  as  heir  at  law,  and  the 
services  were  rendered  in  consideration  of  and  reliance  upon  it, 
and  the  promise  was  not  fulfilled,  the  law  will  not  carry  this 
promise  specifically,  but  will  secure  to  her  from  the  estate  the 
reasonable  value  of  her  services. 

If  you  find  that  the  plaintiff  expended  money  for  her  father 
and  rendered  services  to  him  under  the  agreement  claimed  by 
her,  and  that  she  has  not  been  paid,  then  she  is  entitled  to 
recover  in  this  action  the  money  which  you  find  she  so  expended, 
plus  the  reasonable  value  of  the  services  which  you  find  she  so 
rendered,  but  not  exceeding  in  the  whole  the  amount  which 
she  was  to  receive  under  the  agreement;  that  is,  the  total 

3  Warder  v.  Seitz,  157  Mo  140,  57      61  P  631,  for  erroneous  refusal  to  in- 
SW  537.  struct. 

See  Currey  v.  Butcher,  37  Or  380, 
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amount  of  Mr.  O.'s  estate.  You  should  deduct  from  the  amount 
so  found  due  the  $500  received  by  the  plaintiff  under  the  will, 
and  allow  interest  on  the  balance  at  —  per  cent  up  to  the  present 
time.4 

Georgia. 

(1)  The  court  instructs  the  jury  that  if  you  believe  that  the 
contract  was  made  between  the  plaintiff  and  the  testator;  that 
she  was  to  go  to  his  home  and  care  for  him  and  wait  on  him ;  and 
that  the  cooking  of  his  meals  and  the  serving  of  the  same  was 
part  of  her  duty  under  the  contract,  if  it  was  contemplated  by 
both  parties  that  such  was  to  be  a  part  of  the  taking  care  of  him 
and  waiting  on  him,  then  she  would  be  entitled  to  recover  for  that, 
and  that  would  be  taken  into  consideration  in  fixing  the  worth 
of  her  services,  if  you  find  she  is  entitled  to  recover.5 

(2)  The  court  instructs  the  jury  that  the  defendant  pleads 
that  he  does  not  owe  the  plaintiff  anything,  for  the  reason  that 
she  has  been  paid.  I  charge  you,  if  you  believe  that  the  contract 
was  made  and  services  rendered,  then  the  burden  would  be  on 
the  defendant  to  prove  payment.6 

Indiana. 

The  court  instructs  the  jury  that  where  one  is  taken  into 
the  family  of  another,  and  is  regarded  and  treated  in  every 
respect  as  a  member  of  the  household,  and  is  a  member  of  such 
family,  even  when  there  may  be  no  ties  of  blood,  there  is  no 
implied  obligation  to  pay  for  services  rendered,  on  the  one  hand, 
or  for  board,  schooling,  clothing,  care  and  medical  attention, 
on  the  other. 

*     *     * 

The  court  instructs  the  jury  that  if  you  find  from  the  evi- 
dence that  the  claimant  was  not  a  relative  or  member  of  the 
family  of  decedent,  and  you  should  further  find  that  she  did 
valuable  services  for  the  decedent  in  her  lifetime,  as  alleged  in 
the  complaint,  and  you  should  further  find  that  the  decedent 
from  time  to  time  declared  her  purpose  of  providing  for  her  for 
her  services,  then  you  may  find  for  the  claimant,  and  assess  her 
recovery  at  just  such  sum  as  a  fair  preponderance  of  the  evi- 

4  Downey   v.    Guilf  oile,    96    Conn         6  Belcher  v.  Craine,  135  Ga  73,  68 
383,  114  A  73.  SE  839.    This  instruction  does  not, 

8  Belcher  v.  Craine,  135  Ga  73,  68      in  effect,  state  that  the  defendant 
SE  839.  admitted  the  contract  and  had  filed  a 

For  instruction  on  contractual  re-      plea  of  payment, 
lation  between  testator  and  defend- 
ant, see  McCain  v.  Smith,  172  Mich 
1,  137  NW  616. 
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dence  shows  it  to  have  been  worth  for  the  last  six  years  of 
such  service.7 

Iowa. 

The  fact  that  the  claimant  was  a  member  of  the  family  of 
S.  W.  and  received  care  and  support  in  her  family  prior  to 
May  10,  19 — ,  cannot  be  considered  by  you  as  an  offset  or  pay- 
ment for  services  rendered  by  claimant  after  said  date.8 

Maryland. 

The  court  instructs  the  jury  that  in  order  to  entitle  the 
plaintiff  to  recover  for  any  services  rendered  by  him  to  the  said 
C.  L.  S.,  they  must  find  that  there  was  a  design  on  the  part  of 
the  plaintiff  at  the  time  of  the  rendition  of  the  services  to 
charge,  and  an  expectation  on  the  part  of  the  said  C.  L.  S.  to 
pay,  for  said  services. 

*  *     # 

The  court  instructs  the  jury  that  the  fact  that  the  plaintiff 
was  a  nephew  of  the  deceased  husband  of  C,  L.  S.,  if  the  jury 
so  find,  does  not  make  him  a  member  of  her  family;  and  if 
the  jury  shall  find  that,  not  being  a  member  of  her  family,  the 
plaintiff  rendered  useful  and  valuable  personal  services  to  and 
for  the  benefit  of  said  C.  L.  S.  during  her  lifetime,  the  fact 
of  rendering  such  services  furnishes  prima  facie  evidence  of 
their  acceptance  by  said  C.  L.  S.,  and,  in  the  absence  of  proof  to 
the  contrary  of  any  express  contract,  raises  an  obligation  to  pay 
what  they  were  worth ;  and,  if  the  jury  shall  find  that  such  pay- 
ment has  not  been  made,  they  shall  find  for  the  plaintiff  in  such 
a  sum,  provided  they  shall  find  that  the  defendant  is  the  admin- 
istrator of  said  C.  L.  S. 

*  *     # 

The  court  instructs  the  jury  that  if  you  find  that  the  plain- 
tiff rendered  valuable  personal  services  to  and  for  the  bene- 
fit of  the  late  C.  L.  S.  during  her  lifetime,  at  her  request,  and 
shall  further  find  that  said  C.  L.  S.,  in  consideration  of  said 
services,  promised  to  reward  the  plaintiff  for  said  services,  and 
did  not  perform  said  promise,  then  the  jury  shall  find  for  the 
plaintiff  against  the  administrator  of  said  C.  L.  S.  for  the  value 
of  said  services  according  to  the  proof  in  the  case,  provided  the 

7Boyd    v.    Starbuck,    18    IndApp  sum  as  the   services  were  actually 

310,  47  NE  1079;  Chandler  v.  Baker,  worth,"  was  held  applicable  to  one 

191  Mass  579,  78  NE  387.    An  in-  probable  view  of  the  evidence,  and 

struction  that  "if  plaintiff  rendered  was  improperly  refused, 

the  services  disclosed  in  the  evidence  See  also  Sprague  v.  Sea,  152  Mo 

without  any  agreement  with  the  de-  327,  53  SW  1074. 

fendant's  intestate,   then  that  they  8  In    re    Willmott's    Estate,    215 

are    entitled   to   recover   only    such  la  546,  243  NW  634. 
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jury  shall  find  that  said  promise  was  made  to  take  effect  within 
three  years  prior  to  the  institution  of  this  suit.9 

Massachusetts. 

The  court  instructs  the  jury  that  if  the  plaintiffs  rendered 
the  services  disclosed  in  the  evidence  without  any  agreement 
with  the  defendant's  intestate,  then  they  are  entitled  to  recover 
only  such  sum  as  the  services  were  actually  worth. f  ° 

Michigan. 

(1)  The  court  instructs  the  jury  that  if  claimant  rendered 
to  S.  J.  any  valuable  services  which  the  said  S.  J.  received  and 
appropriated,  the  law  implies  a  promise  to  pay  for  the  said 
services  what  the  same  is  reasonably  worth.   Moral  obligations 
have  nothing  to  do  with  this  case.   The  plaintiff  must  prove  a 
legal  obligation  of  the  defendant,  otherwise,  there  would  be  no 
cause  of  action,  and  you  would  find  for  the  defendant.  You  can 
not  find  anything  for  the  plaintiff,  unless  you  find  from  the  testi- 
mony in  this  case  that  a  contract  existed  between  the  plaintiff 
and  S.  J.,  or  that  valuable  services  were  rendered,  that  is,  were 
rendered  and  accepted  by  her.    That  means  a  contract  is  an 
agreement  whereby  one  person  and  another  engages  to  do  or 
not  to  do  a  given  thing.  Where  there  is  a  spontaneous  service, 
as  an  act  of  kindness  and  no  request,  or  where  the  circumstances 
account  for  the  transaction  on  some  ground  more  probable  than 
that  of  a  promise  of  recompense,  then  no  promise  would  be 
implied.   The  contract  connected  with  that  would  not  be  estab- 
lished.   An  agreement  to  compensate  cannot  be  implied  from 
the  mere  fact  that  services  were  rendered.   They  must  be  ren- 
dered and  accepted,  and  they  must  be  known  to  have  been 
rendered  with  the  expectation  of  pay.    The  simple  fact  that 
services  were  rendered  does  not  raise  a  liability  on  the  part  of 
a  person  for  whom  they  are  rendered  even  though  done  at  the 
request,  if  the  circumstances  are  such  as  to  rebut  the  inference 
that  compensation  is  to  be  made. ' l 

(2)  The  court  instructs  the  jury  that  the  burden  is  not  on 
the  plaintiff  to  prove  that  there  was  a  specific  agreement  in  rela- 
tion thereto  in  the  original  instance,  but  the  law  implies  an 
agreement  to  pay  for  services  rendered. 

However,  there  is  evidence  in  the  case  which  you  will  weigh, 
as  to  whether  he  had  specifically  agreed  that  he  would  compen- 
sate this  woman,  either  before  or  after  his  death  for  services 
which  she  rendered  for  him  in  his  behalf. 

9  Gill  v.   Staylor,  93  Md  453,  49          • »  Beecham    v.    Wetherbee,     160 
A  650.  Mich  585,  125  NW  702. 

10  Chandler  v.   Baker,   191   Mass 
579,  78  NE  387. 
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The  burden  of  proving  the  claim  is  upon  the  claimant  to  prove 
her  claim  by  a  preponderance  of  the  evidence.  By  preponderance 
is  not  necessarily  meant  that  the  greater  number  of  witnesses 
be  sworn  upon  the  one  side  or  the  other,  but  the  greatest 
probability  of  the  truth  to  be  upon  the  side  of  the  one  having 
the  affirmative  of  the  issue. ' 2 

(3)  If  the  jury  should  find  that  the  contract  or  agreement 
was  that  the  deceased  was  to  pay  the  claimant  after  her  death 
out  of  her  estate  the  reasonable  value  of  these  services,  then 
the  claimant  would  be  entitled  to  recover  the  reasonable  value 
of  those  services  covering  the  entire  period.  If,  however,  the 
jury  should  find  that  the  agreement  was  that  the  deceased  should 
pay  the  reasonable  value  of  those  services  without  having 
agreed  that  it  was  to  be  paid  at  the  death  of  the  deceased,  then 
in  that  event  what  the  law  knows  as  the  statute  of  limitations 
intervenes  and  the  plaintiff  could  only  recover  for  a  period  of 
six  years  immediately  preceding  the  time  of  the  death  of  the 
deceased. ' 3 

Missouri. 

You  are  instructed  that  where  one  renders  valuable  services 
for  another,  the  benefit  of  which  the  latter  accepts,  the  law 
presumes  an  intention  on  the  part  of  the  person  rendering  the 
services  to  charge,  and  upon  the  part  of  the  person  receiving 
the  services  to  pay,  the  reasonable  value  thereof,  and  raises  a 
promise  upon  the  part  of  the  latter  to  pay  such  reasonable  value ; 
but  where,  as  in  this  case,  a  family  relationship  existed  between 
the  parties,  no  presumption  arises  to  pay  for  services  on  account 
of  the  relationship  of  the  parties,  but  the  presumption  is  that 
the  services  rendered  are  acts  of  gratuitous  kindness.  In  this 
case  it  is  for  you,  taking  into  consideration  all  the  facts  and 
circumstances  in  evidence,  including  the  nature  and  degree  of 
the  relationship  of  the  parties  and  all  the  facts  and  circum- 
stances in  evidence,  to  determine  whether  there  was  any  agree- 
ment and  understanding  for  compensation  for  the  services 
claimed  to  have  been  rendered.  And  you  are  instructed  that 
it  is  not  incumbent  on J  the  plaintiff  to  establish  by  direct  evi- 
dence a  contract  from  her  father  to  pay  her  for  said  services 
rendered,  if  any,  that  is  to  say,  by  some  writing  or  by  the  testi- 
mony of  witnesses  who  heard  the  parties  come  to  an  agreement, 
but  it  is  enough  for  her  to  adduce  evidence  from  which  the  jury 
might  find  that  she  and  the  deceased  understood  at  the  time  that 
her  services  were  to  be  remunerated  or  paid  for. 

«*La  P*ee  v.  De  Pew's   Estate,          l3Pupaza  v.  Laity,  268  Mich  250, 
219  Mich  612,  189  NW  36.  256  NW  328. 
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Now,  if  you  find  from  the  greater  weight  of  the  evidence  in 
this  cause  that  plaintiff  rendered  any  or  all  of  the  services 
claimed  by  her,  to  her  father,  in  nursing  and  caring  for  said 
deceased  night  and  day  while  he  was  enfeebled  by  sickness  and 
old  age,  and  furnishing  his  food,  cooking  and  serving  his  meals, 
washing  and  ironing  his  clothes,  or  that  she  rendered  any  of 
said  services,  if  the  jury  so  find,  and  that  at  the  time  she 
rendered  said  services,  if  any,  there  was  a  mutual  understanding 
between  the  plaintiff  and  her  father  that  he  would  pay  for  her 
said  services,  or  any  of  them,  then  you  will  find  the  issues  in 
favor  of  the  plaintiff.  And  on  the  issue  of  whether  any  of  the 
said  services,  if  any  the  jury  find,  of  plaintiff  were  rendered 
her  father  gratuitously  because  of  the  relationship  between  the 
parties,  or  whether  they  were  rendered  with  an  understanding 
between  the  plaintiff  and  her  father  that  she  was  to  be  compen- 
sated therefor,  you  are  instructed  that  it  is  not  necessary,  in 
order  to  entitle  plaintiff  to  payment  for  such  services,  to  prove 
that  a  specific  compensation  was  agreed  upon  between  them, 
and  you  are  instructed  that,  under  the  law,  a  contract  to  pay 
for  the  services  of  plaintiff,  if  any,  rendered  to  her  father  need 
not  be  proved  by  direct  testimony,  but  may  be  found  by  the 
jury  from  the  circumstances  and  facts  detailed  by  the  witnesses ; 
provided  if,  from  all  the  facts  and  circumstances  detailed  in 
evidence,  you  find  and  believe  that  plaintiff  rendered  said  serv- 
ices, or  any  of  them,  to  her  father  with  the  expectation  and 
understanding  previously  had  with  her  father  that  she  was  to 
be  paid  therefor,  and  with  his  intention  and  understanding  with 
her  that  she  was  to  receive  pay  therefor,  then  it  will  be  your 
duty  to  find  the  issues  in  favor  of  the  plaintiff,  and  to  assess 
the  amount  of  her  recovery  therefor  at  such  a  sum  as  you  may 
believe  from  the  evidence  will  be  a  reasonable  compensation  to 
plaintiff  for  said  services,  if  any,  not  to  exceed  the  sum  of 
$ ,  the  amount  claimed  by  plaintiff.  *  * 

14  Love  v.  Richardson  (MoApp),  ous  in  that  it  authorized  the  jury 
61  SW2d  220.  In  approving  this  in-  to  find  for  her  on  the  item  of  fur- 
struction  the  reviewing  court  said:  nishing  food  for  deceased.  There 
"Defendants  contend  that  the  jury  was  no  testimony  as  to  any  value 
might,  under  the  first  paragraph  of  placed  on  the  food  furnished.  It 
this  instruction,  draw  the  conclusion  was  treated  of  no  consequence.  The 
that  they  would  be  authorized  to  al-  substantial  item  that  made  up  the 
low  claimant,  for  services  rendered  claim  was  the  services  rendered  by 
deceased,  not  only  by  herself,  but  claimant.  Under  these  circum- 
other  members  of  her  family.  We  stances  we  hold  it  was  not  preju- 
think  that  said  paragraph  permits  dicial  error  to  include  the  item  of 
of  no  such  interpretation.  There  is  furnishing  food  in  the  instruction." 
no  merit  in  this  contention.  For  other  instructions,  see 

"It  is  claimed  the  second  para-  Sprague  v.  Sea,  152  Mo  327,  53  SW 
graph  of  said  instruction  is  errone-  1074. 
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Oregon. 

The  court  instructs  the  jury  that  the  question  as  to  whether 
or  not  other  people  except  the  plaintiff  performed  work  or  serv- 
ices for  the  deceased  is  immaterial,  except  for  the  purpose  of 
showing  that  the  plaintiff  did  not  perform  the  services  alleged, 
and  you  are  not  to  consider  that  evidence  for  any  other  pur- 
pose. f  6 

§  1493.    — Presentation  to  executor. 

I  charge  you  further  that  before  the  plaintiff  in  this  case  can 
recover,  he  must  prove  by  a  fair  preponderance  of  the  evidence 
that  prior  to  the  bringing  of  this  suit  the  checks  sued  upon  in 
this  action  were  presented  to  the  defendant,  C.  C.,  and  that  the 
same  were  accompanied  at  that  time  by  the  affidavit  of  the 
plaintiff  in  this  case  to  the  effect  that  the  amount  claimed  was 
justly  due  the  plaintiff,  and  that  no  payments  had  been  made 
thereon,,  and  that  there  were  no  offsets  to  the  same,  to  the 
knowledge  of  the  plaintiff.  You  are  further  instructed  that  if 
you  find  the  only  presentation  of  the  claims  sued  upon  by  the 
plaintiff  to  the  defendant  prior  to  the  commencement  of  this 
action,  your  verdict  should  be  for  the  defendant. ' 6 

§  1494.    — Sufficiency  of  evidence  to  establish  claim. 

Alabama. 

The  court  charges  the  jury  that  before  you  would  be  au- 
thorized to  find  the  issues  in  favor  of  the  plaintiff,  you  must 
be  reasonably  satisfied  that  she  presented  her  claims  to  the 
administrator  of  the  estate  of  C.  N.  L.,  and  if  you  are  not  so 
satisfied,  your  verdict  should  be  for  defendants. J  7 

Connecticut. 

The  court  instructs  the  jury  that  there  are  two  certain 
affirmative  allegations  in  the  answer  which  the  reply  denies,  and 
here  the  burden  of  proof  is  upon  the  defendants,  though  as  the 
case  reaches  you,  I  think  you  will  scarcely  get  beyond  the  allega- 
tions of  the  complaint  and  denials  of  the  answer.  There  is  this 
to  be  said  in  that  aspect  of  the  case :  If  F.  took  the  note  merely 
as  B/s  agent,  and  without  intention  on  her  part  to  relinquish 
control  of  it  in  his  hands,  there  was  of  course  no  delivery  of 
this,  and  no  such  surrender  of  it  by  B.  as  to  perfect  its  validity 
as  a  binding  legal  obligation  to  pay  its  face  amount  to  the 

i*  Astoria    Nat    Bank    v.    State          »7  White  v.   So'well,  231   Ala   80, 
Bank,  109  Or  699,  222  P  588.  163  S  609. 

1 6  Ash  v.  Clark,  32  Wash  390,  73 
P  351. 
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plaintiff.  It  might  still,  however,  in  connection  with  other  evi- 
dence as  to  its  underlying  character  and  purpose,  be  sufficient 
to  establish  such  an  agreement  between  the  parties  as  to 
support  an  action  here  for  any  unpaid  balance  for  F.'s  serv- 
ices, should  you  find  that  it  was  believed  and  understood 
that  she  was  insufficiently  compensated,  and  that  this  act  of 
B/s  was  intended  as  a  guaranty  by  her  that  any  such  deficiency 
should  be  made  good  from  her  estate.  Should  such  a  possible 
conclusion  be  reached  by  you,  it  would  be  your  duty  to  deter- 
mine, if  the  evidence  should  warrant  such  a  computation,  what, 
if  anything,  remains  honestly  due  to  the  plaintiff  for  her  serv- 
ices. ' 8 

Oregon. 

The  court  instructs  the  jury  that  while  the  claimant  B.  is 
a  competent  witness  in  this  action,  he  cannot  prevail  unless  he 
proves  his  case  by  some  competent  or  satisfactory  evidence 
other  than  the  testimony  of  himself.  His  testimony  may  be 
used  to  corroborate  other  evidence  in  the  case,  but  it  is  not 
sufficient  in  itself  to  establish  his  claim. J  9 

§  1495.     Replevin  by  administrator. 

If  you  find  by  a  preponderance  of  the  evidence  that  the 
property  in  controversy  was  the  property  of  E.  B.  at  the  time 
of  her  death,  or  property  which  she  had  received  from  the  estate 
of  her  husband,  F.  M.  B.,  deceased,  and  further  find  that  plaintiff 
is  now  the  administrator  of  the  estate  of  E.  B.,  deceased,  then 
plaintiff  may  be  properly  termed  the  owner  of  all  the  property 
involved  in  the  cause,  and  if  you  so  find  by  such  preponderance 
of  the  evidence,  and  further  find  that  plaintiff  is  entitled  to 
recover  in  this  action,  then  you  will  state  the  nature  of  his 
interest  in  the  property  as  that  of  "owner."20 

§  1496.    Widow's  allowance. 

[I  charge  you,  gentlemen  of  the  jury,  that  this  case  is  before 
you  as  a  de  novo  investigation,  that  the  caveators  are  contending 
in  this  case  that  the  award  of  the  appraisers  and  the  amount 
awarded  by  the  Ordinary  of  F.  County  was  excessive.  It  is  your 
duty  to  determine  what  is  a  reasonable  allowance  to  the  appli- 
cant for  her  support  and  maintenance  for  a  period  of  twelve 

l8Fenton  v,  Mansfield,  82  Conn  NE  51,  67  NE  441;  Chandler  v.  Bak- 

343,  73  A  770.  er,  191  Mass  579,  78  NE  387; 

1  d  Bull  v.  Payne,  47  Or  580,  84  Sprague  v.  Sea,  152  Mo  327,  53  SW 

P  697.  1074. 

Claims  against  estates,  see  Stan-  2O  Brandenburg  v.  Carmichael, 

ley's  Estate  v.  Pence,  160  Ind  636,  66  192  la  694,  185  NW  486. 
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months  from  the  date  of  administration.  I  charge  you  further 
that  the  proper  allowance  to  be  made  to  the  applicant  must  be 
determined  according  to  the  circumstances  and  standing  of  the 
family  previous  to  the  death  of  J.  T.  H.  (husband),  regard  being 
had  to  the  solvency  of  the  estate.] 

I  instruct  you  now  that  you  are  not  limited  by  the  question 
of  the  solvency  of  the  estate.  That  is  a  thing  that  it  is  the  duty 
of  the  jury  to  keep  in  view,  and  it  is  the  duty  of  the  appraisers 
to  keep  in  view,  the  solvency  or  insolvency  of  the  estate.  That 
does  not  mean  that  you  should  not  aw^ard  this  money  to  her  even 
if  you  determine  that  the  estate  is  insolvent,  and  even  though 
bequests  should  be  reduced  by  the  awarding  of  this  year's  sup- 
port. It  is  the  duty  of  the  jury  and  of  the  appraisers  before  you 
to  keep  in  mind  the  solvency  or  insolvency  of  the  estate,  but 
you  are  not  restricted  to  that.  And  so  with  you,  if  you  get  to 
the  matter  of  the  award  being  excessive,  you  should  keep  in 
mind  two  things :  First,  you  will  allow  support  according  to  the 
circumstances  of  the  family  prior  to  the  death  of  the  testator, 
and  then  in  doing  that,  in  arriving  at  what  you  will  do,  or  what 
you  will  allow,  you  will  keep  in  mind  the  solvency  or  insolvency 
of  the  estate.21 


21  Carroll  v.  Hill,  80  GaApp  576, 
56  SE2d  821. 

This  was  an  appeal  by  the  execu- 
trix and  a  creditor  from  an  order 
of  the  ordinary  on  the  return  of  the 
appraisers  fixing  the  amount  of  the 
widow's  allowance  for  one  year's 
support.  The  appraisers  allowed  the 
full  amount  of  the  estate.  The  ordi- 
nary reduced  this  some.  The  jury 
found  in  favor  of  the  widow,  hut 
reduced  the  amount  allowed  by  the 
ordinary.  Judgment  on  the  findings 
of  the  jury  was  affirmed. 

The  first  part  of  the  instructions 


set  forth  here  within  the  brackets  is 
a  portion  of  requested  instructions 
submitted  by  appellants,  which  was 
refused.  It  was  held  that  the  re- 
quested instruction  was  improper  in 
stating  "that  such  allowance  as  you 
make  should  leave  other  assets  re- 
maining in  said  estate  for  the  bene- 
fit of  creditors,  and  also  with  due 
regard  to  the  rights  of  legatees," 
etc.  That  part  set  forth  herein  in 
brackets  was  not  criticized.  The 
latter  part  of  the  instructions  given 
here,  not  in  brackets,  was  given  and 
approved. 


CHAPTER  69 

DEEDS 

Section  Section 

1500.  Execution  of  deed.  1507.     Cancelation  for  undue  influ- 

1501.  Mental  capacity  to  execute.  ence. 

1502.  Acknowledgment  by  wife  of  1508.     Misrepresentation  as  to  legal 

grantor.  effect  of  deed. 

1503.  Necessity  of  delivery.  1509.    Breach  of  covenant  of  war- 

1504.  Sufficiency  of  delivery.  ranty. 

1505.  Effect  of  delivery.  1510.     Performance  of  conditions. 

1506.  Priority  from  recording. 

§  1500.    Execution  of  deed. 

Indiana. 

The  court  instructs  the  jury  that  the  defendants  have  read 
in  evidence  a  deed  purporting"  to  be  executed  by  I.  C.  and  plain- 
tiff, E.  J.  C.,  conveying  said  real  estate  to  the  defendant  W.  C. 
The  burden  of  proving  that  the  plaintiff  executed  said  deed  is 
upon  the  defendants,  and  if  the  defendants  have  not  proved  by  a 
preponderance  of  all  the  evidence  in  the  cause  that  said  plaintiff 
did  sign  her  name  to  said  deed,  the  plaintiff  is  entitled  to  a  verdict 
in  her  favor,  no  matter  how  innocent  the  defendants  may  have 
been  in  their  purchase.  If,  however,  you  find  that  E.  J.  C.  did 
sign  her  name  to  said  deed  then  your  verdict  must  be  for  the 
defendants,  whether  the  deed  bears  the  true  date  of  its  execution 
or  not ;  and  this  must  be  your  verdict,  though  the  plaintiff,  when 
she  signed  said  deed,  believed  it  to  be  a  mortgage.  You  will 
then  see  that  an  important  point  in  controversy  is  as  to  whether 
the  plaintiff  signed  said  deed,  and  this  you  will  determine  as 
well  as  all  other  facts  submitted  to  you,  from  a  careful  con- 
sideration of  all  the  testimony  and  circumstances  in  evidence, 
for  you  are  the  exclusive  judges  of  the  evidence  and  the  credi- 
bility of  the  witnesses,  and  determine  from  the  evidence  what 
it  proves  and  what  it  does  not  prove.  • 

North  Carolina* 

The  court  instructs  the  jury  that  a  deed  is  not  considered 
executed,  and  the  courts  will  not  enforce  the  same,  when  the 
maker  has  not  gone  so  far  with  its  execution  that  he  cannot 
recall  or  control  it;  and  if  the  jury  shall  find  from  the  evidence 
that  the  maker,  W.  R.  T.,  could  control  and  recall  said  deed,  they 
will  answer  the  issue  "No."2 

1  Carver  v.  Carver,  97  Ind  497.  2  Tarlton  v.  Griggs,  131  NC  216, 

42  SE  591. 
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§  1501.     Mental  capacity  to  execute. 

Alabama. 

The  court  charges  the  jury  that  the  law  only  requires  that 
a  person  have  sufficient  mental  capacity  to  fairly  understand 
the  nature  and  consequences  of  the  act  in  question. 

#  *     * 

The  court  charges  the  jury  that  the  burden  rests  on  the 
defendant  in  this  case  to  reasonably  satisfy  the  jury  that 
J.  H.  M.  did  not  have  sufficient  mental  capacity  to  fairly  under- 
stand the  nature  and  consequences  of  the  execution  of  the  con- 
veyance. 

*  *     * 

The  court  charges  the  jury  that  the  burden  rests  on  the 
defendants  to  show  habitual,  fixed  insanity  before  it  will  be 
presumed  that  the  insanity  continued  to  the  execution  of  the 
instrument  involved  in  this  case.3 

Illinois. 

The  court  instructs  the  jury  that  there  are  two  allegations 
in  the  bill,  either  of  which,  if  true,  would  authorize  you  to  find 
the  issues  presented  to  you  for  complainant.  First,  was  the 
complainant  in  such  condition  mentally  at  the  time  of  signing 
the  deed  and  contract  in  evidence  as  not  to  understand  the 
nature  and  result  of  the  act  she  was  performing?  Second,  if  she 
did  understand  the  nature  and  result  of  her  acts,  did  A.  J.  H. 
falsely  and  fraudulently  represent  the  condition  of  her  hus- 
band's estate  to  her  at  the  time,  as  alleged  in  the  bill,  and  did 
she  thereby,  relying  on  such  statements,  sign  such  deed  and 
contract,  when  she  would  not  have  done  so  had  she  known  the 
true  condition  of  such  estate?  If  you  find  that  she  did  not 
understand  the  nature  of  her  act  when  signing  the  deed  and 
contract  in  evidence,  because  of  her  mental  condition,  then  you 
should  find  both  of  the  issues  submitted  to  you  in  the  affirmative. 
If  you  find  that  she  did  understand  the  nature  and  result  of 
her  act  when  signing  the  deed  and  contract  in  evidence,  but 
find  she  signed  the  same  because  of  false  representations  made 
to  her  by  A.  J.  H.,  as  alleged  in  the  bill,  then  you  should  find 
both  of  the  issues  submitted  to  you  in  the  affirmative.4 

3  McClelland   v.  Coston,  227   Ala      to    the   jury    issues    different   from 
267,  149  S  697.  those  which  they  were  impaneled  to 

For    a     similar    instruction,    see  try.     This    is    clearly    a    misappre- 

Washam  v.  Beaty,  210  Ala  636,  99  hension.     It  merely  calls  the  atten- 

g  163.  tion  of  the  jury  to  each  of  the  two 

4  Hoobler  v,  Hoobler,  128  111.  645,  substantive  grounds  of  relief  set  up 
21    NE    571.    "The    criticism    upon  in   the  bill    and   upon  which   it   is 
this  instruction   is   that  it  submits  claimed  that  the  instruments  which 
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Indiana. 

The  insanity  that  will  avoid  the  execution  of  a  deed  such  as 
that  in  question  is  insanity  that  exists  at  the  time  the  deed  is 
executed.  A  person  may  be  of  sound  mind  at  some  times  and 
of  unsound  mind  at  other  times,  or  may  be  insane  on  certain 
subjects  and  sane  on  other  subjects;  may  have  hallucinations, 
and  yet  have  sufficient  capacity  to  execute  a  deed.  But  is  is  for 
you  to  say,  considering  all  the  evidence  given  in  the  cause, 
including  the  testimony  of  both  expert  and  nonexpert  witnesses 
who  gave  their  opinions  in  evidence,  whether  at  the  time  she 
executed  the  deed  in  controversy  she  was  sane  or  insane. 

*  *     * 

It  is  not  only  those  who  possess  the  highest  degree  of  in- 
telligence and  capacity  that  are  considered  of  sound  mind,  but 
all  are  presumed  to  be  of  sound  mind  except  those  whose  mental 
capacity  is  so  weak  as  to  incapacitate  them  from  transacting 
the  ordinary  business  of  life  with  reasonable  prudence,  and  this 
mental  capacity  must  be  shown  by  a  fair  preponderance  of  the 
evidence. 

*  *     * 

If  you  believe  from  the  evidence  in  this  case  that  J.  E.  H., 
at  the  time  of  making  the  deed  in  controversy  in  this  suit,  had 
sufficient  intelligence  and  mental  capacity  to  transact  the  ordinary 
business  of  life  with  reasonable  prudence,  then  you  will  find 
that  she  was  of  sound  mind;  but  if  you  believe  from  the  evi- 
dence that  at  that  time  she  did  not  possess  such  mental  capacity, 
then  you  should  find  that  she  was  of  unsound  mind. 

*  *     * 

The  law  of  the  state  of  Indiana  makes  voidable  all  con- 
tracts and  deeds  made  by  and  at  a  time  when  a  person  is  of 
unsound  mind.  If,  then,  you  find  from  the  evidence  in  this  case 
that  on  October  14,  19 — ,  or  at  the  time  when  the  deceased 
J.  E.  H.  executed  the  alleged  deed  in  question,  she  was  a  person 
of  unsound  mind,  and  you  further  find  that  at  no  time  since 
has  there  been  an  affirmance  or  ratification  of  the  same  either 
by  the  deceased  herself  or  by  her  heirs  at  law,  other  than  the 
defendant  grandchild,  or  that  said  alleged  execution  of  such 

the  bill  seeks  to  have  canceled  were  the  verdict  of  the  jury  should  be 

improperly     and     wrongfully     ob-  for  the  complainant  on  both  issues, 

tained.    It  then  instructs  the  jury  This  was  in  no  sense  a  substitution 

that,  if  either  of  these  grounds  is  of   new  issues,   but   an   instruction 

sustained,  the  allegation  of  the  bill  properly  informing  the  jury  as  to 

that  said  instruments  were  improp-  what   facts   must   be  found   to   en- 

erly    and    wrongfully    obtained    is  title  the  complainant  to  a  verdict 

made    out,   and   that   in   such    case  upon  the  issues  already  submitted." 


§  1502  INSTRUCTIONS — CIVIL  ACTIONS  280 

deed  has  been  disaffirmed  by  said  plaintiffs,  then  and  in  that 
event  the  defendants  would  have  no  rights  in  said  alleged  deed 
and  the  same  would  be  void,  and  your  verdict  should  be  for  the 
plaintiffs ;  but  if  you  should  find  from  the  evidence  that  on  Oc- 
tober 14,  19 — ,  the  deceased  was  of  sound  mind,  then  upon  that 
issue  your  finding  should  be  for  the  defendants,  as  the  question 
of  ratification  or  affirmance  would  not  enter  into  the  proposition 

at  all. 

*  *     * 

In  order  to  find  that  J.  E.  H.  did  or  did  not  have  sufficient 
mental  capacity  to  execute  the  deed  in  question,  it  is  not  neces- 
sary that  the  evidence  should  show  that  she  was  at  the  time 
a  maniac,  or  mad  person,  or  a  fit  subject  for  an  asylum;  but  the 
execution  of  a  deed  is  voidable  if  made  while  laboring  under 
partial  insanity  or  unsoundness  of  mind,  if  it  is  sufficient  to  and 
does  affect  such  execution;  and  if  the  jury  believe  from  the 
evidence  in  this  case  that  the  execution  of  the  deed  in  question 
was  made  when  J.  E.  H.  was  under  the  influence  of  some  partial 
unsoundness  of  mind  and  such  execution  is  the  product  of  it, 
then  such  execution  is  voidable,  and,  if  not  later  affirmed  as 
explained  to  you,  the  defendant,  M.  J.  V.,  cannot  prevail  in  this 

action. 

*  *     * 

Although  you  may  find  that  J.  E.  H.  was  weak  mentally, 
and  although  you  may  also  find  that  at  times  she  had  insane 
delusions,  nevertheless  if  you  find  that  at  the  time  of  the 
execution  of  this  deed  in  favor  of  M.  J.  V.,  she  was  a  person  of 
sound  mind,  that  is,  having  a  mental  capacity  sufficient  to 
know  the  extent  and  value  of  her  property,  the  natural  objects 
of  her  bounty,  their  just  deserts  with  reference  to  their  conduct 
and  treatment  toward  her,  and  memory  sufficient  to  carry  things 
in  mind  long  enough  to  have  the  instrument  prepared  and 
executed,  and  that  there  was  a  proper  and  valid  delivery  of 
such  deed  as  explained  herein,  then  I  instruct  you  that  the 
execution  of  the  deed  in  controversy  in  favor  of  M.  J.  V.  is  valid 
and  binding,  and  that  by  reason  of  this  she  is  entitled  to  the 
property  in  question.8 

§  1502.    Acknowledgment  by  wife  of  grantor. 

(1)  If  you  believe  from  the  evidence  that  said  acknowledg- 
ment of  N.  E.  to  the  said  two  deeds  was  taken  as  required  by 
law,  and  as  above  explained,  and  that  at  the  time  it  was  so 
taken  she  understood  the  English  language  sufficiently  well  to 

5  Milne    v.    Vice,    Circuit    Court, 
Marion  County,  Indiana,  No.  35279. 
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fairly  understand  the  explanation,  the  words  and  phrases  used 
by  the  notary  public  to  her  of  the  contents  of  said  deeds  and  of 
the  acknowledgments,  then  you  will  find  for  all  of  the  defend- 
ants, unless  you  find  for  the  plaintiffs  under  some  of  the  issues 
hereinafter  submitted  to  you.6 

(2)  If  you  believe  from  the  evidence  that  the  plaintiff  was 
induced  by  threats  or  acts  of  the  husband  to  sign  the  said  deed 
and  that  she  signed  the  same  unwillingly,  but  you  believe  from 
the  evidence  that  she  acknowledged  before  the  notary,  F.,  that 
she  executed  the  same  willingly  as  required  by  law,  and  further 
believe  from  the  evidence  that  the  said  S.  and  the  said  L.  and  L. 
had  notice  of  her  unwillingness,  if  any,  to  execute  said  deed, 
then  and  in  that  event  your  verdict  must  be  for  the  intervener, 
L.,  as  to  all  such  property,  if  he  is  not  owner  of  all,  and,  if  not, 
as  to  such  part  as  you  believe  he  acquired  and  owns.7 

§  1503,    Necessity  of  delivery. 

Alabama. 

The  court  instructs  the  jury  that  the  sole  question  for 
you  to  determine  is:  Did  P.  deliver  to  S.  the  deed  from  him  to 
B.  conveying  the  land,  the  subject-matter  of  this  suit,  about 
the  time  he  signed  the  same,  and  did  he  intend  to  surrender  all 
control  over  it,  and  that  the  deed  should  be  delivered  by  S.  to 
B.?  If  such  is  found  to  be  the  fact,  then  your  verdict  should 
be  for  the  plaintiff;  if  not,  for  the  defendant.  If  you  believe 
from  the  evidence  that  there  was  a  trade  between  P.  and  B.,  in 
which  B.  was  to  do  certain  things  and  P.  was  to  make  a  deed  for 
the  lots  in  question,  and  if  you  further  believe  from  the  evidence 
that  all  the  conditions  in  the  trade  on  B/s  part  were  performed 
by  him,  then  I  leave  it  to  you  to  say  whether  or  not  these  facts 
show  an  intention  by  P.  to  deliver  said  deed  to  B.  when  he  left 
it  with  S.8 

Indiana. 

The  court  instructs  the  jury  that  a  deed  may  be  written, 
signed,  acknowledged,  and  certified  and  still  be  inoperative  for 
want  of  delivery,  for  delivery  is  an  incident  essential  to  the 
execution  of  a  deed.  The  question  of  delivery  is  always  one  of 
the  intention  of  the  parties.  If  the  deed  passes  into  the  hands 
of  the  grantee,  without  the  intention  on  the  part  of  the  grantor 

«Evart  v.  Dalrymple    (TexCiv         *Fitzpatrick  v.  Brigman,  133  Ala 
App),  131  SW  223,  242,  31  S  940. 

7  London  v.  Crow,  46  TexCivApp 
190,  102  SW  177. 
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that  it  should  become  operative  and  be  used  for  the  purpose  in- 
tended, it  is  not  a  delivery. 

*     *     * 

The  court  instructs  the  jury  that  a  deed  takes  effect  from 
its  delivery,  and,  until  the  maker  parts  with  its  possession  and 
yields  up  his  right  to  control  it,  the  deed  has  no  legal  existence 
and  no  other  person  can  gain  any  rights  under  it.9 

North  Carolina. 

The  court  instructs  the  jury  that  a  deed  is  only  operative 
from  the  time  of  actual  delivery ;  and  if  the  jury  shall  find  from 
the  evidence  that  there  was  no  actual  delivery  of  said  deed  until 
after  the  death  of  the  maker,  W.  R.  T.,  said  delivery  cannot 
defeat  the  right  of  the  widow  to  dower  in  said  land,  and  they 
will  answer  the  issue  "No."10 

§  1504.     Sufficiency  of  delivery. 

Alabama. 

Regardless  of  what  his  motive  or  purpose  was,  if  the  de- 
fendant, P.,  signed  and  acknowledged  the  deed  and  delivered  it 
to  the  plaintiff  or  to  the  probate  judge  for  record  for  her,  your 
verdict  should  be  for  the  plaintiff. l  f 

Georgia. 

The  court  instructs  the  jury  that  it  is  not  necessary  that  the 
grantee  in  a  deed  shall  be  present.  If  Mr.  L.  parted  with  his 
control  and  dominion  and  possession  over  the  deed  to  any  one  to 
hold  it  for  the  grantee,  the  plaintiff  in  this  case,  that  would  be 
a  sufficient  delivery  of  the  deed. !  2 

Indiana. 

The  jury  is  instructed  that  if  you  find  from  the  evidence 
given  in  this  cause  and  the  law  applicable  thereto  as  given  by 
the  court,  that  a  deed  to  the  lands  in  controversy  in  this  cause 
had  been  duly  executed  by  the  grantor,  J.  H.,  to  defendant, 
M.  J.  V.,  on  October  14,  19 — ,  and  you  further  find  that  said 
deed  was  in  the  possession  of  the  said  defendant  M.  J.  V.,  prior 
to  the  death  of  the  deceased,  such  possession  creates  a  strong 
implication  in  law  that  said  deed  had  been  delivered  to  the  de- 
fendant, M.  J.  V.,  by  the  grantor,  J.  H.,  at  the  time  of  the 
signing  and  acknowledgment  thereof,  and  the  plaintiffs  herein 
would  be  required  to  establish  by  clear  and  convincing  evidence 

9  Fitzgerald  v.  Goff,  99  Ind  28.  •  »  Powell  v.  Powell,  217  Ala  287, 

1  °  Tarlton  v.  Griggs,  131  NC  216,      116  S  139. 

42  SE  591.  l2Leverett  v.  Nunn,  154  Ga  877, 

115  SE  906. 
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that  no  delivery  of  said  deed  had  in  fact  been  made,  in  order  to 
overcome  the  presumption  of  such  delivery. 


If  you  find  from  the  evidence  that  the  deceased,  J.  E.  H., 
was  of  sound  mind  at  the  time  she  executed  the  deed  in  question 
on  October  14,  19 — ,  but  that  at  no  time  thereafter  did  she 
intend  to  deliver  the  same  to  the  grantee,  M.  J.  V.,  or  that  at  no 
time  thereafter  did  she  voluntarily  deliver  the  said  deed  to  the 
granddaughter  defendant  herein,  but  that  at  some  time  between 
the  execution  of  the  deed  and  the  death  of  the  deceased  the  said 
defendant  granddaughter  surreptitiously  and  without  the  knowl- 
edge or  consent  of  the  deceased  abstracted  said  deed  from  the 
effects  of  said  deceased,  then  and  in  that  event  such  would  not 
constitute  a  delivery  of  such  deed  necessary  to  complete  its 
execution,  and  your  verdict  should  be  for  the  plaintiffs. !  3 

Missouri. 

If  you  find  and  believe  from  the  evidence  that  on  June  11, 
19 — ,  R.  C.  executed  the  deed  read  in  evidence,  and  thereafter 
on  the  2.3rd  day  of  February,  19 — ,  deposited  said  deed  with 
the  witness,  W.,  and  that  the  said  R.  C.  at  said  time,  with 
intent  to  then  convey  the  land  in  question  to  plaintiffs,  subject 
to  C/s  right  to  live  on  said  land  the  remainder  of  his  life, 
instructed  said  W.  to  keep  said  deed  and  deliver  the  same  to 
plaintiffs  on  the  death  of  him,  the  said  R.  C.,  and  that  said 
witness  W.  delivered  said  deed  to  plaintiffs  after  the  death  of  the 
said  R.  C.,  then  there  was  a  valid  delivery  of  said  deed  and  your 
verdict  will  be  for  plaintiffs  on  Count  One  of  their  petition. 

If  you  find  that  it  was  not  the  intention  and  purpose  of  C. 
by  such  delivery,  if  any,  to  part  with  all  dominion  and  control 
over  the  alleged  deed  with  the  intention  that  he  could  not  recall 
it,  then  your  verdict  must  be  in  favor  of  defendants,  and  the 
court  further  instructs  you  that  his  intention  may  be  shown 
by  acts,  or  by  words,  or  by  both  words  and  acts.14 

South  Carolina. 

The  main  inquiry  is  as  to  the  delivery  of  those  deeds.  Were 
those  deeds  delivered  by  the  grantor,  M.  ?  Now,  the  law  cannot 
deal  with  an  undisclosed  intention.  You  may  make  a  deed  with 
all  the  formalities  of  a  deed,  properly  witnessed,  and  otherwise 
executed;  the  grantee  may  be  named  therein;  but  unless  there 
is  some  act  indicating  your  intention  to  vest  the  property,  the 
law  cannot  look  into  your  mind  and  see  what  you  intend  to  do 

1 3  Milne  v.   Vice,   Circuit   Court,          ' 4  Wilcox  v.  Coons,  362  Mo  381, 
Marion  County,  Indiana,  No.  35279.      241  SW2d  907. 
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with  that  deed.  But  where  a  deed  is  signed,  sealed,  and  delivered, 
and  the  grantee  is  named  in  the  deed,  the  law  seizes  upon  any 
act  or  word  which  expresses  the  intention  of  that  party  to  vest 
the  title  in  the  grantee.  It  may  not  be  a  manual  delivery,  and 
that  is  a  very  strong  evidence  of  delivery ;  but  it  is  not  necessary 
that  one  should  take  the  deed  and  hand  it  into  the  hands  of 
the  other  party.  Any  act  or  word,  which  at  the  time  indicated 
that  that  man's  intentions  were  to  part  with  the  title,  and  to 
vest  it  absolutely  and  forever  in  the  other  party,  is  sufficient; 
and  the  title  is  therefore  complete  at  that  moment.  And  if  it  is 
completed  in  the  other  party,  it  makes  no  difference  what  may 
subsequently  become  of  the  deed,  the  title  is  good  in  the 
grantee. l  s 

§1505.    Effect  of  delivery. 

You  are  instructed  that  after  the  execution  and  delivery 
of  a  deed  by  a  grantor  to  grantee  therein,  if  you  find  such  to 
be  the  fact  in  this  case,  the  title  in  the  grantee  cannot  be  divested 
or  impaired  alone  by  a  destruction,  cancelation,  or  return  of  the 
deed  by  the  grantee  to  the  grantor,  and  the  grantor  can  do  no  act 
after  such  execution  and  delivery,  independent  of  the  grantee, 
that  will  in  any  way  aff eet  the  rights  of  the  grantee. ' 6 

§  1506.    Priority  from  recording. 

(1)  The  court  instructs  the  jury  with  respect  to  the  law 
in  the  case  that  every  deed  conveying  land  shall  be  recorded 
in  the  office  of  the  clerk  of  the  superior  court  in  the  county 
where  the  land  lies.  The  record  may  be  at  any  time,  but  such 
deed  loses  its  priority  over  a  subsequent  recorded  deed  from 
the  same  vendor,  taken  without  notice  of  the  existence  of  the 
first.17 

(2)  [The  court  instructs  the  jury  that  where  a  deed,  such  as 
is  sought  to  be  established  by  the  plaintiffs  in  this  action — that  is, 
the  alleged  deed  from  Mrs.  J.  MeD.  to  G.  W.  L.,  for  life,  with 
remainder  over  to  his  children — does  not  appear  to  have  been 
recorded,  the  burden  of  proof,  as  such,  is  on  the  plaintiffs  to 
show  that  such  deed  was  executed  by  the  alleged  grantor  and 
was  delivered  to  the  grantee  therein,  with  the  intention  to  pass 
title  to  the  premises,  and  that  such  deed  purports  to  pass  a 
life  estate  in  G.  W.  L.,  with  the  remainder  over  to  his  children.] 

15  Moss  v.  Smith,  73  SC  231,  53          l7Wilkes  v.  Folsom,  154  Ga  618, 
SE  284.  115  SE  4. 

16  Milne  v.   Vice,   Circuit   Court, 
Marion  County,  Indiana,  No.  35279. 
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If  you  find  in  favor  of  the  plaintiffs,  that  said  deed,  alleged 
to  have  been  executed  in  the  year  19 — ,  by  Mrs.  J.  McD.  to 
G.  W.  L.,  was  so  executed,  it  would  then  follow  as  a  matter  of 
law  that  the  alleged  subsequent  deed  from  Mrs.  J.  McD.  to  the 
said  G.  W.  L.,  alleged  to  have  been  dated  in  19 — ,  and  which  deed 
did  not  convey  any  remainder  interest  to  the  children  of  G.  W.  L., 
but  which  conveyed  the  property  to  G.  W.  L.  in  fee  simple,  would 
have  no  effect  in  law  as  between  Mrs.  J.  McD.  on  the  one  hand 
and  G.  W.  L.  and  his  children  on  the  other  hand. 

[However]  even  though  one  party  may  give  a  deed  to  an- 
other for  life  and  the  remainder  over  to  his  children,  and  if  they 
do  not  go  into  possession  of  the  property,  and  if  they  do  not 
record  the  deed,  then,  it  is  possible  that  the  same  grantor,  Mrs. 
J.  McD.  in  this  case,  might  subsequently  make  another  deed 
granting  the  property  to  the  same  life  tenant,  who  would  be 
G.  W.  L.  in  this  case,  in  fee  simple,  and  that  deed  might  be 
recorded  and  G.  W.  L.  might  then  sell  that  property  to  another 
person  who  would  be  a  bona  fide  purchaser  for  value,  and  such 
person  might  acquire  good  title  to  such  property,  for  the  reason 
that  in  purchasing  that  property  he  would  not  have  notice, 
either  by  recorded  deed  or  by  possession  as  required  by  law,  of 
one  who  claims  under  the  first  deed.  ' 8 

§  1507.     Cancelation  for  undue  influence. 
Georgia. 

The  court  instructs  the  jury  that  in  determining  the  question 
of  undue  influence,  you  may  consider  the  mental  capacity  of 
the  person  making  the  deed.  You  might  determine  that  the 
evidence  was  not  sufficient  to  set  aside  the  deed  on  account 
of  the  incapacity  of  the  person  making  the  deed;  but  you 
may  also  consider  her  mental  capacity  in  determining  what, 
if  any,  effect  any  undue  influence  shown  in  the  case  had  upon 

1 8  Fowler  v.  Latham,  206  Ga  245,  corded  deed  executed  in  1911  by  the 

56  SE2d  272.  same  grantor,  conveying  the  same 

In  the  case  cited,  the  children  of  land  to  the  same  grantee,  Latham, 

one   George   W.   Latham,   deceased,  in  fee  simple,  and  a  duly  recorded 

filed  an  equitable  action  to  recover  warranty  deed  executed  by  the  said 

certain  land,  for  the  cancelation  of  Latham  in  1912  conveying  the  land 

certain  deeds  and  other  relief.    The  to   his   brother,    and    a   subsequent 

plaintiffs  claimed  superior  title  by  deed  and  judgment, 

virtue    of   an   unrecorded   warranty  Judgment  for  defendants  are  af- 

deed  executed  in  1902  to  the  said  firmed. 

George  W.  Latham  by  one  Mrs.  Jen-  The  first  part  of  the  instruction 

nie   McDonald,   conveying  the   land  shown    here    in    brackets    was    not 

to  him  for  life  and  after  his  death  given  verbatim  by  the  trial  court, 

to  his  children,  the  plaintiffs.    De-  but  is  the  substance  of  that  which 

fendants  claimed  under  a  duly  re^  was  given. 
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her,  whether  her  mind  was  weak  or  strong,  and  determine,  under 
the  circumstances,  the  effect  of  any  undue  influence  exercised 
upon  her.19 

Indiana. 

One  person  has  the  right  by  fair  persuasion,  argument,  or 
entreaty  to  induce  another  person,  such  other  person  being  of 
sound  mind  at  the  time,  to  favor  him  or  to  contract  in  his 
favor,  or  to  give  him  property  by  deed  or  otherwise ;  and  a  trans- 
action executed  under  such  influence  will  not  be  invalid  on  that 
account.  To  invalidate  a  transaction  because  of  undue  influence, 
the  influence  must  be  such  as  to  destroy  materially  the  free 

agency  of  the  person  alleged  to  have  been  influenced. 

*     *     * 

I  instruct  you  that  there  has  been  no  evidence  presented  here 
tending  to  establish  undue  influence  on  the  part  of  defendant, 
M.  J.  V.,  in  the  execution  of  the  deed  in  question,  and  upon 
that  issue  you  will  find  for  the  defendants.20 

§  1508.    Misrepresentation  as  to  legal  effect  of  deed. 

The  plaintiff  claims  that  the  deed  of  the  land  which  she 
signed  to  defendant  K.  was  obtained  by  fraud  and  artifice,  and 
because  of  a  pretense  and  representation  made  by  the  defend- 
ants that  the  deed  was  in  fact  a  mere  option  to  purchase  the 
land  at  a  price  of  $3,000  cash  or  $3,500  in  trade,  at  any  time 
within  two  months  thereafter.  This  claim  is  denied  by  defend- 
ants and  this  issue  is  the  one  embodied  in  the  first  question  which 
you  are  to  answer. 

The  first  question  is  this : 

Was  the  deed  to  defendant  K.,  which  was  signed  by 
plaintiff  and  dated  July  3,  19—,  procured  by  fraud 
and  artifice  under  a  pretense  that  the  same  was  a 
mere  option  on  the  land? 

Every  person  competent  to  transact  business  who  signs  a 
written  instrument  is  presumed  to  know  the  contents  of  the 
instrument  which  he  signs,  unless  it  be  shown  that  without 
fault  on  his  part  he  was  induced  by  some  fraud  or  artifice  to 
sign  it  without  learning  correctly  of  its  contents.  The  burden 
is  on  the  plaintiff  to  prove  the  affirmative  of  the  issue  involved 
in  this  question. 

It  is  not  sufficient  to  sustain  the  affirmative  of  this  issue 
merely  to  show  that  the  plaintiff  did  not  in  fact  read  the  deed 
or  have  it  read  to  her  or  that  she  did  not  in  fact  know  its 

1  a  Elliott    v.    Gary,    153    Ga    665,          20  Milne   v.    Vice,    Circuit   Court, 
112  SE  900.  *  *  Marion  County,  Indiana,  No.  35279. 
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contents.  It  was  her  duty  to  know  its  contents  unless  she  was 
prevented  from  so  doing  by  fraud  or  artifice.  The  proof  must 
go  far  enough  to  show  that  she  was  prevented  from  reading  it 
or  having  it  read  to  her  by  some  artifice  which  was  naturally 
calculated  to  deceive  a  person  of  her  intelligence  and  experience 
and  to  induce  her  to  sign  without  further  examining  the  instru- 
ment. It  was  her  duty  at  the  time  to  give  ordinary  attention 
to  the  business  then  being  transacted  and  to  use  such  care  in 
respect  thereto  as  a  person  of  her  intelligence  and  experience 
would  ordinarily  use  under  like  circumstances  and  to  observe 
and  know  all  such  things  about  this  instrument  as  were  open 
and  obvious  to  her  senses  if  she  paid  ordinary  attention  to  the 
business  in  hand. 

In  answering  this  question  you  should  give  consideration 
and  weight  to  the  relations  of  the  plaintiff  with  K.,  such  as 
the  evidence  shows  them  to  be,  either  of  trust  and  confidence 
reposed  in  him,  or  the  contrary,  as  the  evidence  shows.  You 
should  consider  whether  anything  was  done  to  prevent  plaintiff 
from  reading  the  instrument  or  whether  she  merely  neglected 
to  read  it,  and  of  course,  you  should  consider  the  evidence  to 
the  effect  that  she  was  fully  informed  of  its  contents.  Taking 
all  of  the  evidence  into  consideration,  if  the  greater  weight 
of  the  evidence  on  the  question  satisfies  the  jury  to  a  reasonable 
certainty  and  is  at  the  same  time  clear  and  satisfactory  to 
the  effect  that  the  deed  was  procured  by  fraud  and  artifice, 
you  should  answer  the  question  "Yes."  If  it  fails  to  so  satisfy 
you  you  should  answer  the  question  "No."21 

§  1509.     Breach  of  covenant  of  warranty. 

The  court  instructs  the  jury  that  the  deed  of  conveyance 
introduced  in  evidence  is  a  warranty  deed,  and  covenants  on 
its  face  that  the  property  is  free  from  encumbrances,  except 
the  encumbrances  therein  named,  and  if  the  plaintiff  has  been 
compelled  to  and  has  paid  any  sum  not  exceeding  the  amount 
of  the  encumbrance,  interest  and  costs,  to  clear  off  an  encum- 
brance not  named  in  the  deed,  as  charged  in  the  complaint, 
he  has  the  right  to  recover  such  sum  in  this  action,  with  interest 
from  the  time  of  payment  at  the  rate  of  —  per  cent  per  annum, 
unless  as  part  of  the  consideration  of  said  deed  the  plaintiff 
agreed  to  take  said  deed  subject  to  such  encumbrance.22 

§  1510.    Performance  of  conditions. 

This  action  is  brought  to  recover  the  farm  in  question  by 
the  plaintiffs,  the  heirs  at  law  of  S.,  deceased.  The  defendant 

2 '  Wiedwalde  v.  Koehler,  Circuit         22  Morehouse  v.  Heath,  99  Ind  509, 
Court,  Marathon  County,  Wisconsin. 
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claims  title  under  a  deed  executed  by  S.  and  wife,  dated  March 
22,  19 — .  This  deed,  if  it  was  executed  by  the  grantors  and 
delivered  to  the  grantee,  showed  upon  its  face  a  sufficient  con- 
sideration to  pass  the  title  to  defendant,  if  occupied  by  defendant, 
and  was  binding  upon  the  parties  thereto  at  the  time  of  its 
delivery  and  acceptance.  If  defendant  had  failed  to  perform  the 
conditions  of  the  deed,  then  and  in  that  case  the  deed  became 
void,  and  the  plaintiff  would  be  entitled  to  recover;  but  if  the 
jury  are  satisfied  from  the  evidence  that  the  conditions  of 
the  deed  had,  in  all  respects,  been  substantially  performed  by 
the  defendant,  then  the  plaintiffs  were  not  entitled  to  recover. 
If  defendant  intended  in  good  faith  to  perform  all  the  conditions 
of  the  deed,  and  has  substantially  performed  them,  it  will  be 
sufficient,  for  the  law  under  such  circumstances  leans  against 
forfeitures;  but  it  is  your  duty  to  see  whether  there  has  been 
a  substantial  or  intentional  neglect  on  the  part  of  defendant  to 
keep  the  conditions  of  the  deed.23 

23  Spaulding  v.  Hallenbeck,  39 
Barb  (NY)  79. 
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Section  Section 

1515*  Standard  of  skill  and  care  re-  1517.  Negligence  aggravating  ex- 
quired.  '  isting  diseased  condition. 

1516.  Dismissed  dentist  not  liable  1518.  Liability  of  corporation  for 
for  negligence  of  successor.  negligence  of  dentist  em- 

ployed. 

§  1515.     Standard  of  skill  and  care  required. 
Arizona. 

You  are  further  instructed  that  before  an  oral  surgeon  can 
be  held  liable  for  malpractice,  he  must  have  done  something  in 
his  treatment  of  his  patient  which  the  recognized  standard  of 
good  oral  surgical  practice  in  the  community  in  which  he  is  prac- 
ticing forbids  in  such  cases,  or  he  must  have  neglected  to  do 
something  which  such  standard  requires.  As  applied  to  the  case 
before  you,  this  means  that  before  the  defendant,  who  specializes 
in  oral  surgery,  can  be  held  liable  for  the  negligence  alleged  in 
plaintiff's  complaint,  he  must  have  done  something  in  his  treat- 
ment of  the  plaintiff  which  is  forbidden  by  the  recognized  stan- 
dard of  good  oral  surgery  practice  in  the  community  of  Phoenix, 
Arizona,  or  he  must  have  neglected  to  do  something  which  such 
standard  requires.1 

Indiana. 

The  court  instructs  you  that  in  considering  whether  the 
defendant  in  his  examination,  diagnosis,  treatment,  and  care  of 
plaintiff's  ailment,  exercised  ordinary  care  and  skill,  you  cannot 
set  up  a  standard  of  your  own,  but  must  be  guided  solely  in 
that  regard  by  the  testimony  of  physicians,  dentists,  and  dental 
surgeons ;  and  if  you  are  unable  to  determine,  from  the  testimony 
of  these  experts,  what  constitutes  ordinary  care  and  skill  under 
the  circumstances  of  this  case,  then  there  is  a  failure  of  proof 
upon  the  only  standard  for  your  guidance,  and  the  evidence,  is 
therefore  insufficient  to  warrant  a  verdict  for  the  plaintiff,  and 

your  verdict  should  be  for  the  defendant. 

*     *     * 

In  this  case  you  are  necessarily  bound,  independent  of  every 
other  consideration,  to  adopt  the  testimony  of  the  physicians, 
dentists,  and  dental  surgeons,  when  you  come  to  determine 
whether,  on  the  facts  in  this  case,  this  defendant  has  treated 

1  Stallcup   v.   Coscarart,   79  Ariz 
42,  282  P2d  791. 
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the  plaintiff's  ailment   in  a  proper  form,   and  by  the  proper 
appliances.2 

Pennsylvania. 

It  is  for  you  to  say  if  the  teeth  were  made  in  an  unworkman- 
like manner,  unfitted  for  the  purpose  for  which  false  teeth  are 
intended,  and  that  is  that  they  shall  be  made  in  a  reasonably 
workmanlike,  competent  fashion,  suitable  for  the  purpose  for 
which  they  are  provided.  If  this  set  of  teeth  was  totally  lacking 
in  the  fit  and  conformation  that  a  competent,  careful  and  reason- 
ably skilful  dentist  would  make  them,  the  plaintiff  had  a  right 
to  have  them  replaced  and  to  seek  at  your  hands  the  cost  of  the 
replacement.3 

§  1516.     Dismissed  dentist  not  liable  for  negligence  of  successor. 

The  court  instructs  the  jury  that  where  a  dentist  oriental 
surgeon  is  dismissed  from  the  treatment  of  a  case  and  is  suc- 
ceeded by  another  physician  or  dentist,  whose  employment  con- 
stitutes a  new  and  independent  contract,  the  first  dentist  or 
dental  surgeon  is  not  liable  for  the  negligence  or  want  of  skill 
of  the  succeeding  physician  or  dentist  and  is  not  liable  for  the 
treatment  rendered  or  damage  or  injury  produced  by  said  suc- 
ceeding physician  or  surgeon,  and  I  charge  you  that  the  first 
dentist  or  dental  surgeon  is  not  bound  to  show  that  such  treat- 
ment did,  in  fact,  result  in  damage,  injury,  or  harm  to  plaintiff.4 

§  1517.     Negligence  aggravating  existing  diseased  condition. 

The  court  instructs  the  jury  that  if  the  jury  finds  from  the 
evidence  that  plaintiff  at  the  time  was  suffering  from  a  diseased1 
condition,  and  such  injury  aggravated  and  accelerated  such 
condition,  then  the  plaintiff  is  entitled  to  recover  all  damages 
which  actually  flowed  from  the  injury,  except  such  as  must  have 
followed  if  such  unskilfulness,  incompetency,  carelessness,  or 
negligence  of  the  defendant  had  not  intervened.8 

§1518.     Liability  of  corporation  for  negligence  of  dentist  em- 
ployed. 

The  mere  fact  that  H.  F/s  general  duties  consisted  of  labor- 
atory work  does  not  relieve  the  defendant  corporation  from 

2  Welch  v.  Page,  85  IndApp  301,  factory  denture  from  another  dentist 
154  NE  24.  and  sued  the  original  dentist  for  the 

3  Wheaton  v.  Rubin,  162  PaSuper  cost  thereof.   Verdict  and  judgment 
320,  57  A2d  589.  in  favor  of  plaintiff  was  affirmed. 

In  the   case   cited,  plaintiff  paid  4  Welch  v.  Page,  85  IndApp  301, 

for  lower  and  upper  dentures.    The  154  NE  24. 

upper  plate  did  not  fit  or  function  B  Reeves  v.  Wilson,  105  Wash  318, 

properly,    Plaintiff  secured  a  satis-  177  P  825. 
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liability  if  at  the  direction  of  a  person  authorized  to  give  direc- 
tions he  did  a  specific  act  outside  of  laboratory  work  in  the  course 
of  the  defendant's  business,  in  a  negligent  manner. 

The  law  imposed  a  duty  upon  the  defendant  to  see  to  it  that 
no  person  in  its  employ  not  properly  registered  and  admitted 
to  practice  dentistry  operated  upon,  or  even  examined  with  the 
intention  of  operating  upon,  the  teeth  or  jaws  of  the  plaintiff, 
and  if  doing  or  permitting  this  to  be  done,  has  a  causal  con- 
nection with  the  injuries  sustained  by  the  plaintiff,  the  jury 
is  warranted  in  finding  negligence  on  the  part  of  the  defendant 
corporation. 

If  the  jury  finds  that  the  defendant  violated  the  statute 
regulating  the  practice  of  dentistry,  this  fact,  although  not  con- 
clusive of  negligence,  may  be  considered  by  the  jury  in  passing 
upon  the  question  as  to  whether  or  not  the  defendant  was 
negligent. 

If  the  jury  find  from  the  evidence  that  Dr.  C.,  in  the  absence 
of  Dr.  M.,  was  in  charge  of  the  business  of  the  office  insofar 
as  it  concerned  the  operative  work  upon  patients  and  that  Dr. 
C,  directed  H.  F.  to  extract  the  plaintiff's  tooth,  and  H,  F.  did 
extract  the  tooth,  then  the  defendant  corporation  may  be  held 
liable  for  any  negligence  on  the  part  of  H.  F.  committed  in 
the  process  of  such  extraction. 

There  is  evidence  upon  which  the  jury  may  find  that  on 
January  13,  19 — ,  Dr.  C.,  during  the  absence  of  Dr.  M.,  had 
full  authority  in  the  premises  insofar  as  it  concerned  work 
upon  patients'  teeth,  and  if  Dr.  C.  ordered  or  directed  H.  F.  to 
extract  or  treat  the  plaintiff's  teeth  and  such  work  was  done 
by  H.  F.  in  a  careless  manner,  then  the  defendant  may  be  held 
liable  for  damages  in  this  action  provided  the  plaintiff  was  in 
the  exercise  of  due  care.6 

6  McDonald  v.  Dr.  McKnight,  Inc., 
248  Mass  43,  142  NE  825. 
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1525.     Damages   from    assault;    ac-      1526.     Testimony  of  detectives, 
tion  on  bond. 

§  1525.    Damages  from  assault;  action  on  bond. 

This  is  a  suit  by  plaintiff  against  the  principal  defendant 
W.  and  his  surety,  the  TL  S.  F.  &  G,  Co.,  upon  a  bond  signed 
by  both  defendants  undertaking  that  the  principal  defendant 
would  conduct  his  private  detective  business  faithfully  and  hon- 
estly. If  you  find  in  favor  of  the  defendant  W.,  the  same  finding 
must  be  made  in  favor  of  the  other  defendant  U.  S.  F.  &  G.  Co. 
On  the  other  hand  if  you  find  for  plaintiff  against  defendant  W., 
the  same  finding  must  be  made  against  his  codef endant,  the 
U.  S.  F.  &  G.  Co.,  as  surety,  the  bond  sued  on  being  a  mutual 

undertaking  on  the  part  of  both  defendants. 

*  *     * 

Under  the  law  of  Indiana  [Burns'  Ind.  Stat.  ch.  12,  §  42-1201 
ff .]  the  state  may  issue  to  any  person  [citing  qualifications  in 
§  42-1214]  license  for  a  period  of  two  years  unless  sooner  revoked 
for  cause  by  the  secretary  of  state,  to  conduct  the  business  of  a 
private  detective  upon  the  payment  of  certain  fees  and  the  filing 
in  the  office  of  the  secretary  of  state  of  a  bond  in  the  sum  of 
$5,000,  with  proper  surety  to  be  approved  by  the  secretary  of 
state,"  conditioned  upon  the  faithful  and  honest  conduct  of  such 
business  by  the  applicant,  such  bond  to  be  approved  by  the  sec- 
retary of  state.  Any  person  injured  by  the  wilful,  malicious,  or 
wrongful  acts  of  the  principal  on  the  bond  may  bring  an  action 
on  such  bond  in  his  own  name  for  the  recovery  of  any  damages 
suffered  by  reason  of  such  wilful,  malicious,  or  wrongful  acts. 

But  it  is  for  you  to  determine  from  all  the  evidence  in  the 
case  whether  the  principal  defendant  did  commit  any  wilful, 
malicious,  or  wrongful  acts  upon  the  plaintiff,  and  if  so  whether, 
as  a  proximate  result,  plaintiff  has  suffered  injuries  therefrom. 

*  *     * 

If  you  find  from  a  preponderance  of  the  evidence  in  this  case 
that  at  the  time  plaintiff  received  the  injuries,  if  any,  as  de- 
scribed in  the  complaint,  the  defendant  W.  was  acting  in  the 
capacity  of  a  special  constable  from  the  court  of  justice  of 
peace  B.,  and  that  he  was  not  acting  or  fulfilling  his  duties  as  a 
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private  detective  licensed  under  the  laws  of  the  state  of  Indiana, 
then  the  plaintiff  is  not  entitled  to  recover  from  either  of  the 
defendants,  and  your  verdict  should  be  in  favor  of  both  de- 
fendants. 

*  *     # 

The  complaint  in  this  case  proceeds  upon  the  theory  that 
the  defendant,  D.  L.  W.,  at  the  time  plaintiff  received  the  in- 
juries, if  any,  as  described  in  the  complaint,  was  acting-  in  the 
capacity  of  a  private  detective  licensed  by  the  state  of  Indiana, 
and  the  plaintiff  is  bound  by  the  theory  of  her  complaint. 

If  you  find  from  a  preponderance  of  all  of  the  evidence  in 
this  case  that  plaintiff  has  failed  to  prove  that  said  W.  at 
such  time  was  acting  in  such  capacity,  the  plaintiff  is  not  entitled 
to  recover  and  your  verdict  should  be  for  the  defendants. 

On  the  other  hand  if  you  find  from  a  fair  preponderance 
of  all  the  evidence  that  at  the  time  in  question,  the  defendant 
W.  was  acting  in  the  capacity  of  a  licensed  private  detective 
and  committed  the  act  of  assault  complained  of  in  plaintiff's 
complaint  and  she  suffered  injuries  therefrom,  then  your  verdict 

should  be  for  the  plaintiff. 

*  *     * 

If,  under  the  evidence  and  these  instructions  you  should 
find  that  the  defendant  as  a  private  detective  assaulted  the 
plaintiff,  then  she  will  be  entitled  to  recover  all  the  damages 
sustained  by  her  by  reason  of  the  assault;  and  in  estimating 
them  you  may  take  into  consideration  the  nature  and  extent 
of  her  injuries,  whether  they  are  permanent  or  temporary  only, 
and  any  alleged  physical  or  mental  pain  suffered  by  her  on 
account  of  her  injuries,  if  any  has  been  shown. 

You  cannot  give  punitive  damages  or  damages  merely  to 
punish  the  defendant.  The  damages  must  be  limited  to  such 
an  amount  as  will  compensate  the  plaintiff  for  her  injuries 
received,  and  not  exceeding  the  amount  asked  for  in  the  com- 
plaint. ' 

§  1526*    Testimony  of  detectives. 

With  respect  to  the  testimony  of  detectives,  you  are  to  look 
at  the  evidence  carefully,  scrutinize  it,  take  into  consideration 
the  probability  of  their  stories,  the  appearance  of  the  men  upon 
the  stand,  and  then  determine  whether  or  not  they  are  telling 
the  truth.  You  have  a  right  to  believe  them.  All  the  law 
requires,  in  considering  such  evidence,  is  that  it  be  carefully 

i  State  ex  rel.  Koonce  v.  Wells, 
Circuit  Court,  Marion  County,  Indi- 
ana, No.  41395. 
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scrutinized,  and,  after  that  has  been  done,  if  you  are  convinced 
they  are  telling  the  truth,  you  must  give  their  testimony  its 
full  effect.2 

2  Fries  v.  Fries,  34  Misc  478,  70 
NTS  295. 
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DETINUE' 
1  See  Ch.  59,  Conversion,  supra. 


CHAPTER  73 
DISCLAIMER 

§  1535.     Denial  of  interest  in  subject-matter. 

The  substance  of  this  complaint  is  that  the  plaintiff  is  the 
owner  and  entitled  to  the  possession  of  one  Price  &  Tuxley, 
style  80,  oak  piano  which  is  being  wrongfully  withheld  from 
them  by  this  defendant  K.  and  that  plaintiff  has  made  demand 
for  the  possession  of  said  piano,  but  that  said  defendant  K. 
refuses  to  give  possession  of  the  same.  Plaintiff  therefore  asks 
judgment  for  the  possession  of  said  property  and  damages  for 
the  unlawful  detention  thereof. 

R.  and  L.,  as  partners,  have  been  named  as  parties  defendant 
to  answer  to  their  interest,  if  any,  in  said  cause  of  action.  Said 
partners  are  answering  that  they  have  at  this  time  no  interest 
in  the  matter,  having  assigned  their  rights  to  the  incorporated 
company. 

The  defendant  K.  denies  all  of  the  allegations  of  this  com- 
plaint. f 

1  Rapp  &  Lennox  Piano  Co.  v, 
Keeter,  Circuit  Court,  Marion  Coun- 
ty, Indiana,  No.  34717. 
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CHAPTER  74 
DIVORCE  AND  ALIMONY 

Section  Section 

1540.  Jury's  right  to  allow  alimony.      1543.     Cruel    treatment    as    ground 

1541.  Condonation  and  its  effect.  for  divorce. 

1542.  Adultery   as    ground   for   di- 

vorce. 

§  1540.    Jury's  right  to  allow  alimony. 

(1)  I  charge  you  that  in  all  suits  for  divorce  the  jury 
rendering  the  final  verdict  in  the  cause  may  provide  permanent 
alimony  for  the  wife,  either  from  the  corpus  of  the  estate  or 
otherwise,  according  to  the  condition  of  the  husband  and  the 
source  from  which  the  property  came  into  the  coverture. 

*  *     * 

I  charge  you  that  alimony  is  an  allowance  out  of  the  hus- 
band's estate,  made  for  the  support  of  his  wife  when  living 
separated  from  him.  It  is  either  temporary  or  permanent. 

*  *     * 

I  charge  you  that  permanent  alimony  is  granted  in  the  fol- 
lowing cases:  In  case  of  voluntary  separation  or  of  divorce  as 
considered  under  the  law  in  the  given  section,  or  where  the  wife, 
against  her  will,  is  either  abandoned  or  driven  off  by  the  hus- 
band. 

*  *     * 

As  I  have  charged  you,  gentlemen,  that  is  a  matter  for  the 
determination  of  this  jury,  as  to  whether  or  not  you  will  grant 
alimony;  that  is  a  question  for  this  jury;  and  if  you  decide 
that  you  will  allow  alimony,  then  the  amount  is  also  a  question 
for  this  jury.1 

(2)  Now,  gentlemen,  the  defendant  contends  that  she  ought 
to  be  awarded  the  home  place  which  is  described  in  the  amend- 
ment to  the  petition  as  a  part  of  her  permanent  alimony.    I 
charge  you  that  the  jury  would  have  the  right,  if  they  saw 
fit  to  do  so,  to  award  to  the  defendant  all  of  the  interest  that 

1  Lowry  v.  Lowry,   170    Ga   349,  As  the  exception  is  not  to  the  cor- 

153   SE   11,   70   ALR  488.    Quoting  rectness  of  the  instruction  given,  but 

from  the  opinion:  "Movant  excepted  only  to  the  failure  of  the  court  to 

to  this  charge,  upon  the  ground  that  define    an   expression   therein,   this 

the  court  failed  to  define  the  mean-  was  not  erroneous.  If  movant  wanted 

ing  of  the  expression,  'as  considered  such  expression  defined,  this  was  a 

under  the  law  in  the  given  section/  matter  for  a  special  request." 
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the  plaintiff  has  in  the  home  place  or  any  part  of  it.  They  would 
have  the  right  to  leave  the  title  to  plaintiff  and  provide  that  the 
defendant  and  the  minor  children  should  have  the  right  to  the 
use  of  the  home  place  if  the  jury  saw  fit  to  do  so.  Just  whatever 
disposition  the  jury  wishes  to  make  of  the  title  to  the  real  estate 
would  be  solely  a  matter  for  your  determination.2 

In  finding  the  amount  of  alimony,  if  any,  to  be  awarded  to 
the  wife,  you  will  consider  the  financial  status  of  the  husband, 
the  value  of  his  estate,  if  any;  his  income,  his  resources;  the 
extent  of  his  earning  capacity.  And  then  you  will  determine 
from  the  evidence  submitted  to  you — and  you  may  take  into 
account  both  the  direct  and  circumstantial  evidence  bearing  on 
this  particular  question — you  will  consider  his  health,  his  age, 
the  number  of  dependents  whom  he  may  be  legally  obliged  to 
support,  if  any;  and  you  will  consider  the  defendant's  position 
in  society,  his  manner  and  style  of  living.  The  policy  of  the 
law  is  that,  if  the  wife  is  blameless  in  respect  to  the  separation, 
such  alimony  should  be  awarded  as  to  secure  to  her  the  same 
social  standing,  the  same  comforts  and  luxuries  of  life,  which 
she  probably  would  have  enjoyed  but  for  the  enforced  separation. 
You  will  consider  the  husband's  personal  living  expenses  and 
his  business  expenses.  You  will,  likewise  consider  the  position 
and  station  of  the  wife  in  society,  and  take  into  account  the 
circumstances  of  the  wife,  whether  she  has  any  separate  estate 
of  her  own;  her  ability  to  earn  money,  whether  or  not  she  is 
employed,  if  she  has  the  capacity  to  earn  money;  her  age  and 
the  condition  of  her  health.3 

§  1541.     Condonation  and  its  effect. 

The  condoning  party  cannot  forgive  the  acts  and  cohabit 
with  the  forgiven  one,  and  at  the  same  time  reserve  the  right 
to  assert  them  as  a  means  of  obtaining  a  divorce;  if  there  has 
been  no  further  misconduct,  such  condonation  would  prevent 
the  obtaining  of  a  divorce  on  account  of  those  acts,4 

§  1542.    Adultery  as  ground  for  divorce. 

North  Carolina. 

It  is  the  law  of  this  state  that  if  the  wife  shall  commit 
adultery,  the  husband  is  entitled  to  a  divorce,  and  in  a  suit 
brought  by  the  husband  against  the  wife,  if  it  is  shown  from 

2  Fuller  v.  Fuller,  216  Ga  131,  114          4  Lowry  v.   Lowry,   170    Ga   349, 
SE2d  881.  153  SE  11,  70  ALR  488. 

3  Hogan  v.  Hogan,  196  Ga  822,  28 
SE2d  74. 
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the  evidence,  whether  circumstantial  or  otherwise — that  ^is, 
shown  from  the  evidence — strong,  convincing,  and  conclusive 
that  the  wife  has  committed  an  act  of  adultery,  this  entitles  the 
husband  to  a  divorce.5 

Wisconsin. 

(1)  There  is  but  one  issue  for  you  to  decide  in  this  case, 
and  that  is  whether  the  defendant  at  the  home  of  these  parties, 
at  the  village  of  Minocqua,  on  November  1,  19 — ,  committed 
adultery  with  one  E.  S.    If  at  or  about  the  time  alleged,  and 
at  the  place  alleged,  the  defendant  had  sexual  intercourse  with 
E.  S.,  then  she  committed  adultery,  and  your  verdict  should  be 
in  favor  of  the  plaintiff  on  that  issue. 

The  burden  is  upon  the  plaintiff  to  prove  the  act  alleged,  and 
before  you  can  properly  find  in  favor  of  the  plaintiff  the  evidence 
received  on  this  trial  tending  to  prove  adultery,  as  alleged,  must 
be  clear  and  satisfactory  and  must  outweigh  all  evidence  in 
opposition,  and  satisfy  the  jury  to  a  reasonable  certainty  that 
adultery  was  committed. 

There  is,  in  the  case,  no  direct  evidence  by  any  witness 
that  he  or  she  saw  a  single  act  of  adultery  committed.  It  is 
seldom  that  any  such  evidence  can  be  produced  in  a  case  of 
this  kind.  But  that  does  not  prevent  the  proof  from  being 
sufficient. 

Proof  may  be  made  by  circumstantial  evidence,  that  is  to 
say,  evidence  of  surrounding  circumstances  showing  associa- 
tions of  the  parties,  their  conduct  toward  each  other  before 
and  about  the  time  of  the  alleged  act,  and  the  incidents  or 
circumstances  affording  ample  opportunity  for  such  intercourse, 
and  conduct  plainly  indicating  that  some  intercourse  was  being, 
or  had  been  indulged  in.  If  the  evidence  on  the  part  of  the 
plaintiff  in  this  action  is  found  by  the  jury  to  be  true  in  its 
essential  elements  and  statements  of  fact,  and  if  the  same 
naturally  and  clearly  compels  in  the  mind  of  the  jury  the 
conclusion  that  the  alleged  act  of  adultery  was  committed,  then 
your  verdict  should  be  in  favor  of  the  plaintiff. 

If,  on  the  other  hand,  you  discredit  the  proofs  adduced  by 
the  plaintiff,  either  because  of  its  own  character  or  inconclu- 
siveness,  or  because  it  is  overcome  or  discredited  by  the  evidence 
received  in  opposition,  then  your  verdict  should  be  in  favor  of  the 
defendant.6 

(2)  While,  as  I  have  said,  the  commission  of  the  offense 
of  adultery  must  be  established  by  clear  and  satisfactory  evidence 

*  Kinney  v.  Kinney,  149  NC  321,          6  White  v.  White,  Circuit  Court, 
63  SE  97.  Oneida  County,  Wisconsin. 
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before  you  can  find  that  such  offense  was  committed,  never- 
theless it  may  be  established  by  circumstantial  evidence.  It 
is  not  required  that  any  witness  testify  directly  to  seeing  the 
crime  committed.  It  is  not  necessary  that  it  be  shown  by  evi- 
dence of  persons  who  witnessed  the  commission  of  the  offense. 
If  it  be  proved  to  your  satisfaction  that  between  the  parties 
who  are  alleged  to  have  committed  adultery  there  had  previously 
been  secret  or  stolen  interviews,  clandestine  correspondence, 
declarations  of  unlawful  affection,  or  anything  equivalent  thereto 
showing  unlawful  passion  for  each  other,  and  if  it  be  also 
proved  to  your  satisfaction  that  thereafter  the  same  parties 
were  in  a  situation  or  situations  affording  sufficient  opportunity 
for  the  commission  of  the  offense,  and  if  all  such  evidence 
produced  when  taken  together  furnishes  to  the  jury  clear  and 
satisfactory  evidence  of  the  commission  of  the  offense,  then 
or  under  similar  or  equivalent  circumstances  you  would  be 
warranted  in  finding  that  the  offense  was  committed.  It  is  for 
the  jury  to  decide  whether  the  evidence  does  warrant  such  a 
finding.7 

§  1543.     Cruel  treatment  as  ground  for  divorce. 

It  is  necessary  for  you  to  know  what  our  law  defines  cruel 
treatment  to  be.  And,  the  law  says  that  cruelty  in  the  sense  that 
we  use  it  in  obtaining  a  divorce  or  as  grounds  for  divorce,  is 
the  wilful  infliction  of  cruel  acts  by  one  party  on  another  that 
would  cause  the  apprehensions  of  danger  to  life,  limb,  health,  or 
mind.8 

7  Houser  v.  Houser,  Circuit  Court,          8  Bell  v.  Bell,  213  Ga  176,  97  SE 
Marathon  County,  Wisconsin.  2d  571. 


CHAPTER  75 

DRAINAGE— SEWERS 

Section  Section 

1545.  Flooding  of  basement  because      1547.     Amount  of  water  to  be  turned 

of  improper  drains.  into  canal. 

1546.  Defective  sewers.  1548.     Change  of  location. 

§  1545.     Flooding:  of  basement  because  of  improper  drains. 

The  defendant  further  claims  that  plaintiff's  damage  was 
caused  by  an  extraordinarily  heavy  rainfall,  so  heavy  that  ordi- 
narily prudent  men  would  not  have  anticipated  its  occurrence. 
Defendant  was  not  required  to  anticipate  extraordinary  and 
unusual  storms  that  would  not  be  expected  to  occur  in  view  of 
the  past  history  of  the  locality,  and  no  negligence  can  be  founded 
upon  the  failure  to  anticipate  them  and  provide  against  them. 

If  the  damage  here  in  question  was  caused  by  such  an 
extreme,  then  the  defendant  is  not  liable. 

The  burden  is  upon  the  defendant  to  prove  by  a  fair  pre- 
ponderance of  the  evidence  that  the  damage  was  caused  by 
such  a  storm.  If  you  find  from  the  evidence  that  the  storm 
on  the  day  of  plaintiff's  injury  was  so  severe,  and  the  amount 
of  water  that  came  on  plaintiff's  premises  in  consequence  of 
the  storm  was  so  great  that  plaintiff's  premises  would  have 
been  flooded  and  the  injuries  sustained  by  plaintiff  would  have 
occurred  even  though  defendant  had  not  cut  the  curb  or  taken 
up  the  paving,  then  your  verdict  must  be  for  the  defendant  city, l 

§  1546.    Defective  sewers. 

The  court  instructs  the  jury  that  if  you  believe  from  the 
evidence  that  the  sewer  in  Nineteenth  Street  referred  to  in  the 
proof  was  negligently  permitted  to  become  and  remain  stopped 
up,  and  that  by  reason  thereof  the  water  or  sewage  from  said 
sewer  was  caused  to  flow  back  into  plaintiffs'  property  through 
the  connecting  pipe  referred  to  in  the  proof,  and  plaintiffs  were 
thereby  injured,  and  you  further  believe  from  the  evidence  that 
defendant  knew  or  by  the  exercise  of  ordinary  care  could  have 
known  of  the  stoppage  in  said  sewer,  if  there  was  any,  long 
enough  before  the  flowing  back  of  the  water  or  sewage  into 
plaintiffs'  property  through  the  connecting  pipe,  if  any  there  was, 

1  National  Weeklies  v.  Jensen,  183 
Minn  150,  235  NW  905. 
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so  as  to  have  enabled  the  defendant  by  the  exercise  of  ordinary 
care  to  have  removed  or  caused  to  be  removed  said  stoppage 
before  said  flowing  back  of  said  water  or  sewage  into  plaintiffs' 
property  and  thereby  prevented  the  injury  to  plaintiffs'  property, 
if  there  was  any  on  said  account,  then  you  will  find  a  verdict  for 
plaintiffs. 

*  *     * 

The  court  instructs  the  jury  that  if  you  believe  from  the 
evidence  that  the  sewer  in  Nineteenth  Street  referred  to  in  the 
proof  was  not  stopped  up,  or  if  you  believe  from  the  evidence 
that  it  was  stopped  up,  but  that  defendant  did  not  know  of  said 
stoppage  or  by  the  exercise  of  ordinary  care  could  not  have  known 
of  said  stoppage  long  enough  before  the  flowing  back  of  the  water 
or  sewage  through  the  connecting  pipe  into  plaintiffs'  property 
to  have  enabled  defendant  in  the  exercise  of  ordinary  care  to 
have  removed  or  caused  to  be  removed  said  stoppage  before  said 
backing  of  said  water  or  sewage  into  plaintiffs'  property,  or  if 
you  believe  from  the  evidence  that  there  was  a  stoppage  in  the 
sewer  in  Nineteenth  Street,  but  that  said  stoppage  did  not  cause 
the  water  or  sewage  to  flow  back  through  the  connecting  pipe 
into  plaintiffs'  property,  or  if  you  believe  from  the  evidence 
that  the  water  or  sewage  was  caused  to  flow  back  into  plaintiffs' 
property  through  the  connecting  pipe  by  reason  of  any  other 
cause  whatsoever  other  than  the  stoppage  of  the  sewer  in 
Nineteenth  Street,  then  in  either  or  any  of  said  events  you 
will  find  a  verdict  for  defendant.  The  word  "negligently,"  as 
used  in  the  foregoing  instruction,  means  the  failure  to  exercise 
ordinary  care,  and  the  words  "ordinary  care"  mean  that  degree 
of  care  which  ordinarily  careful  and  prudent  persons  engaged 
in  the  same  or  similar  business  ordinarily  exercise  under  the 
same  or  similar  circumstances. 

*  #     * 

The  court  instructs  the  jury  that  if  you  find  a  verdict  for 
plaintiffs,  you  will  award  them  such  sum  of  money  as  you  may 
believe  from  the  evidence  will  fairly  and  reasonably  compensate 
them  for  the  cost  of  disconnecting  the  drain  referred  to  in  the 
proof,  not  exceeding  on  this  account  the  sum  of  $28.00,  and  for 
the  diminution,  if  any,  in  the  value  of  the  use  and  occupancy  of 
the  property  referred  to  in  the  proof  to  plaintiffs  from  the  time 
of  the  flowing  back  of  the  water  or  sewage  into  plaintiffs'  prop- 
erty in  July,  19 — ,  up  to  the  date  of  the  filing  of  the  petition 
herein  arising  solely  and  exclusively  by  reason  of  the  water  or 
sewage  flowing  back  into  the  property  and  cellar  of  plaintiffs 
through  the  drainpipe  referred  to  in  the  proof,  if  you  believe 
from  the  evidence  that  said  water  or  sewage  did  so  flow  back 
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into  said  cellar  through  said  drainpipe,  but  your  verdict  must 
not  in  any  event  exceed  the  sum  of  $1,500,  the  amount  prayed 
for  by  plaintiffs  in  their  petition.  The  court  instructs  the  jury 
that  they  shall  not  consider,  in  arriving  at  a  verdict  in  this  case, 
any  damage  or  injury  to  the  plaintiffs,  or  their  use  or  enjoyment 
of  their  property  occasioned  by  any  overflowing  of  said  property 
prior  to  the  overflow  described  in  the  proof  as  occurring  in  July, 
nor  subsequent  to  the  disconnecting  of  the  pipe  from  plaintiffs' 
property  to  said  sewer,  up  to  the  filing  of  the  petition  on  Novem- 
ber 7,  19— ,2 

§  1547.     Amount  of  water  to  be  turned  into  canal. 

Illinois. 

The  amount  of  water  authorized  to  be  flowed  through  or  into 
the  canal  of  the  defendant  is  based  upon  the  population  of  the 
territory  of  said  district  draining  into  said  canal.  The  defendant 
is  required  to  flow  20,000  cubic  feet  of  water  per  minute  for 
each  100,000  of  the  population  of  said  district.  The  burden  of 
proving  what  the  population  of  said  district  was  at  the  time  that 
the  injury  alleged  in  the  declaration  occurred  to  plaintiff's  works 
is  upon  the  plaintiff  and  if  the  plaintiff  in  this  case  has  failed 
to  prove  what  the  population  of  said  district  was  on  and  im- 
mediately before  April  16,  19 — ,  the  plaintiff  cannot  recover 
in  this  case  and  you  should  find  the  defendant  not  guilty.3 

§  1548.     Change  of  location. 

If  you  find  from  the  evidence  that  the  joint  board  of  county 
commissioners  changed  the  course  of  this  improvement  after 
the  first  location  of  it,  then  the  jury  should  return  a  verdict 
for  the  plaintiffs.4 

2  Toebbe    v.    Covington,    145    Ky          4  Joint   Board    of   County    Comrs. 
763,  141  SW  421.  v.  Lindemeyer,  29   OhApp  505,   163 

3  Coal    Creek    Drainage    &   Levee  NE  919. 
Dist,  v.   Sanitary  Dist.  of  Chicago, 

836  111  11,  167  NE  807. 


CHAPTER  76 
DRUGS  AND  DRUGGISTS 

Section  Section 

1555.    Negligence  in  filling  orders.         1556.     Proximate  cause  of  injury  or 

death. 

§  1555.     Negligence  in  filling  orders. 
Alabama. 

So  address  yourselves  to  the  testimony  in  this  case  to 
ascertain  whether  or  not  that  degree  of  care  was  used  in  the 
filling  of  his  prescription.  If  instead  of  using,  in  compound- 
ing the  medicines,  the  drugs  named  in  the  prescription,  dan- 
gerous or  injurious  drugs  were  used  which  proximately  caused 
the  injuries  or  some  of  the  injuries,  named  in  the  complaint, 
to  this  child,  the  plaintiff  would  be  entitled  to  recover  in  this 
case;  otherwise  the  plaintiff  would  not  be  entitled  to  recover 

in  this  case. 

*     *     * 

The  burden  of  proof  in  the  case  is  upon  the  plaintiff  to 
reasonably  satisfy  you  from  the  evidence  in  the  case  that 
the  material  averments  of  either  the  first  or  second  count  of 
the  complaint  are  true,  before  the  plaintiff  would  be  entitled 
to  recover.  Address  yourself  to  the  testimony  in  the  case  to 
ascertain  how  this  prescription  was  filled,  and  with  what  it 
was  filled,  because,  as  I  have  stated  to  you,  if  it  was  filled  with 
a  solution  of  boric  acid,  and  that  only,  that  ends  the  case, 
and  the  plaintiff  would  not  be  entitled  to  recover;  but  if  it 
was  filled  with  injurious  medicine  or  harmful  medicine  not 
named  in  the  prescription,  negligently  filled,  as  I  have  defined 
that  term  to  you,  by  these  defendants,  and  by  a  proximate 
consequence  or  proximate  result  of  the  use  of  the  prescription 
of  the  medicine  furnished,  as  provided  in  the  directions  of  the 
prescription,  this  little  girl's  eyes  were  injured,  she  would  be 
entitled  to  recover.1 

Iowa. 

It  is  established  by  the  uncontradicted  evidence  that  the 
tablets  in  question  were  delivered  into  the  custody  and  control 
of  Mrs.  K.  W.,  mother  of  L.  W.,  deceased,  and  Miss  D.  W.  by 
the  defendant,  W.  B.  C.  And  in  the  event  that  you  find  that 

1  Martin  v.  Manning,  207  Ala  360, 
92  S  659. 
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said  tablets  contained  drugs  that  were  dangerous  and  harmful 
to  the  human  system,  and  that  the  said  Mrs.  K  W.  and  Miss 
D.  W.,  or  either  of  them,  prior  to  any  injury,  if  any  occurred 
therefrom,  knew  that  said  tablets  contained  drugs  which  were 
dangerous  to  the  health  and  life  of  Miss  L.  W.,  then  and  in 
that  event  there  would  be  no  negligence  on  the  part  of  the 
defendant  in  delivering  said  tablets  to  said  parent  or  adult 
person,  and  if  you  so  find,  you  will  return  a  verdict  for  the 
defendant.2 

Missouri. 

If  the  jury  believe  from  the  evidence  that  on  or  about  March 
31,  19 — ,  the  plaintiff  sent  his  son  to  the  drug  store  of  the 
defendant  to  procure  arnica ;  that  said  son  asked  the  defendant 
for  arnica,  and  the  defendant  sold  and  delivered  to  him  car- 
bolic acid  instead  of  arnica;  and  if  you  believe  from  the  evidence 
that  in  so  selling  the  plaintiff  carbolic  acid,  the  defendant  failed 
to  use  ordinary  care,  as  defined  in  the  second  instruction,  then 
you  will  find  your  verdict  in  favor  of  the  plaintiff,  if  you  find 
that  the  plaintiff  and  his  agent  exercised  ordinary  care  at  the 

time. 

*  *     * 

If  you  believe  from  the  evidence  that  defendant  exercised 
ordinary  care  in  filling  plaintiff's  order,  then  plaintiff  cannot 

recover. 

*  *     * 

If  you  believe  from  the  evidence  that  the  boy  L.  P.  asked 
the  defendant  for  carbolic  acid,  then  the  plaintiff  cannot  re- 
cover, and  your  verdict  must  be  for  the  defendant.3 

Ohio. 

It  is  for  you  to  say  whether  or  not  this  plaintiff  did  go  to 
these  defendants'  drug  store  to  purchase  Epsom  salts,  as  he 
claims ;  whether  he  asked  for  Epsom  salts  when  he  went  there, 
and 'whether  the  clerk  who  waited  upon  him  delivered  to  him 
citric  acid;  and  whether  or  not,  believing  what  he  had  obtained 
to  be  Epsom  salts,  he  took  a  dose  of  the  same,  as  he  claims. 
In  general,  you  are  to  determine  all  of  the  facts  in  controversy 
as  presented  here  by  the  evidence.  Then  it  is  for  you  to  say 
from  these  facts,  as  you  determine  them  to  have  existed,  whether 
or  not  this  defendant  was  negligent  at  the  time  and  place  in 
question  and  under  the  circumstances  then  and  there  existing.4 

2  Walker  v.  Chase,  194  la  796,  190          4  Edelstein  v.  Cook,  108  OhSt  346, 
NW  397.  140  NE  765,  31  ALR  1333. 

3  Peterson  v.  Westman,   103   Mo 
App  672,  77  SW  1015. 
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§  1556,     Proximate  cause  of  injury  or  death. 

(1)  Now  to  be  actionable,  her  injuries  must  be  the  proxi- 
mate result  of  the  use  of  the  medicine.5 

(2)  I  charge  you,  gentlemen  of  the  jury,  that  unless  you 
are  reasonably  satisfied  from  the  evidence  in  this  case  that 
the  medicine  delivered  by  the  defendant  to  plaintiff  proximately 
caused  the  death  of  said  plaintiff's  baby,  then  you  should  find 
for  the  defendant.6 

5  Martin  v.  Manning,  207  Ala  360,          6  Watkins  v.  Potts,  219  Ala  427, 
92  S  659.  122  S  416,  65  ALR  1097. 


CHAPTER  77 

EASEMENTS 

Section  Section 

1560.     Dedication;  obstruction.  1561.    Abandonment  of  easement. 

§  1560.    Dedication;  obstruction. 

The  plaintiff  has  declared  in  this  action  that  the  lane  in 
question  was  dedicated  to  the  mutual  use  and  benefit  of  both 
plaintiff  and  defendant,  and  this  is  admitted  by  the  defendant 
as  true.  If  you  find  from  the  evidence  that  P.,  or  the  parties 
under  whom  he  claims,  interrupted  the  defendant  in  the  use 
of  the  lane,  and  continued  such  interruption  by  placing  the 
fence  in  question  in  the  road,  and  refused  to  remove  the  fence 
when  requested,  before  B.  placed  any  obstructions  in  the  road, 
the  plaintiff  cannot  recover,  if  such  interruption  was  a  material 
and  substantial  interruption.  If  it  was  but  a  slight  obstruction, 
not  materially  and  substantially  interrupting  or  obstructing 
the  defendant  in  the  use  of  the  lane,  I  cannot  charge  you  that 
the  plaintiff  cannot  recover.1 

§  1561.    Abandonment  of  easement. 

Illinois. 

While,  under  the  law,  there  cannot  be  an  abandonment  with- 
out an  existing  intent  to  abandon,  yet  you  are  the  sole  judges, 
from  the  evidence,  whether  there  was  such  intent  on  the  part 
of  the  defendant.  In  reaching  a  conclusion  either  way  upon  the 
question,  you  should  carefully  consider  all  the  evidence  and  all 
the  facts  and  circumstances  shown  by  the  evidence.2 
New  Jersey. 

To  accomplish  an  abandonment  of  an  easement  the  facts 
or  circumstances  must  clearly  indicate  such  an  intention.  Aban- 
donment is  a  question  of  intention.  Nonuser  is  a  fact  in  deter- 
mining it,  but  is  not,  even  for  20  years,  conclusive  evidence  in 
itself  of  an  abandonment.  Its  weight  must  depend  upon  the 
intention  to  be  drawn  from  its  duration,  character  and  accom- 
panying circumstances.3 

1  Bellas  v.  Pardoe,  2  Monag  (Pa)          3  Armstrong  v.  Lehigh  &  N.  E.  R. 
355,  15  A  665.  Co.,  82  NJL  704,  82  A  899. 

2  Chicago  &  E.  I.  R.  Co.  v.  Clapp, 
201  111  418,  66  NE  223. 
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CHAPTER  78 


EJECTMENT 


Section 

1565.  Right  of  action  and  defenses 

generally. 

1566.  Effect  of  prior  peaceable  pos- 

session  of  plaintiff   or  his 
predecessor. 

1567.  Acts  of  possession. 

1568.  Instruments     admissible     as 

ancient  documents. 

1569.  Effect  of  showing  good  rec- 

ord title  or  complete  chain 
of  title. 

1570.  Tax  titles  and  forfeitures. 

1571.  Conveyance  from  plaintiff  or 

his  predecessor  to  defend- 
ant or  his  predecessor. 


Section 

1572.  Abandonment    of    land    con- 

veyed for  school  purposes. 

1573.  Land    purchased   by    defend- 

ant with  funds  of  plaintiff. 

1574.  Conveyance    from    defendant 

or  his  predecessor  to  plain- 
tiff or  his  predecessor. 

1575.  Outstanding    title     in    third 

person. 

1576.  Overlapping     conveyances 

from  common  source. 

1577.  Description    and    identity    of 

land. 

1578.  Damages,  mesne  profits,  and 

compensation  for  improve- 
ments. 


§  1565.    Right  of  action  and  defenses  generally. 

Alabama. 

(1)  I  charge  you  that  the  burden  is  on  the  defendant  to 
show  that  he  bought  the  land  from  a  party  in  possession  of  it 
or  having  the  legal  title  to  it. ' 

(2)  The  court  charges  the  jury  that  if,  upon  the  evidence 
before  them  and  the  charge  of  the  court,  they  are  unable  to 
say  that  plaintiff  has  shown  a  better  title  than  defendant  has 
shown  by  his  evidence,   then  the  plaintiff  is  not  entitled  to 
recover.2 

(3)  The  court  charges  the  jury  that  the  plaintiff  in  this 
case  must  rely  upon  the  strength  of  his  own  title,  and  not  upon 
the  weakness  of  defendants'  title,  and,  if  the  plaintiff  has  failed 
to  show  a  complete  right  to  recover  on  the  strength  of  his  own 
title,  then  he  cannot  recover,  even  though  the  defendant  has 
failed  to  make  out  a  complete  title.3 

Carter  v.  Tennessee  Coal,  Iron      Ableman  v.  Short,  5  Boyce  (28  Del) 


&  R.  Co.,  180  Ala  367,  61  S  65. 

2Anniston  City  Land  Co.  v.  Ed- 
mondson,  127  Ala  445,  30  S  61. 

3  Stiff  v.  Cobb,  126  Ala  381,  28  S 
402,  85  AmSt  38. 

For    a    similar    instruction,     see 


491,  94  A  900;  Sikes  v.  Seekinger, 
170  Ga  1,  152  SE  65;  Atkinson  v. 
Smith  (Va),  24  SE  901;  Lee  v.  Coun- 
ty School  Bd.  of  King  William  Coun- 
ty, 146  Va  804,  132  SE  863. 
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Delaware, 

In  order  for  the  plaintiff  to  recover  in  this  action,  the  jury 
should  be  satisfied  from  the  preponderance  or  greater  weight 
of  the  evidence  that  the  plaintiff  has  the  legal  title.  It  is  not 
necessary,  however,  that  the  legal  title  of  the  plaintiff  be  proved 
beyond  a  reasonable  doubt ;  it  is  sufficient  if  it  be  proved  by  the 
preponderance  of  evidence.4 

Georgia. 

Possession  of  land  is  notice  of  whatever  right  or  title  the 
occupant  has;  possession  by  the  husband  with  the  wife  is  pre- 
sumptively his  possession,  but  it  may  be  rebutted.  He  who 
takes  with  notice  of  an  equity  takes  subject  to  that  equity. 
Notice  sufficient  to  excite  attention  and  put  a  party  on  inquiry 
is  notice  of  everything  to  which  it  is  afterwards  found  such 
inquiry  might  have  led.  Ignorance  of  a  fact,  due  to  negligence, 
is  equivalent  to  knowledge  in  fixing  the  rights  of  the  same 
parties.5 

North  Carolina. 

The  third  question  is  this  : 

Is  the  plaintiff  the  owner  and  entitled  to  the  possession  of 

the  tract  of  land  described  in  the  complaint  and  known 

as  Sturgeon  Island  ? 
The  fourth  question  is  this : 

If  so,  is  the  defendant  in  the  wrongful   and   unlawful 

possession  of  said  land? 

I  charge  you  to  answer  the  third  issue  "Yes,"  and  the 
fourth  issue  "Yes,"  if  you  find  the  facts  to  be  as  testified  to 
by  all  the  witnesses,  and  as  shown  by  the  records  introduced 
in  the  case,  unless  the  defendant  by  the  greater  weight  of 
the  evidence  has  satisfied  you,  the  burden  being  upon  him  to 
do  so,  that  he  and  those  to  whose  rights  he  has  succeeded, 
have  been  in  the  continuous,  open,  notorious,  adverse  possession 
of  Sturgeon  Island  under  known  and  visible  lines  and  boundaries 
for  a  period  of  20  years  prior  to  the  commencement  of  this 
suit.6 

South  Carolina. 

The  law  presumes  that  those  in  possession  are  rightfully  in 
possession,  and  he  who  claims  that  they  are  unlawfully  in 
possession  has  to  satisfy  the  jury  by  the  preponderance  of 

4  Kitchens   v.    Ellingsworth,    5          6  Virginia-Carolina  Power  Co.  v. 
Boyce  (28  Del)   497,  94  A  903.     '         Taylor,  196  NC  55,  144  SE  523. 

*Wilkes  v.  Folsom,   154  Ga  618, 
115  SE  4. 
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the  evidence  that  he  has  a  good  title,  and  a  better  title  than 
the  defendants.  He  is  to  recover  by  the  strength  of  his  own 
title.7 

Virginia. 

(1)  The  possession  of  land  by  a  party  claiming  it  as  his 
own  in  fee  is  prima  facie  evidence  of  his  ownership  and  seizin 
of  the  land,  and  that  it  is  incumbent  upon  the  plaintiffs  in  an 
action  of  ejectment  to  prove  and  show  in  them  a  good,  perfect, 
and  sufficient  title  to  the  land  to  enable  them  to  recover  from  the 
defendant.8 

(2)  The  plaintiff  must  show  a  legal  title  in  itself  and  a 
present  right  of  possession  at  the  time  of  the  commencement 
of  this  action  before  the  defendants  are  called  upon  to  show 
anything,  and  the  party  in  possession  is  presumed  to  be  the 
owner  till  the  contrary  is  proved.9 

(3)  If  the  jury  believe  from  a  preponderance  of  the  evidence 
in  the  case  that  the  plaintiff  has  shown  legal  title  in  himself 
to  the  land  in  controversy  and  the  present  right  of  possession 
at  the  time  of  the  institution  of  this  suit,  then  they  must  find 
for  the  plaintiff.10 

§  1566.    Effect  of  prior  peaceable  possession  of  plaintiff  or  his 

predecessor. 
Georgia. 

The  plaintiff  also  contends  that  he  is  entitled  to  a  verdict 
because  he  was  in  lawful  possession  of  this  land,  and  that  the 
defendant  afterwards  came  in  and  put  him  out  of  possession 
of  the  land,  and  took  possession  of  the  land  without  any  lawful 
right  whatever.  If  that  theory  of  the  plaintiff  is  true,  then  he 
would  be  entitled  to  a  verdict  at  your  hands,  because  one  can 
recover  on  prior  possession  alone,  if  he  has  been  ousted  by  a 
bare  trespasser,  one  who  goes  in  without  any  lawful  right  or 
claim  whatever. ' ! 

Missouri. 

Before  plaintiffs  can  recover  upon  the  ground  of  a  prior 
possession  of  the  land  sued  for,  or  any  part  of  said  land, 

7  Button  v.  Clark,  59  SC  440,  38      Va  574,  54  SE  593.  -  - 

SE  150,  82  AmSt  848.  For    a    similar    instruction,     see 

8  Atkinson  v.  Smith  (Va),  24  SE      Lee  v.  County  School  Bd.  of  King 
901.  William  County,  146  Va  804,  132  SE 

For    a    similar    instruction,    see  863. 

Sutherland  v.  Gent,  121  Va  643,  93  IO  Sutherland  v.  Gent,  121  Va  643, 

SE  646.  93  SE  646. 

9  Interstate    Coal    &   Iron   Co.   v.  f '  Savage   v.    McCarthy,    168    Ga 
Clintwood  Coal  &  Timber  Co.,  105  650,  148  SE  585. 
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plaintiffs  must  not  only  prove  the  fact  of  such  prior  possession, 
but  must  also  prove  to  your  satisfaction  that  such  prior  pos- 
session was  exclusive  and  adverse  to  the  possession  relied  upon 
by  the  defendant  in  this  case;  and,  if  you  believe  that  such 
prior  possession  relied  upon  by  plaintiffs  was  not  exclusive 
and  adverse  to  the  defendant,  and  those  under  whom  he  claims, 
then  such  prior  possession  of  plaintiffs  cuts  no  figure  in  this 
case,  and  you  must  find  for  the  defendant. '  * 

Virginia. 

Prior  peaceful  possession  by  the  plaintiff  or  those  under 
whom  he  holds,  claiming  to  be  the  owner  in  fee,  if  proved,  is 
prima  facie  evidence  of  ownership  and  seizin,  and  is  sufficient 
to  authorize  a  recovery  unless  the  defendant  shall  show  a  better 
title.  In  the  case  at  bar,  if  the  jury  shall  believe  from  the 
evidence  that  R.  L.  D.  conveyed  to  R.  M.  the  tract  of  land 
in  the  plaintiff's  declaration  mentioned  on  August  1,  1884,  and 
admitted  to  record  May  26, 1885,  and  that  E.  M.  was  in  possession 
of  said  tract  of  land  up  to  December  22,  1908,  and  then  conveyed 
the  property  to  W.  M.  H.,  the  plaintiff,  and  that  W.  R.  M. 
did  not  receive  title  to  his  property  until  September,  1891, 
and  admitted  to  record  January  21,  1892,  and  that  there  was 
no  record  evidence  of  the  conveyance  by  R.  L.  D.  to  W.  R.  M. 
or  to  M.  V.  H.,  then  they  must  find  for  the  plaintiff. l3 

§  1567.     Acts  of  possession. 

Missouri. 

If  you  believe  from  the  evidence  that  V.  G.  and  T.  M.  G. 
built  a  fence  between  their  farms  on  a  line  which  they  knew 
was  not  the  true  line  between  their  said  farms,  and  that  such 
fence  was  so  built  for  their  convenience  only,  and  that  such 
fence  was  built  over  on  the  land  of  T.  M.  G.,  then  the  building 
thereof  did  not  in  law  deprive  T.  M.  G.  of  his  title  to  the  land 
between  such  fence  and  the  true  line  between  said  farms. f  4 

Nevada. 

It  is  not  necessary  that  the  land  in  controversy,  which  has 
been  designated  as  the  "Crown  Mill  Site,"  should  be  inclosed 
with  a  fence,  or  that  it  should  be  reduced  to  cultivation,  to 
constitute  possession.  If  you  believe  from  the  evidence  that 
there  was  a  house,  stockade,  stable,  and  corral  on  said  land, 
erected  by  the  plaintiff  in  this  action,  or  those  from  whom  they 

12  Price  v.  Hallett,  138  Mo  561,          l4Volkart  v.  Groom  (Mo),  9  SW 
38  SW  451.  2d  947. 

'^Holladay  v.  Moore,  115  Va  66, 
78  SE  551, 
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derived  possession  of  the  premises;  that  plaintiff,  at  diverse 
times,  improved  the  springs  upon  said  land,  and  in  19 —  or 
19 —  made  a  claim  to  said  land  for  five  acres  of  land  and  the 
water  flowing  from  said  springs  on  the  land,  as  a  mill  site 
and  water-right;  that  it  caused  the  land  to  be  surveyed,  and 
posts  were  erected  at  each  corner  of  the  land,  indicating  the 
corners  and  boundaries  thereof,  and  continued  in  first  possession 
thereof,  until  ejected  by  defendants,  if  they  were  ejected,  so 
as  to  subject  the  land  to  its  control,  and  to  notify  the  public 
that  the  land  was  claimed  and  occupied,  this  would  constitute 
a  possession  of  the  land. ' 5 

North  Carolina. 

The  plaintiff  also  offers  in  evidence  deed  of  T.  and  wife 
to  J.  H.,  dated  November  16,  from  whom  J.  N.  acquired  the 
G.  land,  which  calls  for  a  boundary  from  the  Bull  Hole  back 
to  the  point  designated  by  the  letter  "A."  Upon  this  testimony 
the  plaintiffs  contend  that  their  allegations  have  been  made 
good  and  that  they  have  shown  the  true  location  of  the  line 
to  be  from  "A"  to  "B";  that  there  had  been  an  agreement 
40  years  or  more  ago,  in  which  the  agreed  line  was  established 
from  "A"  to  "B,"  and  that  both  sides  occupied  and  possessed 
the  land  up  to  that  line,  and  if  G.  and  those  under  whom  he 
claims  have  crossed  that  line,  it  was  merely  as  an  occasional 
trespasser,  and  that  there  were  no  acts  of  possession,  nor  any 
attempt  to  possess  until  G.  cultivated  a  fraction  of  an  acre 
beyond  the  line  "A"  to  "B,"  and  that  was  beyond  the  bounds 
of  the  G.  deed,  and  his  possession  there  was  not  open  sufficiently 
to  ripen.16 

§  1568.    Instruments  admissible  as  ancient  documents. 

The  law  provides  that  it  is  a  general  rule  of  evidence  that 
ancient  documents  purporting  to  be  a  part  of  the  transaction 
to  which  they  relate  are  admissible  in  evidence.  A  deed  more 
than  30  years  old,  having  the  appearance  of  genuineness  on 
inspection,  and  coming  from  the  proper  custody,  if  possession 
has  been  consistent  therewith,  is  admissible  in  evidence  without 
proof  of  execution. ' 7 

§  1569.     Effect  of  showing  good  record  title  or  complete  chain  of 

title. 
Illinois. 

The  deeds  and  papers  introduced  in  evidence  by  the  plaintiff 
in  this  case  are  sufficient  to  vest  the  legal  title  to  the  whole 

• 5  Valcalda  v.  Silver  Peak  Mines,      168  SE  736. 

86  F  90  (applying  Nevada  law).  l7  Guthrie  v.  Gaskins,  171  Ga  303, 

1 «  Shelly  v.  Grainger,  204  NC  488,      155  SE  185, 
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of  the  land  described  in  the  declaration  in  the  plaintiff,  and 
to  authorize  it  to  take  possession  of  the  whole  of  that  tract 
of  land,  unless  the  defendants  have  shown  an  adverse  possession 
to  the  same,  or  to  some  part  thereof,  as  explained  in  these 
instructions,  for  a  period  of  20  years  or  more  before  the  com- 
mencement of  this  suit,  or  some  valid  legal  right  to  the  possession 
of  the  premises  claimed,  or  some  part  thereof,  by  a  preponderance 
of  the  evidence. '  * 

South  Carolina. 

If  you  find  that  the  plaintiff  has  established  her  complete 
title,  a  perfect  title  from  R.  down  to  herself,  and  a  better  title 
than  that  of  the  defendant,  then  plaintiff  is  entitled  to  recover 
the  land.  If  she  has  not  established  a  better  title  than  that  of 
the  defendant,  then  she  is  not  entitled  to  recover. J  d 

§  1570.    Tax  titles  and  forfeitures. 

(1)  The  jury  are  instructed  that  in  an  action  of  ejectment 
the  general  rule  is  that  a  plaintiff  must  recover  upon  the  strength 
of  his  own  title,  and  not  upon  the  weakness  of  the  defendant's 
title,  for  the  reason  that  the  defendant  is  not  required  to  give 
up  possession  until  the  true  owner  demands  it,  and  the  right 
to  show  in  defense  a  substituting  outstanding  title  rests  upon 
the  same  principle.   So,  if  the  title  of  the  plaintiff,  T.  E.  D., 
to  the  3,000  acres  of  land  claimed  by  him  in  this  suit,  or  the 
522  acres  claimed  by  him,  became  forfeited  to  the  state  of 
West  Virginia,  for  any  five  consecutive  years  before  bringing 
this  suit,   for  the  nonpayment  of  taxes  thereon,   or  for  the 
failure  of  the  said  T.  E.  D.,  or  any  one  under  whom  he  claims, 
to  have  said  lands  entered  on  the  land  books  of  any  county 
in  which  part  thereof  is  situated,  where  they  are  located,  for 
the  purpose  of  taxation,  then  the  said  plaintiff  cannot  recover 
in  this  action,  and  the  jury  must  find  for  the  defendants.20 

(2)  The  jury  are  further  instructed  that  forfeitures  are 
deemed  odious  in  law,  and  will  never  be  presumed,  but  must 
be  strictly  proved  by  the  party  relying  on  the  same.    And, 
before  the  defendants  can  have  the  benefit  of  the  forfeiture 
claimed  by  them,  or  any  of  them,  for  a  failure  of  the  plaintiffs 
or  those  under  whom  they  claim  to  have  had  the  land   in 
controversy  placed  upon  the  land  books  in  Ritchie  County  and 
to  have  paid  the  taxes  thereon  for  five  successive  years  after  the 
year  19 — ,  the  defendants  must  clearly  prove  that  the  said  land  or 

• 8  Chicago  &  A.  R.  Co.  v.  Keegan,          20  Davis  v.  Living,  50  WVa  431, 
185  111  70,  56  NE  1088.  40  SE  365. 

19  Mitchell    v.    Cleveland,   76    SC 
432,  57  SE  33. 
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any  part  thereof  in  controversy  has  not  been  upon  the  land 
books  for  those  years,  neither  in  large  tracts  nor  small  ones.21 

§  1571.     Conveyance  from  plaintiff  or  his  predecessor  to  defend- 
ant or  his  predecessor. 

Arkansas. 

.The  plaintiffs  must  recover,  if  at  all,  on  the  strength  of 
their  own  title  and  not  upon  the  weakness  of  the  defendants'. 
Therefore,  if  you  find  from  the  evidence  that  plaintiffs  P.  F.  B. 
and  C.  A.  B.  on  October  3,  19 — ,  conveyed  by  deed,  duly  acknowl- 
edged and  filed  for  record,  the  lands  in  controversy,  to  G.  F.  R. 
and  it  does  not  appear  that  said  G.  F.  R.  has  conveyed  said 
lands  to  the  plaintiffs  or  some  one  through  whom  they  claim 
title,  you  will  find  for  the  defendants.22 

Georgia. 

I  charge  you  also  that  that  conveyance  could  be  void  as  to 
any  subsequent  purchaser  from  that  person  who  had  notice  that 
that  conveyance  was  for  the  purpose  of  paying,  directly  or 
indirectly,  any  debt  of  the  husband.  If,  however,  that  con- 
veyance was  made  to  pass  out  of  her  all  right,  title,  and  interest 
that  she  had,  disclaiming  title,  and  not  for  the  purpose  of 
paying  the  debts  of  her  husband,  and  that  in  pursuance  of 
that  conveyance  the  person  purchasing  in  this  case  finally  ac- 
quired title  through  some  other  purchaser,  without  notice  on 
his  part  of  this  sale  being  for  the  purpose  of  securing  the 
debt  of  the  husband  and  without  notice  of  any  right  or  title 
or  interest  that  she  might  have  in  this  property,  either  legal 
or  equitable,  then  I  charge  you  that  the  defendant  in  this  case 
would  acquire  title  to  that  property,  and  it  would  be  your  duty 
under  those  circumstances  to  find  in  favor  of  the  defendant. 

#     *     * 

Now  in  this  case,  gentlemen  of  the  jury,  the  first  question 
for  you  to  determine  is  whether  or  not  there  was  a  gift  made  by 
Mrs.  V.  E.  S.  to  her  son,  J.  P.  R.  S.,  and  which  was  accompanied 
with  possession  and  the  making  of  improvements  on  this 
property  in  pursuance  of  that  gift.  If  you  should  determine  in 
this  case  that  there  was  a  gift  made  by  Mrs.  V.  E.  S.  to 
J.  P.  R.  S.,  and  that,  in  pursuance  of  that,  J.  P.  R.  S.  went 
into  possession  of  this  tract  of  land  and  made  valuable  im- 
provements on  this  tract  of  land,  then  I  charge  you,  that 
that  would  vest  title  in  him,  would  give  him  a  perfect  equity 
in  this  land,  upon  which  he  would  have  a  right  to  recover  in 
this  case,  unless  you  find,  under  the  charge  that  I  will  give 

2 1  Maxwell  v.  Cunningham,  50  W         22Beardsley  v.  Hill,  77  Ark  244, 
Va  298,  40  SE  499.  91  SW  757. 
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you  hereafter,  that  he  has  in  some  way  been  deprived  of  that 
title,  and  that  that  has  been  proved  in  this  case.  If  you  should 
find  that  to  be  true,  that  there  was  a  gift,  and  improvements 
and  possession  by  J.  P.  R.  S.,  and  that  he  has  not  been  deprived 
of  possession  under  any  of  the  charge  that  I  give  you,  then 
I  charge  you  that  the  defendant  in  this  case  would  be  entitled 
to  win  this  case,  and  your  verdict  would  be  in  favor  of  the 
defendant.23 

Nebraska. 

The  question  of  determining  whether  the  deed  from  P.  to 
K.  C.  was  obtained  by  fraud  or  undue  influence  is  a  question 
peculiarly  within  the  province  of  the  jury  to  decide  from  all 
the  evidence,  and  in  determining  this  question  the  jury  must 
take  into  consideration  the  relationship  existing  between  P. 
and  K.  C.  at  and  before  the  time  of  the  making  of  the  deed, 
the  ages  of  the  respective  parties,  the  amount  of  the  consid- 
eration, if  any,  having  been  paid  for  the  deed,  the  understanding 
of  the  parties  as  to  the  condition  upon  which  the  deed  should 
be  made,  if  there  was  any  understanding,  and  all  the  other 
circumstances  surrounding  the  transaction.24 

§  1572.    Abandonment  of  land  conveyed  for  school  purposes. 

The  school  board  could  acquire  the  use  of  a  tract  of  land 
for  school  purposes  by  deed  or  otherwise,  and  if  the  jury  believe 
from  the  evidence  that  the  school  board  only  acquired  the  use 
of  said  land  for  school  purposes,  and  not  its  fee-simple  title, 
and  that  from  the  evidence  they  also  believe  that  the  said 
school  board  has  discontinued  to  use  said  property  for  school 
purposes  or  has  abandoned  said  land,  they  must  find  for  the 
defendants.25 

§  1573.    Land  purchased  by  defendant  with  funds  of  plaintiff. 

If  the  jury  are  satisfied  from  the  whole  evidence  that  this 
property  was  originally  paid  for  with  the  money  of  J.  H.  S., 
or  that  the  property  for  which  the  property  in  controversy 
was  exchanged  was  so  paid  for,  this  may  be  looked  to  by  the 
jury,  in  connection  with  all  the  other  evidence,  in  determining 
the  nature  of  the  possession  alleged  to  be  held  by  said  J.  H.  S.26 

23  Sikes  v.  Seckinger,  170  Ga  1,  King  William  County,  146  Va,  804, 
152  SE  65.  132  SE  863. 

24  Staley  v.  Hansel,  35  Neb  160,  2«  Stiff  v.  Cobb,  126  Ala  381,  28 
52  NW  888.  S  402,  85  AmSt  38. 

28  Lee  v.  County  School  Board  of 
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§  1574.     Conveyance  from  defendant  or  his  predecessor  to  plain- 
tiff or  his  predecessor. 

The  court  instructs  the  jury,  for  the  plaintiff,  that  if  nine 
or  more  of  you  believe,  from  the  preponderance  of  the  proof  in 
this  case,  that  the  defendant  executed  a  deed  of  conveyance 
to  the  land  described  in  plaintiff's  declaration  to  the  plaintiff, 
prior  to  the  time  of  the  filing  of  this  suit,  and  that  the  plaintiff 
has  not  reconveyed  the  same  to  defendant,  or  to  some  other 
party,  then  you  must  find  for  the  plaintiff.27 

§  1575.    Outstanding  title  in  third  person. 

Virginia. 

An  outstanding  title  in  another  to  defeat  the  action  of 
ejectment  must  be  a  present,  outstanding,  operative,  available, 
legal  title  on  which  the  owner  could  recover  against  either  of 
the  contending  parties  if  asserting  it  by  action;  that  a  title 
forfeited  to  the  commonwealth,  which  has  not  been  redeemed, 
is  not  sufficient  to  defeat  the  plaintiff;  that  the  jury  may  pre- 
sume this  outstanding  legal  title  to  be  extinguished  in  favor 
of  the  claimant  who  shows  long  possession  of  the  lands  in  himself 
and  those  through  whom  he  claims.28 

§  1576.    Overlapping  conveyances  from  common  source. 

Where  a  person  offers  a  deed  or  paper  writing  purporting 
to  convey  title  setting  out  metes  and  bounds,  and  enters  into 
the  actual  occupancy  of  a  portion  thereof,  and  holds  it  con- 
tinuously for  seven  years,  the  law  extends  the  possession  to 
the  outermost  bounds  set  out  in  his  deed;  where  there  are 
known  and  visible  lines  and  boundaries.  There  is  this  rule  of 
law:  Where  contesting  claimants  have  deeds  both  of  which 
cover  the  same  land,  and  where  each  claimant  is  in  the  adverse 
possession  of  a  portion  of  the  land,  then  that  invokes  the  rule 
of  law  with  respect  to  lappage.  This  has  been  very  succinctly 
expressed  by  our  court  in  the  case  of  Penny  [Webb]  v.  Battle,  in 
191  NC  220,  at  page  224,  131  SE  627,  quoting  from  McLean 
v.  Smith,  106  NC  at  page  176,  11  SE  184,  in  which  this  language 
is  used,  and  which  I  charge  the  jury  is  law  with  respect  to  that 
feature:  "It  is  settled  that  where  the  title  deeds  of  two 
rival  claimants  to  land  lap  upon  each  other,  and  neither 
is  in  the  actual  possession  of  any  of  the  land  covered  by  both 
deeds,  the  law  adjudges  the  possession  of  the  lappa#e  to  be 
in  him  who  has  the  better  title.  If  one  be  seated  on  the  lap- 

27  Wright  v.  Lott,  155  Miss  185,          28  Reusens  v.  Lawson,  91  Va  226, 
124  S  270.  21  SE  347. 
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page  and  the  other  not,  the  possession  of  the  whole  interference 
is  in  the  former.  *  *  *  But  if  both  have  actual  possession 
of  the  lappage,  the  possession  of  the  true  owner,  by  virtue  of 
his  older  title,  extends  to  all  not  actually  occupied  by  the  other."29 

§  1577.     Description  and  identity  of  land. 

Michigan. 

In  an  ejectment  suit  the  plaintiff  must  rely  upon  the  suffi- 
ciency of  her  own  title,  and  cannot  question  defendant's  title 
before  making  a  prima  facie  case  of  actionable  right  in  herself, 
and  the  plaintiff  must  recover  on  the  strength  of  her  own  title 
where  the  defendant  is  in  possession.  In  applying  this  law  you 
are  to  consider  and  determine  from  the  evidence  in  the  case 
whether  or  not  the  plaintiff  has  established  her  right  to  recover, 
and  to  that  end  you  should  consider  not  only  the  evidence  offered 
by  the  plaintiff,  but  the  evidence  offered  by  the  defendant  as 
well.  If  you  should  find  that  the  only  question  in  dispute  was 
where  the  west  line  of  the  B.  land  was  located,  then  you  should 
determine  from  all  the  evidence  in  the  case  where  that  line 
actually  is,  and  if  you  find  as  contended  for  by  defendant,  then 
your  verdict  should  be,  in  favor  of  the  defendant,  "No  cause 
of  action."30 

Missouri. 

If  the  defendants,  or  those  under  whom  they  claim,  were 
in  possession  of  the  land  described  in  this  petition  up  to  the  old 
fence  alleged  to  have  been  erected  in  19 — ,  under  a  mistaken 
belief  that  the  old  fence  was  on  the  true  line,  and  without 
intending  to  claim  any  land  beyond  the  true  line,  then  your 
verdict  must  be  for  the  plaintiff.31 

Virginia, 

If  the  jury  believe  from  a  preponderance  of  the  evidence  in 
this  case  that  the  land  in  controversy  is  in  what  is  known  as 
"Block  No.  27"  of  the  R.  S.  patent  and  surveys,  and  that 
plaintiff  has  connected  himself  therewith  under  his  title  papers 
introduced  in  evidence,  that  they  cover  said  land,  and  that 
plaintiff  had  the  right  of  possession  at  the  time  of  the  institution 
of  this  suit,  then  you  will  find  for  the  plaintiff, 

*     *     * 

If  the  jury  believe  from  all  the  evidence  that  the  boun- 
daries of  grant  No.  27  of  5,000  acres  from  the  common- 

20  Shelly  v.  Grainger,  204  NC  488,      296,  159  NW  504. 

168  SE  736.  3I  Volkart  v.  Groom  (Mo),  9  SW 

30  Austin   v.    Crowell,    193    Mich      2d  947. 
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wealth  to  R.  S.  are  in  such  doubt  and  uncertainty  that  they 
cannot  say  whether  or  not  they  embrace  the  land  in  controversy, 
then  they  must  find  for  the  defendants. 

*     *     * 

The  court  further  tells  the  jury  that  unless  it  has  been 
satisfactorily  shown  by  a  preponderance  of  the  evidence  that 
the  deeds  of  May  12,  19 — ,  and  May  15,  19 — ,  from  T.  and  J. 
respectively  to  the  plaintiff,  G.,  cover  the  land  in  controversy, 
then  they  cannot  find  for  the  plaintiff  more  than  a  one-sixth 
interest  in  the  land  in  controversy. 

And  the  court  further  tells  the  jury  that  if  they  believe 
from  all  the  evidence  that  the  boundaries  of  the  said  deeds  are 
in  such  doubt  and  uncertainty  that  they  cannot  say  they  embrace 
the  land  in  controversy,  then  they  cannot  find  for  the  plaintiff 
more  than  one-sixth  undivided  interest  in  the  land  in  contro- 
versy.32 

§  1578.     Damages,  mesxie  profits^  and  compensation  for  improve- 
ments. 

Georgia. 

Now,  in  fixing  the  rent,  it  is  not  to  be  fixed  by  the  present 
status  of  the  property  as  it  stands  today,  but  it  is  to  be  fixed 
at  the  rate,  under  the  evidence,  that  the  jury  find  to  be  the 
rental  value  of  the  property  as  it  was  prior  to  the  placing  upon 
that  property  of  any  improvements  by  Dr.  R.  You  are  to 
determine  from  the  facts  the  condition  of  that  property  before 
Dr.  R.  had  ever  placed  any  improvements  upon  it  himself,  and 
what  would  be  the  rental  value  of  that  property  in  that  condition, 
eliminating  and  not  including  the  improvements  he  had  put 
on  it,  the  property  without  these  improvements.33 

Kentucky. 

(1)  If  the  jury  should  find  for  plaintiff  the  lot  in  contro- 
versy, they  should  in  that  event  find  for  plaintiff  such  damages, 
if  any,  as  they  may  believe  from  the  evidence  were  caused  to 
the  plaintiff  by  the  detention  of  said  lot  from  April,  19 — ,  up 
to  the  filing  of  this   suit,   not  exceeding  $250,   the   amount 
claimed.34 

(2)  The  court  further  instructs  the  jury  that  if  they  be- 
lieve from  the  evidence  that  the  land  in  controversy  was  owned 
by  A.  C.,  and  by  him  sold  to  W.  T.  C.  in  his  lifetime,  and  that 
same  was  by  W.  T.  C.  sold  and  conveyed  to  plaintiff,  then  they 

32  Sutherland  v.  Gent,  121  Va  643,      31,  105  SE  493. 

93  SE  646.  34  Louisville  &  N.  R.  Co.  v.  Rayl, 

33  Norris  v.  Richardson,  151  Ga     32  KyL  870,  107  SW  298. 
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should  find  for  plaintiff  the  land  in  controversy,  with  such  actual 
damage  as  they  may  from  the  evidence  believe  plaintiff  sustained 
by  defendant  cutting  timber  on  said  land.35 

Oklahoma. 

If  you  find  the  issues  in  favor  of  the  plaintiff,  R.  G.  D., 
that  is  all  you  need  say.  But  if,  on  the  other  hand,  you  believe 
by  a  fair  preponderance  of  the  evidence  that  the  deeds  purporting 
to  convey  title  from  L.  M.  are  in  fact  forgeries  and  were  never 
executed  by  her,  then  you  should  find  for  the  cross-petitioner; 
and,  in  case  you  find  for  the  cross-petitioner,  L.  M.,  then  it 
would  be  your  duty  to  fix  her  damages  at  such  sum  as  you 
believe  is  a  fair  rental  value  of  the  property  as  shown  by  a 
fair  preponderance  of  the  evidence,  during  the  time  the  plaintiff 
R.  G.  D.  has  kept  her  out  of  possession.36 

Pennsylvania. 

While  the  ejectment  case  was  in  controversy,  when  it  com- 
menced, or  about  that  time,  a  receiver  was  appointed,  and  I 
need  not  go  into  the  history  of  it  further.  A  receiver  was 
appointed  to  take  charge  of  the  oil,  or  the  proceeds  of  the  oil, 
and  he  did  receive  all  the  proceeds  of  the  oil  from  both  the 
wells  which  were  on  the  contested  territory,  both  No.  6  and 
No.  7.  He  held  and  had  that  money.  It  was  the  entire  proceeds 
of  the  property  thereof — the  profits  that  were  obtained  from 
it.  He  has  paid  over  to  the  C.  Bros,  all  the  profits  that  were 
obtained  from  well  No.  6,  and  with  that  you  have  nothing 
at  all  to  do.  As  to  well  No.  7,  the  receiver  has  retained,  by 
order  of  this  court,  in  his  hands  $2,500,  which  money  is  awaiting 
the  determination  of  this  case.  Your  inquiry  now  is  whether 
the  plaintiffs  here  shall  receive  that  money  or  a  part  of  it. 
If  you  decide  that  plaintiffs  should  receive  a  part  of  it,  you  are 
to  decide  how  much  of  it  shall  be  paid  over  or  is  due  to  the 
defendants  here  because  of  the  expense  put  by  them  upon  this 
territory  in  putting  down  well  No.  7.  The  presumption  is  that 
this  money  belongs  to  P.  and  0.,  the  landholders.  That  has  been 
settled.  They  had  a  right,  and  have  a  right,  to  the  proceeds 
of  that  land,  unless  there  are  some  reasons  shown  by  the  defend- 
ants here  why  they,  the  defendants,  should  receive  a  part  of 
it.  That  throws  the  burden  of  proof  upon  the  defendants  to 
make  out  their  case ;  and  it  is  really  treated  here,  and  has  been 
tried,  as  though  they  were,  in  point  of  fact,  the  plaintiffs. 
Where  an  individual  goes  upon  the  land  of  another,  and  makes 
improvements,  even  valuable  ones,  or  whether  they  be  valuable 

35  Harris    v.    Johnson,    19    KyL          36  Davenport  v.  Mitchell,  56  Okl 
1865,  44  SW  948.  175,  155  P  869. 
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or  not  valuable,  he  has  no  right  to  receive  any  compensation 
for  the  improvements  he  makes,  unless  he  makes  them  under 
an  honest  belief  that  he  is  the  owner  of  the  land,  or  unless  he 
makes  them  with  the  consent  of  the  owner.  There  is  no  pretense 
to  consent  here.  There  is  no  dispute  but  that  well  No.  7  was 
put  down  by  the  defendants,  C.  Bros.,  and  there  is  no  dispute 
here  but  that  it  was  and  is  a  valuable  improvement.  If  the 
defendants  are  entitled  to  receive  any  of  the  money  that  is 
now  in  court  for  that  improvement,  then  they  are  entitled  to 
receive  so  much  of  it  as  they  expended,  if  it  was  worth  that 
much.  There  is  really  no  dispute  that  the  well  produced  a 
considerable  amount  of  oil  here,  and  really  was  valuable,  and 
is  valuable,  to  the  property.  So  that  eliminates  from  this 
case  every  inquiry  that  you  have  to  make,  except  one,  and  that 
is  the  good  faith,  if  you  please  to  call  it  that  now,  of  these 
defendants  in  putting  down  that  well.  As  I  have  said,  if  they 
went  there  knowing  it  was  the  property  of  another,  or  having 
good  reason  to  know  that,  and  shutting  their  eyes  to  the  facts — 
arbitrarily  went  on  there,  and  expended  the  money,  with  the 
idea:  "We  will  hold  the  property  if  we  can,  but,  if  we  cannot, 
we  will  then  get  our  money  back" — if  that  be  the  condition  of 
things,  then  they  are  entitled  to  nothing.  The  law  will  not 
encourage  a  man  to  trespass  upon  the  land  of  his  neighbor 
in  any  such  way.  Unless  the  jury  are  convinced,  from  the 
evidence,  that  the  defendants  had  an  honest  conviction  that 
this  property  was  theirs,  and  had  good  reason  to  believe  it, 
then  they  would  not  be  entitled  to  anything  in  this  case.37 

37  Phillips  v.  Coast,  130  Pa  572, 
18  A  998. 
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§  1585.    General  duty  arising  from  dangerous  nature. 

Arkansas. 

The  companies  supplying  electric  current  are  bound  to  use 
reasonable  care  in  the  construction  and  maintenance  of  their 
lines.  This  care  varies  with  the  dangers  that  will  result  from 
negligence  on  the  part  of  the  company.  Reasonable  care  is 
such  care  as  a  reasonable  man  would  use  under  ordinary  circum- 
stances, and  in  determining  whether  such  care  has  been  exer- 
cised, the  jury  will  take  into  consideration  the  location  of  the 
lines,  whether  in  thickly  or  sparsely  settled  communities,  the 
harmless  or  dangerous  character  of  the  current  carried  by  such 
lines,  and  their  remoteness  or  proximity  to  people  who  may  pass 
by,  and  all  other  circumstances  in  evidence. f 

California. 

A  company  maintaining  an  electric  power  transmission  line 
along  or  over  agricultural  land  or  a  private  road  is  required  to 
exercise  a  high  degree  of  care  in  placing  the  wires  so  as  not  to 
interfere  with  traffic  over  agricultural  land  or  a  private  road  and 
so  as  to  avoid  contact  with  and  injury  to  any  person  or  object 
which  may  reasonably  be*expected  to  pass  under  the  wires.2 

Iowa. 

It  was  the  duty  of  the  defendant  P.  G.  &  E.  Co.  to  con- 
struct, maintain,  and  operate  its  electric  line  with  due  regard 

1  Commonwealth    Public    Service          2  Nevis  v.  Pacific  Gas  &  Elec.  Co., 
Co.   v.   Lindsay,   139  Ark  283,  214      43  Cal2d  626,  275  P2d  761. 
SW9. 
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to  the  rights,  safety,  and  comfort  of  others  who  may  rightfully 
come  in  proximity  thereto.  It  may,  if  it  chooses,  establish  and 
carry  on  a  business  which  is  inherently  dangerous,  or  it  may, 
for  business  purposes,  employ  or  use  an  agency  or  power  which 
is  a  source  of  peril  to  others  rightfully  within  its  vicinity,  but 
just  in  proportion  to  the  danger  so  created  must  care  and 
diligence  be  increased  to  keep  such  instrumentality  or  agency 
under  control,  and  safeguarded,  so  as  to  prevent  injury  therefrom 
to  others  who  rightfully  and  in  the  course  of  their  duties  come 

in  proximity  thereto. 

*     *     * 

If  you  find  from  a  preponderance  of  the  evidence  that 
the  defendant  company  at  the  time  in  question  maintained  its 
high  voltage  wires  at  the  crossing  in  question,  without  sufficient 
clearance  over  and  above  the  wires  of  said  W.  E.  T.  System 
at  said  place,  so  as  to  make  it  dangerous  to  employees  of  said 
W.  E.  T.  System  while  repairing  its  wires,  at  said  crossing, 
and  if  such  condition  was  known  to  the  defendant,  or  could 
have  been  known  by  the  exercise  of  reasonable  care  and  inspec- 
tion, and  if  the  said  C.  M.  C.,  when  engaged  in  making  such 
repairs  on  the  wires  of  the  W.  E.  T.  System,  at  said  point, 
received  an  electric  shock  from  which  he  died,  and  without  any 
negligence  on  his  part  contributing  to  such  injury,  then  in  that 
event,  the  plaintiff  is  entitled  to  recover  herein.3 

Kansas. 

If  you  should  find  that  at  the  time  such  wires  were  installed, 
it  was  apparent  to  the  officers  or  agents  of  said  electric  company, 
in  making  such  installation,  that  such  wires,  on  account  of  the 
manner  of  their  installation,  would  fall  out  of  repair  and  become 
dangerous  to  the  extent  contemplated  by  the  instructions  herein 
given  defining  wantonness,  then  said  electric  company  would 
be  bound  to  so  control  its  electric  current  that  it  could  not 
escape  into  such  wires  under  circumstances  such  as  would  con- 
stitute negligence  on  the  part  of  the  electric  company  as  defined 
in  these  instructions.4 

Michigan. 

I  will  give  to  you  a  requested  charge  that  was  handed  to 
me  by  counsel  for  the  defendant,  and  you  will  receive  it  as 
the  law,  the  same  as  any  I  have  given  you.  If  you  should  find 
from  the  evidence  that  the  defendant's  wire  was  properly  and 
legally  erected  and  grounded,  and  that  the  wires  of  the  electric 
lighting  plant  were  properly  and  safely  placed  and  insulated; 

3  Cawley  v.  Peoples  Gas  &  Elec.          4  Pollowill  v.  Kansas  Gas  &  Elec. 
Co.,  193  la  536,  187  NW  591.  Co.,  113  Kan  290,  214  P  430. 
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also,  that  there  was  no  current  passing  over  defendant's  wires 
from  the  electric  light  wires,  or,  if  there  was  such  a  current, 
it  was  because  of  an  extraordinary  storm ;  also,  that  there  had 
not  elapsed  a  reasonable  time  for  either  the  defendant  or  the 
electric  lighting  company  to  make  necessary  repairs  and  to 
put  the  lines  and  wires  in  a  safe  condition;  and  if  you  find 
that  it  was  such  a  current  of  electricity  that  killed  plaintiff's 
horses,  I  charge  you  that  your  verdict  should  be  for  the  de- 
fendant.8 

Missouri. 

The  court  instructs  the  jury  that,  under  the  law,  it  was  the 
duty  of  the  defendant  corporation  to  exercise  the  highest  degree 
of  care  in  the  installation,  maintenance  and  use  of  the  said  power 
lines  carrying  a  dangerous  current  of  electricity,  and  to  use 
every  protection  and  precaution  reasonably  available  to  so  main- 
tain its  aforesaid  wires  as  to  prevent  harm  and  danger  to  all 
members  of  the  general  public  whose  business  or  pleasure  might 
reasonably  be  anticipated  to  cause  them  to  use  the  highway  and 
right-of-way  and  the  trees  growing  thereon  for  any  lawful  pur- 
pose while  in  the  exercise  of  ordinary  care  for  their  own  safety, 
and  who  might,  in  the  course  of  such  use  of  the  highway  and 
right-of-way  and  trees  growing  thereon,  by  accident  or  inad- 
vertence, and  without  apprehending  the  danger  thereof,  come  or 
be  brought  into  dangerous  proximity  and  contact  with  said 
wires  and  be  injured  as  a  direct  result  thereof.  Failure  in  respect 
to  such  duty,  owed  by  the  defendant  corporation  to  all  such 
members  of  the  public,  if  it  did  so  fail,  would  be  negligence  as 
that  term  is  used  in  these  instructions  and  as  applied  to  the 

defendant  corporation. 

*     *     * 

The  jury  is  instructed  that,  in  respect  to  Instruction  No.  6 
in  which  the  issue  of  whether  or  not  the  wires  of  the  defendant 
at  53rd  and  Woodson  Road  were  constructed  at  a  height  in  com- 
pliance with  the  minimum  requirements  of  the  Missouri  Public 
Service  Commission  and  one  National  Electrical  Safety  Code 
adopted  by  the  National  Bureau  of  Standards  of  the  Department 
of  Commerce,  as  submitted  in  said  instruction,  you  are  instructed 
that  if  you  find  and  believe  from  the  evidence  that  the  minimum 
standards  of  height  set  forth  in  the  National  Electrical  Safety 
Code  did  not,  in  the  circumstances  shown  in  evidence,  constitute 
the  exercise  of  the  highest  degree  of  care,  as  that  term  is  defined 
in  these  instructions,  and  that  the  defendant  was  negligent  as 
submitted  in  Instruction  No.  1,  then,  and  in  those  circumstances, 

5  Anthony  v.  Cass  County  Home 
Tel.  Co.,  165  Mich  388,  130  NW  659. 
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you  are  instructed  that  the  mere  fact  that  defendant's  wires 
were  erected  and  constructed  at  the  heights  and  clearance  of 
the  minimum  standards  stated  in  said  Electrical  Code,  constitutes 
no  defense  whatever  in  this  action. 

[Instruction  No.  6] :  You  are  instructed  that  defendant, 
Missouri  Public  Service  Company,  cannot  be  held  liable  by  the 
mere  fact  that  W.  L.  G.  came  into  contact  with  an  electric  wire 
owned  and  maintained  by  defendant  and  the  mere  fact  that 
plaintiff  was  injured  at  the  place  described  in  evidence,  if  so,  does 
not  in  and  of  itself  entitle  plaintiff  to  a  verdict. 

The  court  instructs  the  jury  that  if  you  find  and  believe 
from  the  evidence  that  on  the  9th  day  of  October,  19 — ,  the 
defendant,  Missouri  Public  Service  Company,  was  engaged  in  the 
business  of  manufacturing  and  supplying  electricity  to  its  cus- 
tomers in  Jackson  County,  Missouri,  and  that  in  so  doing  that 
it  maintained,  for  the  purpose  of  distributing  said  current  to  its 
customers,  certain  poles  and  wires  in  the  vicinity  of  53rd  Street 
and  Woodson  Road  in  Jackson  County,  Missouri,  if  so,  and  if  you 
further  find  and  believe  from  the  evidence  that  said  lines  at  the 
time  and  place  referred  to  in  the  evidence  were  constructed  at  a 
height  in  compliance  with  the  requirements  of  the  Missouri 
Public  Service  Commission  and  the  National  Electrical  Safety 
Code  adopted  by  the  National  Bureau  of  Standards  of  the  De- 
partment of  Commerce,  if  you  so  find,  and  in  a  height  and  man- 
ner that  the  defendant,  Missouri  Public  Service  Company,  in  the 
exercise  of  the  highest  degree  of  care,  should  not  reasonably 
have  anticipated  that  adults  such  as  plaintiff,  W.  L.  G.,  would 
come  into  contact  with  said  wires,  if  you  so  find,  then  your 
verdict  must  be  for  the  defendant.  You  are  further  instructed 
that  the  word  anticipated  means  reasonable  probability  and  not 
mere  possibility.6 

Montana. 

The  court  instructs  the  jury  that  all  persons  or  corporations 
who  handle  a  force  of  great  inherent  danger  to  the  lives  and 
safety  of  others,  are  held  by  law  to  a  high  degree  of  care  in 
handling  the  same,  to  the  end  that  other  persons  shall  not  be 
hurt  by  the  same  while  such  other  persons  are  not  trespassing 
and  are  rightfully  minding  their  own  business;  in  other  words, 
the  care  required  is  measured  by  and  equal  to  the  danger. 
When  any  one  handles  a  force  of  utmost  danger,  a  very  great 
care  is  required.  What  would  be  care  in  handling  a  force  of 
little  danger  might  not  be  care  in  handling  a  force  of  great 

6  Gladden  v.  Missouri  Public  Serv- 
ice Co.  (Mo),  277  SW2d  510. 
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danger,  and  might  be  negligence  in  handling  such  a  force. 
As  the  danger  increases,  so  the  degree  of  care  increases  which 
is  required  of  persons  who  are  handling  the  force.  The  degree 
of  care  required  is  proportionate  to  the  danger  of  the  force, 
and,  where  a  force  of  highest  danger  is  handled,  a  very  high 
degree  of  care  is  required  in  handling  the  said  force,  to  the  end 
that  no  other  person  lawfully  minding  his  own  business  and 
not  trespassing  may  be  hurt  by  the  force.7 

Texas. 

It  is  the  duty  of  an  electric  light  company  to  exercise  ordinary 
care  and  diligence  in  constructing  and  maintaining  its  poles 
and  wires,  and,  if  it  fails  to  exercise  such  care  and  diligence 
in  constructing  and  maintaining  the  same  as  a  person  of  ordinary 
prudence  would  do  under  the  same  or  similar  circumstances, 
and  injury  thereby  results,  the  same  would  be  negligence  and 
it  would  be  liable.8 

Wisconsin. 

The  defendant  W.  H.,  in  breaking,  coiling,  and  hanging  the 
dead  or  uncharged  wire  on  June  20,  19 — ,  is  presumed  to  have 
known  that  it  was  an  electric  wire,  and  to  have  known  and 
realized  the  dangerous  properties  of  electricity,  and  that  a 
higher  degree  of  care  was  necessary  when  a  thing,  on  account 
of  which  an  injury  may  be  caused,  was  a  highly  dangerous  one, 
and  that  dead  electric  wires  may  be  enlivened  or  become  charged 
with  a  current  of  electricity  by  coming  in  contact  with  a  charged 
wire,  and  that  in  case  any  person  touched  or  grasped  such  a 
wire  it  would,  or  might  reasonably  be  expected  to,  endanger 
the  life  or  limbs  of  the  person  touching  it.9 

§  1586.    Negligent  insulation  or  bonding. 

Indiana. 

In  determining  whether  the  bonding  of  defendant  traction 
company's  rails  was  defective  and  whether  there  was  a  leakage 
of  electric  current,  as  alleged  in  the  complaint,  you  should 
consider  whether  or  not  the  earth  on  or  near  said  crossing  was 
charged  with  electricity  at  or  reasonably  near  the  time  of  the 
said  injury;  whether  the  electric  current  would  leak  from  said 
rails  if  the  bonding  thereof  were  in  good  condition;  whether 
other  horses  suffered  an  electric  shock  at  said  crossing  under 
similar  circumstances  and  at  a  time  reasonably  near  to  the 
occurrence  alleged  in  the  complaint;  whether  electric  sparks 

7  Bourke  v.  Butte  Elec.  &  Power      burton,  104  Tex  493,  140  SW  426. 
Co.,  33  Mont  267,  83  P  470.  9  Nagle  v.  Hake,  123  Wis  256,  101 

*  Temple  Elec.  Light  Co.  v.  Halli-      NW  409. 
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or  flashes  were  seen  at  the  joints  of  the  rails  on  or  close  to 
said  crossing1,  and,  if  so,  whether  such  sparks  or  flashes  indicated 
a  defective  bonding  of  said  rails,  in  so  far  as  these  matters 
are  shown  in  evidence,  together  with  all  the  other  evidence  upon 
said  question.  *  ° 

Missouri. 

It  is  the  duty  of  the  defendant  to  so  insulate  or  protect 
the  wire  in  question  as  to  make  it  reasonably  safe  to  those 
who  may  be  brought  in  contact  with  it.  If  you  should  find 
that  the  deceased,  B.  G.,  came  in  contact  with  said  wire  of 
the  defendant;  and  if  you  find  that  defendant  failed  to  so 
insulate  or  protect  the  said  wire  as  to  make  it  reasonably  safe 
to  those  who  may  be  brought  in  contact  with  it;  and  if  you 
further  find  that  by  reason  of  the  failure,  if  any,  to  insulate 
said  wire,  the  said  deceased  received  an  electric  shock,  without 
any  negligence  on  his  part;  and  if  you  further  find  that  by 
reason  of  such  shock,  if  any,  the  said  deceased  lost  consciousness, 
and  fell  to  the  ground  below  and  was  injured;  and  if  you  find 
that  he  died  as  the  direct  result  of  such  injuries,  if  any,  then 
you  will  find  a  verdict  for  the  plaintiff. 

*     *     * 

If  the  jury  find  from  the  evidence  that  on  January  24, 
19 — ,  the  deceased,  B.  G.,  was,  in  the  line^of  his  duty  as  a 
laborer  or  sign  hanger,  engaged  in  removing  a  sign  at  premises 
No.  Ill  North  Broadway,  in  the  city  of  St.  Louis;  and  if  you 
further  find  that  while  so  engaged,  and  without  fault  or  negli- 
gence on  his  part,  the  wires  with  which  said  sign  had  been 
attached,  if  any,  came  in  contact  with  the  wires  of  defendant 
through  which  an  electric  current  was  then  passing;  and  if 
you  further  find  that  the  insulation,  if  any,  on  said  wire  had 
become  out  of  repair  and  worn  off  to  an  extent  to  expose  the 
electric  current,  if  any,  passing  through  the  same;  and  if  you 
further  find  that  the  defendant  knew,  or  by  the  exercise  of 
ordinary  care  on  its  part  could  have  known,  that  said  insulation, 
if  any,  had  become  out  of  repair  and  worn  off,  if  you  find  that 
it  was  out  of  repair  and  worn  off,  and  that  said  deceased  did 
not  know,  or  by  the  exercise  of  ordinary  care  could  not  have 
discovered,  it;  and  if  you  further  find  that  because  of  the 
exposure,  if  any,  of  the  electric  current  passing  through  said 
wire,  the  said  deceased  received  an  electric  shock  and  lost  his 
consciousness;  and  if  you  further  find  that  by  reason  thereof 
he  was  precipitated  upon  his  head  to  the  stone  pavement  below, 

1  °  Indianapolis  &  Cincinnati  Trac. 
Co.  v.  Montfort,  80  IndApp  639,  139 
NE  677. 


§  1587  INSTRUCTIONS— CIVIL  ACTIONS  326 

and  sustained  such  injuries,  if  any,  that  as  a  direct  result 
thereof  he  died  on  February  3  following,  then  you  will  find  a 

verdict  for  the  plaintiff. 

*     *     * 

If  the  jury  believe  from  the  evidence  that  the  said  wire  at 
the  place  where  deceased  was  standing  at  the  time  he  received 
his  injuries,  if  any,  had  all  the  appearances  of  having  been 
properly  insulated,  this  was  then  an  invitation  or  inducement  to 
said  deceased  to  risk  the  consequences  of  contact  with  the  ^same 
in  the  performance  of  his  work  in  lowering  the  sign  in  question. ' ' 

§  1587.    Injuries  from  fallen  or  dangling  wires. 

Alabama. 

Defendant  was  entitled  to  a  reasonable  time  after  the  fall  of 
the  wire  to  repair  it,  or  to  remove  it  out  of  the  way  of  persons 
using  the  street;  and,  if  the  jury  find  that  the  injury  to  plain- 
tiffs* intestate  occurred  before  the  expiration  of  such  a  reason- 
able time,  then  the  plaintiffs  are  not  entitled  to  recover  anything 
in  this  action.12 

Ohio. 

(1)  If  you  find  that  the  defendant,, an  electric  company,  was 
permitted  to  use  the  streets  for  its  own  purposes,  then  I  charge 
you  that  it  was  required  to  exercise  a  high,  if  not  the  highest, 
degree  of  care  in  the  operation,  construction,  inspection,  and 
repair  of  its  wires  and  poles,  to  the  end  that  travelers  along  the 
highway  would  not  be  injured  by  its  appliances,  and,  if  a  wire, 
charged  with  a  deadly  current  of  electricity,  fell  from  its  proper 
place  of  elevation  above  the  street  to  the  surface  of  the  street, 
and  if  you  further  find  that  the  plaintiff  W.  was  lawfully  pass- 
ing along  the  highway  and  was  injured  by  contact  with  its 
electric  current  in  that  manner,  the  law  raises  a  prima  facie 
case  of  negligence.13 

(2)  Now,  if  you  find  from  the  evidence  that  the  wire  in  ques- 
tion was  at  the  time  and  place  of  plaintiff's  injuries  the  property 
of  the  defendant,  and  that  said  wire  was  at  said  time  and 
place  under  the  exclusive  management  and  control  of  the  de- 
fendant,  and  that   it  was   then   and   there   charged   by   the 
defendant  with  a  dangerous  current  of  electricity,  and  that  said 
wire  was  broken  and  lying  in  the  highway  at  the  time  and 
place  of  plaintiff's  injuries,  and  that  she  was  injured  by  com- 
ing in  contact  with  said  wire  in  the  manner  claimed  by  her  in 

1 "  Geismann    v.    Missouri-Edison          ' 3  Union  Gas  &  Elec.  Co.  v.  Wald- 
Elec.  Co.,  173  Mo  654,  73  SW  654          smith,  31  OhApp  118,  166  NE  588. 

• 2  Birmingham  R,,  Light  &  Power 
Co.  v.  Jackson,  9  AlaApp  588,  63  S 
782. 
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her  petition,  then  I  instruct  you  that  you  would  be  warranted 
in  inferring  negligence  on  the  part  of  the  defendant  company 
in  the  construction,  management,  and  maintenance  of  said  wire, 
and  that  would  cast  upon  the  defendant  the  burden  of  meeting 
such  inference.  Such  inference  need  not  be  overcome  by  the 
defendant  by  a  preponderance  of  the  evidence.  If  the  defendant 
company  produces  sufficient  evidence  to  balance  such  inference, 
the  inference  is  overcome.  Of  course,  if  the  defendant  company 
produces  evidence  to  overcome  such  inference — that  is,  of  equal 
weight  to  the  inference — then  the  inference  is  removed.  If  you 
find  from  the  evidence  that  the  wire  in  question  was  broken 
at  said  time  and  place  by  a  bullet  shot  against  it  and  that  this 
was  the  sole  and  proximate  cause  of  the  breaking  of  said  wire 
at  said  time  and  place,  then  the  said  inference  of  negligence  as 
to  the  construction,  management,  and  maintenance  of  said  wire 
on  the  part  of  the  defendant  is  rebutted  and  overcome.  If  you 
find  from  the  evidence  that  said  inference  has  been  overcome, 
then  I  charge  you  that  the  burden  of  proof  is  upon  the  plaintiff 
to  prove  by  a  preponderance  of  the  evidence,  that  the  breaking 
and  falling  of  said  wire  was  caused  by  the  negligence  of  the 
defendant  in  the  construction,  management,  and  maintenance  of 
said  wire,  or  in  one  or  more  of  said  ways.14 

§  1588.    Injuries  or  death  from  excessive  voltage. 

If  you  are  reasonably  satisfied  from  the  evidence  in  this 
case  that  G.  H.  B.,  Jr/s  death  was  proximately  caused  by  a 
short  circuit  in  the  house  wiring  system  and  was  not  caused 
by  an  excessive  charge  of  electricity  brought  into  the  house  over 
the  wires  of  defendant,  then  you  cannot  find  for  the  plaintiff. 

*     *     * 

The  court  charges  the  jury  that  if  you  are  reasonably  sat- 
isfied from  the  evidence  that  the  transformer  of  defendant  was 
in  good  working  order,  that  no  voltage  in  excess  of  120  volts 
came  over  the  lines  of  defendant  into  the  house  where  intestate 
was  killed,  then  you  cannot  find  for  plaintiff.  * B 

§  1589.    Injuries  from  lightning  conducted  over  wires. 

North  Carolina. 

There  are  some  well-known  facts  that  may  be  considered  in 
the  same  way  as  if  they  had  been  testified  to.  It  is  a  well- 

1 4  Glowacki  v.  North  Western  the  term  "inference"  was  more  prop- 
Ohio  Ry.  &  Power  Co.,  116  OhSt  451,  er.  The  foregoing  instruction  has 
157  NE  21,  53  ALR  1486.  been  revised  accordingly. 

In  the  case  cited,  the  trial  court          IBBlakeney    v.    Alabama    Power 

used  the  term  "presumption  of  neg-  Co*,  222  Ala  394,  133  S  16. 
ligence."  The  Supreme  Court  stated 
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known  fact  for  instance,  that  lightning  in  times  of  storms  is 
frequently  discharged  from  the  clouds  and  passes  to  the  earth, 
and  that  metal  wires  in  the  air  are  good  conductors  of  electricity, 
much  better  than  the  air,  and  that  electricity  discharging  from 
the  clouds  near  such  wires  is  liable  and  apt  to  pass  on  them 
and  along  them  to  the  earth,  and  that  if  a  human  body,  which  is 
also  a  good  conductor,  is  in  contact  with  a  wire  charged  with 
electricity,  it  will  pass  through  it  to  the  ground ;  or  if  near  it,  if 
the  charge  is  strong  enough,  it  is  likely  to  seek  it  and  pass  to  the 
ground,  the  human  body  being  a  better  conductor  than  air. 
Therefore,  it  is  the  duty  of  one  engaged  in  a  business  which 
requires  the  dealing  with  metal  wires  to  use  every  reasonable 
precaution  to  protect  anyone  likely  to  come  in  contact  with  or 
near  to  the  same.  So  when  the  defendant  telephone  company- 
was  ordered  to  remove  this  telephone,  and  when  it  did  remove  it 
from  the  house  of  the  plaintiff,  it  was  its  duty  to  remove  the 
same  and  leave  it  in  a  reasonably  safe  condition,  if  it  left  any 
part  of  the  wire  attached  to  the  house.  So  an  important  inquiry 
is  whether  the  wire  was  left  in  a  reasonably  safe  condition,  or 
did  the  defendant  leave  it  in  a  dangerous  condition.16 

Texas. 

If,  however,  you  find  that  the  defendant  failed  to  provide  a 
ground  wire  at  plaintiff's  residence,  and  that  such  attachment 
was  necessary  to  make  the  appliance  most  approved  in  use, 
and  if  you  find  that  such  failure  was  negligence,  and  if  you  find 
that  a  current  of  electricity  passed  over  defendant's  wires  from 
a  stroke  of  lightning  and  injured  plaintiff's  wife,  then,  if  you 
find  that  the  provision  of  a  ground  wire  would  have  lessened 
the  current  of  electricity  so  that  plaintiff's  wife  would  not  have 
been  injured,  then,  if  you  so  find,  you  will  find  for  the  plaintiff.17 

Wisconsin. 

It  is  a  matter  of  common  knowledge  with  all  men  that  light- 
ning is  conducted  along  such  wires  as  that  which  ran  to  the 
phone  and  to  the  pump-house.18 

1 6  Starr  v.  Southern  Bell  Tel.  &  within  the  knowledge  of  a  court,  and 

T.  Co.,  156  NC  435,  72  SE  484.  of  which  it  can  take  judicial  notice." 
The  above  instruction  is  not  a  com-  l7  Southern  Tel.  &  T.  Co.  v. 

ment  or  charge  on  the  facts,  but  is  Evans,  54  TexCivApp  63,  116  SW 

merely  "the  statement  of  facts  gen-  418. 

erally  known."  And  "what  is  a  mat-          ' s  Owen  v.  Portage  TeL  Co.,  126 

ter  of  common  knowledge  to  every  Wis  412,  105  NW  924. 
pne  else  should  certainly  be  matter 
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§  1590.     Liability  where  the  defective  wiring  was  not  installed  by 
defendant. 

California. 

It  was  the  duty  of  the  defendant  cement  company  to  use 
ordinary  care  to  furnish  plaintiffs  with  a  safe  place  to  work.  The 
general  rule  in  that  regard  is  that  an  owner  of  premises,  who,  by 
invitation,  express  or  implied,  induces  or  permits  a  workman  to 
come  on  the  premises  for  the  performance  of  work  for  the  benefit 
of  the  owner,  is  required  to  use  ordinary  care  to  supply  him  with 
a  reasonably  safe  place  in  which  to  work,  and  to  warn  him  of 
any  existing  danger  which  he  knew  or,  in  the  exercise  of  ordi- 
nary care,  should  have  known.  This  duty  to  plaintiffs  was  not 
limited  to  conditions  if  any  actually  known  to  be  dangerous  but 
extended  also  to  conditions  if  any  which  might  have  been  found 
to  be  dangerous  by  the  exercise  of  ordinary  care  by  defendant 
cement  company. 

If  defendant  Riverside  Cement  Company  knew  or  in  the  exer- 
cise of  ordinary  care  should  have  known  that  work  of  the  general 
type  in  which  plaintiff  was  engaged  at  the  time  of  the  accident 
was  reasonably  likely  to  occur  in  the  vicinity  of  the  high  voltage 
lines,  then  said  defendant  cement  company  was  under  a  duty  to 
exercise  ordinary  care  to  prevent  the  occurrence  of  injuries 
reasonably  likely  to  occur  in  connection  with  such  work  through 
contact  with  said  wires,  if  any.  It  is  not  necessary  that  the 
cement  company  have  knowledge  of  or  be  able  to  foresee  the 
exact  work  or  manner  in  which  it  was  to  be  done,  but  it  is  suffi- 
cient if  you  find  that  the  cement  company  knew  or  in  the  exercise 
of  ordinary  care  should  reasonably  have  anticipated  that  work  of 
this  general  nature  was  likely  to  be  done  on  its  premises. r  d 

Rhode  Island. 

The  defendant  was  not  responsible  for  any  accident  occur- 
ring from  defects  in  the  interior  wiring  or  arrangement  of  lamps 
if  that  work  was  not  done  by  defendant  and  the  defendant  had 
no  control  over  it,  unless  the  defendant  was  also  guilty  of  negli- 
gence in  the  outside  or  in  its  connection  with  the  inside  wiring.20 

§  1591.    Injuries  from  improper  entry  in  plaintiff's  house  by  em- 
ployees of  power  commission. 

In  entering  the  home  of  the  plaintiff,  the  defendant's  em- 
ployees would  be  charged  with  the  duty  of  conducting  them- 

1 9  Austin    v.    Riverside    Portland  the    clause,    "unless    the    defendant 
Cement  Co.,  44  Cal2d  225,  282  P2d  was    also    guilty    of    negligence    In 
69.  the   outside   wiring   or   in    its    con- 

20  Reynolds  v.  Narragansett  Elec.  nection  with  the  inside  wiring."   In 
Lighting  Co.,  26  RI  457,  59  A  393.  adding  this  clause,  the  court  com- 
The  instruction  as  requested,  omitted  mitted  no  error. 
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selves  in  a  proper  and  reasonable  manner.  If  they  entered  in 
an  unreasonable  manner,  at  an  unreasonable  time,  or  conducted 
themselves  in  an  unreasonable  manner,  after  they  had  entered 
the  home,  and  by  reason  of  that,  or  as  a  result  of  that,  damage 
resulted  to  some  inmate  of  that  home  as  a  proximate  result 
of  this  unreasonable  entry,  the  unreasonable  way  of  entry,  or 
the  unreasonable  time  of  entry,  or  any  unreasonable  conduct 
on  the  part  of  the  employees  after  entry,  then  the  defendant 
would  be  liable  therefor.  In  considering  the  case,  you  will 
consider  and  weigh  the  testimony  submitted  to  you,  as  to 
whether  or  not  there  was  a  reasonable  entry  into  the  premises 
of  the  plaintiff,  whether  entry  was  made  at  unreasonable  hours, 
and  whether  or  not  the  conduct  of  the  employees  was  reasonable 
after  entry.  You  will  consider  this  upon  the  proposition  of  what 
would  be  regarded  as  a  reasonable  method  of  entry,  reasonable 
time  of  entry,  and  the  reasonable  conduct  of  employees  after 
they  did  so  enter  the  premises  of  the  defendant. 

In  considering  this  matter  you  will  take  into  consideration 
just  what  an  ordinarily  prudent  man  would  have  done  under 
the  circumstances.  You  will  consider  what  would  be  the  con- 
duct of  an  ordinarily  prudent  man,  situated  as  these  employees 
of  defendant  were  situated,  the  hour  of  entry,  the  manner  of 
the  entry,  and  the  conduct  after  the  entry,  and  consider  what  an 
ordinarily  prudent  man  would  have  done;  and  if  the  manner  of 
entry  and  the  time  of  the  entry,  and  the  conduct  of  the  em- 
ployees after  entry  were  those  of  an  ordinarily  prudent  man, 
then  the  defendant  would  not  be  liable.  But  if  you  should  con- 
sider that  the  manner  of  entry  was  unreasonable,  or  that  the 
time  of  entry  was  unreasonable,  or  that  the  conduct  of  the 
employees  after  entry  was  unreasonable,  then,  that  would  con- 
stitute negligence,  and  if  that  negligence  was  the  proximate 
cause  of  the  injury  to  an  inmate  of  that  home,  then  there  would 
be  a  liability  on  the  part  of  the  company.21 

§  1592.    Contributory  negligence  of  injured  person. 

Alabama. 

If  you  are  reasonably  satisfied  from  the  evidence  that  de- 
fendants' wires  were  out  of  reach  of  W.  so  long  as  he  traveled 
along  the  sidewalk  in  the  usual  way,  and  that,  if  plaintiff's 
intestate  was  injured  at  all  by  defendants'  wires,  it  was  because 
said  intestate  negligently  went  out  of  his  way,  and  off  the  usual 
and  customary  traveled  portion  of  the  sidewalk,  and  voluntarily 

2 '  Colsher  v.  Tennessee  Elec. 
Power  Co.,  19  TennApp  166,  84  SW 
2d  117. 
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took  hold  of,  or  came  in  contact  with,  an  electric  wire,  and  that 
it  was  known  by  said  intestate  to  be  a  high  voltage  electric  wire, 
and  likely  to  inflict  serious  bodily  injury  to  him  in  case  he  came 
in  contact  therewith,  and  that  he  came  to  his  injury  as  a  proxi- 
mate result  thereof,  you  must  find  for  the  defendants.22 

California. 

(1)  The  same  duty  was  imposed  upon  the  plaintiff  to  prevent 
being  injured  as  was  imposed  on  the  defendant  to  prevent  injur- 
ing him,  and  if  the  plaintiff  received  his  injuries  directly  and 
proximately  through  the  mutual  fault  or  negligence  of  himself 
and  the  defendant,  then  your  verdict  must  be  against  the  plain- 
tiff and  in  favor  of  the  defendant,  Pacific  Gas  &  Electric  Company. 

There  was  no  duty  on  the  part  of  the  Pacific  Gas  &  Electric 
Company  to  warn  Mr.  N.  of  high  voltage  wires  because  said  wires 
were  open  to  view  and  presented  an  apparent  danger  by  reason  of 
common  knowledge  of  the  fact  that  power  lines  such  as  the  ones 
here  in  question  are  dangerous  instrumentalities,  and  ordinary 
prudence  dictates  that  those  situated  as  was  Mr.  N.  should 
refrain  from  exposing  themselves  to  the  danger  by  contact  with 
such  wires. 

Defendant  had  a  right  to  assume  said  Mr.  N.  would  obey  the 
rules  of  the  Industrial  Accident  Commission  and  not  work  on 
any  kind  of  movable  equipment  within  six  feet  of  a  high  voltage 
line. 

If  you  find  that  Mr.  N.  was  a  man  of  ordinary  intelligence 
and  common  experience  and  that  he  knew  or  in  the  exercise  of 
ordinary  care  should  have  known  that  the  wire  in  question  was 
an  electric  wire  and  did  not  know  whether  or  not  the  wire  was 
charged  with  electricity  at  the  time  of  the  accident;  and  that 
he  brought  the  boom  or  some  part  of  the  hay  loader  into  contact 
with  the  said  electric  wire,  you  are  instructed  that  he  was  guilty 
of  negligence  and  if  you  further  find  that  his  negligence  proxi- 
mately contributed  in  the  least  degree  to  his  injuries,  if  any, 
your  verdict  must  be  against  plaintiff  and  in  favor  of  the  de- 
fendant, Pacific  Gas  &  Electric  Company.23 

(2)  If  you  should  find  that  plaintiff  knew  that  high  voltage 
lines  were  present,   *   *   *   and  constituted  a  hazard,  such  fact 
does  not  necessarily  establish  that  plaintiff  was  contributively 
negligent.   Mere  forgetfulness  of  a  known  danger  will  not  bar 
recovery  unless  such  forgetfulness  constitutes  negligence  under 
the  circumstances.  In  this  connection,  you  may  consider  that  a 
workman  cannot  be  expected  to  retain  in  his  memory  at  all  times 

22  Wright   v.   J.   A.    Richards    &      based  on  the  same  facts. 
Co.,  214  Ala  678,  108  S  610.    This          23  Nevis  v.  Pacific   Gas   &   Elec. 
case    contains    another    instruction      Co.,  43  Cal2d  626,  275  P2d  761. 
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because  of  the  nature  of  his  work  the  fact  that  there  are  danger- 
ous conditions  surrounding  him.  A  workman  must  do  his  work 
where  required  to  do  it  and  is  necessarily  bound  to  put  his  atten- 
tion on  such  work  while  performing  it,  and  it  is  for  you  to  deter- 
mine whether  in  so  doing  he  acted  as  a  prudent  person  under  the 
circumstances. 

The  amount  of  care  which  a  workman  is  bound  to  exercise  for 
his  own  safety  must  be  determined  by  a  rule  of  reasonable  neces- 
sity. When  a  person's  lawful  employment  requires  that  he  work 
in  a  dangerous  location  or  a  place  that  involves  unusual  possibili- 
ties of  injury  and  to  give  attention  to  his  work,  or  requires  that, 
in  the  lines  of  his  duty,  he  take  risks  which  ordinarily  a  reason- 
ably prudent  person  would  avoid,  the  necessities  of  such  a  situa- 
tion, insofar  as  they  limit  the  caution  that  he  may  take  for 
his  own  safety,  lessen  the  amount  of  caution  required  of  him  by 
law  in  the  exercise  of  ordinary  care.24 

Connecticut. 

While  I  do  not  undertake  to  say  to  you  as  a  matter  of  law 
that  a  child  of  the  age  of  this  plaintiff  could  not  under  any  cir- 
cumstances be  guilty  of  contributory  negligence,  you  probably 
will  not  have  much  difficulty  in  determining  whether  or  not  a 
child  of  five  years  of  age  could  be  expected  to  have  an  apprecia- 
tion of  the  danger  involved  in  touching  or  coming  in  contact 
with  a  broken  wire  lying  on  the  sidewalk  because  the  same 
might  be  charged  with  electricity.26 

Illinois, 

If  the  jury  believe  from  the  evidence  that  a  man  of  ordinary 
prudence,  exercising  ordinary  care  for  his  own  safety  under 
such  circumstances  as  surrounded  R.  at  the  time  of  this  acci- 
dent, would  have  worn  and  used  a  safety  belt,  and  that  R.  did 
not  at  the  time  of  this  accident  wear  a  safety  belt,  and  if  the 
jury  further  believe  from  the  evidence  that  the  death  of  R. 
would  have  been  prevented  if  the  deceased  had  worn  a  safety 
belt,  then  the  jury  must  find  the  defendant  not  guilty.26 

Kentucky. 

Though  the  jury  believe  from  the  evidence  that  the  electric 
light  wires  were  not  perfectly  insulated  and  that  the  agents 
and  servants,  including  deceased,  of  the  C.  T.  &  T.  Co.  handling 
the  wire  by  which  plaintiff's  decedent  was  killed,  if  he  was  so 
killed,  knew  or  had  notice  of  the  danger  of  bringing  their  wire 

24  Austin  v.  Riverside  Portland  26  Commonwealth  Elec.  Co.  v. 
Cement  Co.,  44  Cal2d  225,  282  P2d  Rose,  114  IllApp  181,  see  214  111 
69.  545,  73  NE  780. 

25Morro  v.  Brockett,  109  .Conn  87, 
145  A  659. 
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in  contact  with  the  city's  wires,  and  that  they  might  by  reason- 
able care  have  avoided  such  contact,  and  they  negligently  brought 
the  wire  into  such  contact,  and  but  for  such  negligence  the 
plaintiff's  decedent  would  not  have  been  killed,  and  if  the  jury 
find  for  the  plaintiff,  they  should  find  against  said  C.  T.  &  T. 
Co.  alone,  and  in  favor  of  the  other  defendants.27 

Michigan. 

Plaintiff's  intestate  was  bound  to  exercise  ordinary  care  for 
his  own  safety,  taking  into  consideration  his  age  and  experience, 
and  all  of  the  other  circumstances  of  the  case.  You  have  a  right 
to  consider  in  this  regard  the  question  of  whether  the  hanger 
wire  was  such  a  contrivance  and  placed  in  such  a  situation  that 
a  boy  of  the  age,  knowledge,  and  experience  of  plaintiff's  intes- 
tate would  be  liable  to  attempt  to  turn  on  said  light  in  the  man- 
ner in  which  it  is  claimed  the  plaintiff's  intestate  did  at  the  time 
of  his  death;  the  usage  or  custom,  if  any,  that  existed  among 
the  public  generally  as  to  grasping  the  hanger  wires  on  the 
lamps  on  the  public  streets,  and  shaking  the  same  for  the  purpose 
of  turning  on  said  light;  the  distance  of  said  hanger  wire  from 
the  street ;  its  proximity  to  the  sidewalk ;  the  fact  that  said  pole 
upon  which  said  wires  were  strung  occupied  a  public  street ;  the 
knowledge,  if  any,  which  the  plaintiff's  intestate  had  as  to  the 
danger  of  grasping  said  hanger  wires;  any  warning  which  you 
may  find  he  had  received  as  to  keeping  away  from  the  poles  or 
wires  of  the  defendant;  the  question  of  whether  the  danger  of 
grasping  the  hanger  wire,  as  he  did,  was  an  apparent  danger 
or  hidden  danger;  whether  the  hanger  wire  was  supposed  to  be 
charged  with  electricity  or  not;  and  all  of  the  other  circum- 
stances of  the  case  which  in  your  judgment  have  a  bearing  upon 
the  question  of  whether  he  exercised  that  due  and  reasonable 
care  for  his  own  safety  which  a  boy  of  his  age  and  experience 
should  have  exercised  under  the  same  or  similar  circumstances.28 

Missouri. 

(1)  It  was  the  duty  of  plaintiff's  deceased  son  to  himself 
to  exercise  reasonable  care  for  his  own  safety,  and  if  you  believe 
under  the  evidence  in  this  case  that  he  took  hold  of  and  at- 
tempted to  remove  the  fallen  telephone  wire,  and  that  in  doing 
so  he  omitted  to  take  such  precautions  as  a  reasonably  prudent 
boy  of  his  age  and  experience  should  have  taken,  and  if  the 
jury  believe  from  the  evidence  that  he  knew,  or  if  in  the  exercise 
of  ordinary  care  in  his  vocation  he  would  have  known,  of  his 
liability  to  injury  from  defendant's  wire,  and  that  the  wearing 

27  Cumberland  Tel.   &  T.   Co.  v.          2S  Charette  v.   L'Anse,  154  Mich 
Ware's  Admx.,  115  Ky  581,  24  KyL      304,  117  NW  737. 
2519,  74  SW  289. 
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of  rubber  gloves  or  rubber  boots  would  have  lessened  his  peril, 
and  if  the  jury  believe  from  the  evidence  that  the  wearing  of 
either  rubber  gloves  or  rubber  boots  would  have  been  a  reason- 
able and  proper  precaution  for  him  to  take  for  his  own  safety 
under  the  circumstances  and  in  his  situation,  and  that,  knowing 
the  peril  of  attempting  to  remove  said  wire  without  either 
rubber  gloves  or  rubber  boots,  he  took  hold  of  same  without 
such  precaution  and  thereby  directly  contributed  to  his  injury, 
then  the  jury  will  find  for  the  defendant.29 

(2)  If  the  jury  believe  from  the  evidence  that  plaintiff's 
husband  was  a  man  of  ordinary  intelligence  and  experience  in 
putting  up  and  taking  down  signs  in  the  city  of  St.  Louis,  and 
knew,  or  by  the  exercise  of  ordinary  care  would  have  known, 
of  the  danger  resulting  from  contact  of  uninsulated  wire  with 
a  defective  or  noninsulated  wire  of  high  electric  power,  and  that 
defendant's  wire  was  at  some  point  or  points  not  properly  ^  in- 
sulated, and  was  in  plain  sight,   and  was  seen  by  plaintiff's 
husband,  or  that  he  would  have  seen  it  if  he  had  been  exercising 
ordinary  care  for  his  own  safety,  and  that  he,  under  those  cir- 
cumstances, negligently  allowed  an  uninsulated  wire  in  his  own 
hands  to  be  drawn  across  or  come  in  contact  with  defendant's 
said  wire,  then  the  verdict  should  be  for  the  defendant. 

*     *     * 

It  was  the  duty  of  B.  G.,  plaintiff's  deceased  husband,  to 
exercise  ordinary  care  upon  his  own  part  to  avoid  injury  from 
any  wire  he  was  handling  coming  into  contact  with  defendant's 
wire,  and  if  the  jury  believe  from  the  evidence  that  he  knew, 
or  if  in  the  exercise  of  ordinary  care  in  his  vocation  he  would 
have  known,  his  liability  to  injury  from  defendant's  wire,  and 
that  the  wearing  of  rubber  coat,  boots,  and  gloves,  or  any  of 
them,  would  have  lessened  his  peril;  and  if  the  jury  believe 
from  the  evidence  that  the  wearing  of  some  or  all  of  these  articles 
would  have  been  a  reasonable  and  proper  precaution  for  him  to 
have  taken  for  his  own  safety  under  the  circumstances,  and  in 
his  situation  as  sign  hanger,  and  that  the  failure  by  said  B.  G. 
to  wear  some  or  all  of  those  articles  directly  contributed  to  his 
injury,  then  the  jury  will  find  for  the  defendant.30 

(3)  The  plaintiff  in  this  case  sues  the  transit  company  to 
recover  damages  for  the  death  of  her  husband,  R.,  which  oc- 
curred on  May  11, 19 — ,  as  the  result  of  an  electric  shock  received 
by  him  while  working  in  the  basement  of  Power  House  No.  2 
of  the  defendant.   The  plaintiff  claims  that  this  electric  shock 

29  Jeffrey  v.  Union  Elec.  Light  &          30  Geismann    v.    Missouri-Edison 
Power  Co.,  171  MoApp  29,  153  SW      Elec.  Co.,  173  Mo  654,  73  SW  654. 
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was  due  to  the  fact  that  the  insulation  of  the  electric  wires 
was  improper,  imperfect,  and  impaired,  and  that  their  condition 
was  due  to  the  negligence  of  the  defendant.  The  defendant 
denies  that  there  was  any  negligence  on  its  part,  and  asserts 
further  that  the  accident  was  the  result  of  the  negligence  of 
R.  himself,  by  reason  of  his  failure  to  exercise  due  care  in  the 
performance  of  his  work.  You  have  heard  all  the  testimony  in 
the  case,  and  the  court  instructs  you  as  follows  concerning  the 
law :  The  deceased,  R.,  was  lawfully  on  the  premises  of  the  de- 
fendant. Athough  R.  was  working  for  an  independent  contractor, 
and  was  not  under  the  control  of  defendant,  still  it  was  the 
duty  of  the  defendant  to  exercise  ordinary  care  and  diligence 
to  have  the  premises  in  reasonably  safe  condition.  By  ordinary 
care  and  diligence  is  meant  such  care  as  persons  of  ordinary 
prudence  would  exercise  under  the  same  or  similar  conditions. 
If  the  insulation  on  the  electric  wires  in  question  was  in  an 
imperfect  and  dangerous  condition,  and  if  such  condition  was 
known  to  the  defendant  or  could  have  been  known  by  the 
exercise  of  reasonable  care  or  inspection,  and  if  R.  received  an 
electric  shock  by  reason  of  such  imperfect  condition,  and  it 
was  without  any  negligence  on  his  part,  then  plaintiff  is  entitled 
to  recover  a  verdict.  The  mere  fact,  however,  that  the  insula- 
tion was  in  an  imperfect  condition  would  not  make  the  defendant 
liable  unless  the  further  fact  appears  to  your  satisfaction  from 
the  evidence  that  the  defendant  knew  or  could  have  known  of 
such  defective  condition  by  the  exercise  of  due  and  ordinary 
care  and  inspection.  On  the  other  hand,  you  are  instructed 
that  defendant  was  not  an  insurer  of  the  safety  of  plaintiff's 
husband,  and  would  not  be  liable  for  the  mere  fact  that  R.  was 
killed  from  an  electric  shock  on  defendant's  premises,  nor  would 
the  defendant  be  required  to  use  the  most  perfect  kind  of  insula- 
tion, if  that  which  was  used  was  reasonably  safe  and  proper 
under  all  the  circumstances  and  facts  in  the  case,  and  the  de- 
fendant would  not  be  liable  if  the  death  of  R.  resulted  from 
accident  without  the  fault  or  negligence  of  anybody.  Plaintiff 
cannot  recover  in  this  case  unless  the  evidence  shows  and  until 
she  has  satisfied  you  by  the  greater  weight  of  the  testimony 
that  the  death  of  her  husband  was  due  to  the  negligence  of  the 
defendant  as  defined  and  explained  in  these  instructions  in  per- 
mitting the  insulation  to  be  imperfect.  You  are  further  in- 
structed that  with  regard  to  the  question  of  contributory  negli- 
gence which  defendant  sets  up  in  his  answer,  if  the  accident  to 
R.  was  the  result  of  his  own  negligence  and  carelessness  in  work- 
ing in  a  place  which  a  reasonable  person  in  his  position  would 
know  to  be  dangerous,  or  of  his  negligence  and  carelessness  as 
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to  the  manner  in  which  he  performed  his  work,  and  that  his 
carelessness  and  negligence  directly  contributed  to  the  injury, 
then  plaintiff  is  not  entitled  to  recover.  A  workman  has  no 
right  to  work  in  a  place  which  is  obviously  dangerous,  and  if  he 
does  so,  he  takes  the  risks  which  are  naturally  incident  to  such 
a  situation;  but  the  mere  fact  that  R.  may  have  known  that 
the  place  was  dangerous  would  not  in  itself  deprive  the  plaintiff 
of  the  right  to  recover,  if  in  point  of  fact  the  accident  resulted 
from  the  negligence  of  the  defendant,  and  if  R.  while  working 
in  proximity  to  the  cables  exercised  such  care  and  caution  as  a 
man  of  ordinary  care  and  prudence  in  his  calling  would  exercise 
under  like  circumstances,  and  although  he  may  have  known 
there  was  danger,  yet  if  the  danger  was  not  such  as  to  threaten 
immediate  injury  to  him,  or  if  he  might  have  reasonably  sup- 
posed that  he  could  safely  work  in  proximity  to  said  wires  by 
the  use  of  care  and  caution,  then  he  cannot  be  said  to  have  been 
guilty  of  contributory  negligence.3 ' 

Tennessee. 

If  the  jury  find  from  the  proof  that  the  deceased  failed  to 
exercise  due,  that  is,  active,  diligence  for  his  own  safety,  and 
that  such  failure  on  his  part  concurred  proximately  with  the 
negligence  of  the  defendant  B,  G.  &  E.  Co.  in  producing  the 
injury  to  the  deceased,  then  I  charge  you  that  the  plaintiff  cannot 
recover. 

If  you  find  further  from  the  proof  that  the  deceased  was  an 
experienced  lineman,  familiar  with  an  uninsulated  or  defectively 
insulated  electric  light  wire,  and  that  the  light  wires  involved 
in  this  case  were  in  that  condition,  which  condition  he  either 
saw  or  knew,  or  by  the  exercise  of  due  and  active  diligence  for 
his  own  safety  could  have  seen  and  known,  then  it  was  the  duty 
of  the  deceased  to  avoid  coming  in  contact  with  said  electric 
wire,  either  directly  with  his  person  or  indirectly  through  the 
old  telephone  wire,  and,  if  he  failed  in  this  duty  to  himself,  and 
if,  under  these  circumstances,  he  permitted  or  brought  any  part 
of  his  person  in  touch  with  said  electric  light  wires,  and  in  that 
way  received  the  fatal  shock,  or  if  he  so  did  the  work  in  which 
he  was  engaged  that  he  brought  the  old  telephone  wire  in  contact 
with  the  electric  wire,  and  in  such  way  received  the  shock  which 
killed  him,  plaintiff  cannot  recover,  and  your  verdict  should  be 
for  the  defendant.32 

3 1  Ryan  v.  St.  Louis  Transit  Co.,          32  Bristol  Tel.  Co.  v.  Weaver,  146 
190  Mo  621,  89  SW  865,  2  LRA(NS)      Tenn  511,  243  SW  299. 
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Wisconsin. 

The  plaintiff  owed  a  duty  to  use  ordinary  care  for  his  own 
safety,  and  to  that  end  to  observe  the  conditions  surrounding 
him  while  at  work,  and  the  structures  surrounding  him,  and  the 
dangers  which  were  open  and  obvious  to  him  if  he  were  using 
reasonable  care  and  caution  for  his  own  safety,  and  to  thereupon 
use  the  care  of  an  ordinarily  prudent  workman  to  so  carry  on  his 
own  work  as  to  guard  against  injury  to  himself,  so  far  as  by 
such  reasonable  care  he  could  protect  himself. 

In  other  words  he  was  under  obligation  to  use  for  his  own 
safety  all  such  care  and  caution  as  an  ordinarily  prudent,  in- 
telligent workman  ordinarily  uses  under  like  circumstances.  You 
are  here  to  say  whether  he  failed  to  use  that  degree  of  care. 

If  the  jury  become  convinced  from  the  evidence  that  the 
plaintiff  was  warned  of  the  danger  of  any  contact  with  the 
electric  coils  in  question,  or  that  he  knew,  from  his  own  experi- 
ence of  such  danger,  then  that  is  a  circumstance  to  be  considered 
upon  the  question  of  whether  he  failed  to  use  ordinary  care  for 
his  own  safety  when  he  so  assisted  in  handling  the  guy-wire  as 
to  bring  it  into  contact  with  a  coil. 

If  he  did  know  of  the  danger  in  question,  that  fact  did  not 
of  itself  alone  make  him  lacking  in  ordinary  care  for  his  own 
safety  because  he  continued  to  work  in  proximity  to  the  sub- 
station. But  his  knowledge,  such  as  he  possessed,  is  a  circum- 
stance to  be  considered  in  deciding  whether  he  was  lacking  in 
care  for  his  own  safety.33 

§  1593.    Failure  of  city  to  give  notice  of  turning  on  current. 

The  evidence  is  clear  that  prior  to  the  converting  the  wires 
formerly  used  for  the  signaling  device  into  a  service  wire  for 
lights,  L.  knew  that  the  wires  leading  from  defendant's  pole  on 
Cherry  Street  to  the  railing  of  the  balcony  of  the  supply  tank 
were  bare  and  uninsulated,  and  you  are  told,  as  a  matter  of  law, 
that  his  knowledge  of  such  facts  gave  him  as  much  notice  of 
the  danger  which  might  reasonably  be  expected  to  exist  because 
of  such  fact,  as  the  defendant  town  had,  or  could  have  had. 
The  contention  of  the  plaintiff  is  that  before  the  signaling  wires 
had  been  converted  into  a  service  wire  for  lights,  the  uninsulated 
wires  in  question  were  not  charged  with  electric  current,  and 
that  L.  knew  that  they  were  not  charged  with  current,  but  that 
the  converting  of  said  signaling  wires  into  service  wire  for 
lights  so  altered  the  circumstances  that  the  defendant  town 

33Neitzke     v.     Kraft-Phenix 
Dairies,  214  Wis  441,  253  NW  579. 
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owed  L.  the  duty  of  notifying  him  when  the  current  was  turned 
into  the  wires  in  question  for  the  lights;  that  the  defendant 
town,  by  its  officers  and  agents,  knew,  or  in  the  exercise  of 
reasonable  care  would  have  known,  when  said  current  was 
turned  on,  and  that  L.  had  no  way  of  knowing  that  fact  except 
through  notice  from  the  defendant  town,  its  officers  or  em- 
ployees, and  that  the  defendant  town  failed,  through  its  officers 
or  employees,  to  notify  L.  of  the  fact  that  the  current  had  been 
turned  into  the  wires  in  question;  that  the  current  was  turned 
into  the  wires  without  notice;  that  in  doing  so  the  defendant 
violated  its  duty  to  warn  L.  of  the  change  in  the  situation ;  and 
that  in  failing  to  do  so  the  defendant  town  was  guilty  of  neg- 
ligence.34 

§  1594.    Assumption  of  risk, 
Iowa. 

You  are  further  instructed  that  a  workman  has  no  right  to 
work  at  a  place  which  is  obviously  dangerous,  and,  if  he  does  so, 
he  takes  the  risks  which  are  naturally  incident  to  such  a  situa- 
tion; but  the  mere  fact,  if  it  be  a  fact,  that  said  C.  M.  C.  may 
have  known  that  the  place  in  question  was  dangerous,  if  he  did 
so  know,  would  not  of  itself  deprive  the  plaintiff  of  the  right 
to  recover,  if  in  point  of  fact  the  injury  resulted  from  the 
negligence  of  the  defendant,  and  if  said  C.  M.  C.,  while  on  said 
pole  and  making  repairs  on  the  wire  of  the  W.  E.  T.  System  at 
the  time  and  place  in  question,  exercised  such  care  and  caution 
as  a  man  of  ordinary  care  and  prudence  in  his  calling  would 
exercise  under  like  circumstances;  and,  although  he  may  have 
thought  there  was  danger,  yet  if  the  danger  was  not  such  as  to 
threaten  immediate  injury  to  him,  or  if  he  might  have  reason- 
ably supposed  that  he  could  safely  work  on  said  pole  at  said 
time  and  place  in  repairing  said  telephone  wire  by  the  use  of 
reasonable  care  and  caution,  then  he  cannot  be  said  to  have 
been  guilty  of  contributory  negligence,  if  in  so  doing  he  did  in 
fact  exercise  reasonable  care  and  caution  for  "his  own  safety.35 

Michigan* 

Deceased  was  not  called  upon  before  entering  upon  his  work 
on  the  pole  to  examine  or  inspect  the  wire  and  tie  on  defendant's 
line  at  the  place  in  question  to  learn  whether  it  was  properly 
insulated.  Being  authorized  and  required  to  work  upon  the 
pole,  he  would  have  a  right  to  assume  and  believe  that  defend- 
ant had  properly  constructed,  maintained,  and  inspected  it.  And 

s*  Loveless  v.  Wilton,  193  la  1323,          3»  Cawley  v.  Peoples  Gas  &  Elec. 
188  NW  874.  Co.,  193  la  536,  187  NW  591. 
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unless  you  find  that  condition  and  danger  arising  from  such 
defect  was  one  so  open  and  plain  that  it  would  naturally  attract 
his  attention  and  should  have  been  seen  by  him  in  the  exercise 
of  ordinary  care  in  and  about  his  work,  then  I  say  to  you  that 
he  would  not  be  charged  with  either  knowledge  or  notice  of  the 
true  condition  or  danger.  He  would  only  stand  charged  with 
knowledge  and  notice  of  the  dangers  incident  to  a  wire  of  equal 
voltage,  similarly  situated  and  properly  tied  and  insulated.36 

Nebraska. 

An  employee  is  under  the  same  legal  duty  to  care  for  his 
own  safety  that  his  employer  is  to  provide  for  his  protection 
from  accidents.  It  was  the  duty  of  J.  R.  D.,  while  in  the  per- 
formance of  his  work  as  a  lineman,  to  exercise  ordinary  and 
reasonable  care  and  caution  under  the  circumstances  of  his  sit- 
uation, to  avoid  electric  shocks  and  consequent  death.  While  he 
had  a  right  to  assume  that  the  defendant  had  used  ordinary 
care  and  diligence  to  make  it  reasonably  safe  for  him  to  work  on 
live  wires,  yet  he  was  not  at  liberty  to  close  his  eyes  to  defects 
of  insulation  which  were  open  and  obvious,  or  which  he  might 
have  seen  by  using  ordinary  and  reasonable  care  and  caution. 
If  you  believe  from  the  preponderance  of  the  evidence  that  the 
insulation  on  wire  called  "No.  2"  was  broken  by  said  J.  R.  D. 
when  he  tied  said  wire  around  the  glass  insulator,  and  if  you 
further  find  from  the  preponderance  of  the  evidence  that  said 
break  in  the  insulating  material  on  said  wire  was  open  and 
obvious  to  said  J.  R.  D.,  or  that  he  ought  to  have  seen  it  by  an 
exercise  of  ordinary  care  on  his  part  before  he  attempted  to 
tie  on  the  next  wire,  then  your  verdict  must  be  for  the  defend- 
ant, even  though  defendant  might  have  been  negligent.37 

§  1595.    Transmission  company  not  insurer  against  accidents. 

California. 

The  law  does  not  require  that  a  company  who  maintains  even 
so  dangerous  an  instrumentality  as  a  highly  charged  electric  wire 
shall  anticipate  at  its  peril  every  possible  circumstance  under 
which  some  person  might  make  a  contact  with  such  wire,  result- 
ing in  injury  or  even  death.  Reasonable  care,  not  insurance 
against  every  possible  accident,  is  the  measure  of  liability.38 

Iowa. 

While  a  transmission  company  is  held  to  the  exercise  of 
reasonable  care  and  caution  in  the  handling  of  transmission  of 

36  Hodgins  v.  Bay  City,  156  Mich      94  NW  819,  103  NW  1091. 

687,  121  NW  274,  132  AmSt  546.  38  Nevis  v.   Pacific   Gas   &   Elec. 

37  New  Omaha  Thomson-Houston      Co.,  43  Cal2d  626,  275  P2d  761. 
Elec.  Light  Co,  v.  Dent,  68  Neb  668, 
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electrical  current,  so  far  as  to  avoid  injury  to  others,  yet,  it 
should  not  be  held  as  an  insurer  against  all  possible  accidents 
that  might  happen  to  those  who  might  be  exposed  to  danger.39 

Missouri. 

The  court  instructs  the  jury  that  if  you  find  and  believe  from 
the  evidence  that  the  defendant,  United  Telephone  Company, 
had  installed  a  telephone  and  apparatus  used  therewith  in  the 
residence  occupied  by  the  plaintiff,  and  if  you  further  find  that 
said  telephone  and  apparatus  used  therewith  was  the  property 
of  the  defendant  and  was  under  the  control  and  management  of 
defendant,  then  the  court  instructs  you  that  it  was  the  due  obli- 
gation and  duty  of  defendant  to  plaintiff  to  use  the  highest  degree 
of  care  to  keep  and  maintain  said  telephone  and  apparatus  used 
therewith  in  a  reasonably  safe  condition  for  use  by  the  plaintiff 
and  others  at  all  times  and  regardless  of  weather  conditions,  and 
a  failure  of  defendant  to  use  such  highest  degree  of  care  would 
constitute  negligence  and  defendant  would  be  responsible  for  all 
injuries  resulting  to  plaintiff,  if  any,  from  such  negligence,  if 
any;  and  if  you  further  find  that  on  or  about  the  18th  day  of 
May,  1950,  plaintiff  was  using  said  telephone  and  in  the  manner 
in  which  it  was  usually  used,  and  that  while  so  using  said  tele- 
phone she  was  struck  by  electricity  and  received  an  electrical 
shock  transmitted  to  her  by  or  through  said  telephone,  if  you 
so  find,  and  that  by  direct  result  of  said  electric  shock  she  was 
injured,  then  you  are  instructed  that  such  facts,  if  you  believe 
them  to  be  true,  are  sufficient  circumstantial  evidence  to  warrant 
a  finding  by  you  that  defendant  was  negligent,  and  you  may  so 
find,  unless  you  find  and  believe  from  other  facts  and  circum- 
stances in  evidence  that  the  occurrence  was  not  due  to  the  de- 
fendant's negligence,  and  if  you  so  find  and  believe  from  all  the 
evidence  in  the  case  that  the  defendant  was  negligent  and  that 
the  plaintiff's  injuries,  if  any,  were  directly  caused  by  the  de- 
fendant's negligence,  then  your  verdict  should  be  for  the  plain- 
tiff. 

*     *     * 

The  court  instructs  the  jury  that,  under  the  law,  defendant 
did  not  insure  or  guarantee  the  safety  of  plaintiff  from  injury 
by  the  telephone  referred  to  in  the  evidence  and  the  equipment 
thereof,  and  you  cannot  and  you  must  not  find  in  favor  of  the 
plaintiff  for  any  sum  unless  you  find  and  believe  from  the  evi- 
dence that  the  defendant  was  negligent  and  that  such  negligence, 
if  any,  was  the  direct  and  proximate  cause  of  such  injury,  if  any. 

39  Hanna  v.  Central  States  Elec. 
Co.,  210  la  864,  232  NW  421. 
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Neither  passion,  prejudice  nor  sympathy  should  influence 
you  in  any  manner  in  deciding  this  case  for  it  is  your  sworn  duty 
to  try  this  case  and  decide  it  impartially  according  to  the  evi- 
dence and  the  instructions  of  the  court.40 

§  1596.    Burden  of  proof. 
Alabama. 

The  burden  rests  upon  the  defendant  to  establish  his  special 
pleas,  and  unless  he  has  reasonably  satisfied  the  jury  of  those 
pleas,  he  does  not  take  anything  under  them.  He  must  reason- 
ably satisfy  the  jury  that  this  plaintiff's  intestate  had  knowl- 
edge that  this  motor  was  operated  by  high-tension  electricity, 
and  that  it  was  dangerous  to  come  in  contact  with  it,  and 
that  it  was  dangerous  to  place  iron  tools  near  the  house  or  in 
the  house  where  the  motor  was  situated,  and  if  they  were  placed 
therein  to  seek  to  remove  them,  because  they  were  liable  to  be 
charged  with  a  deadly  current  of  electricity.  It  must  be  further- 
more shown  to  your  reasonable  satisfaction  that  it  was  negligence 
on  his  part  to  pick  them  up  and  try  to  remove  them  from  that 
motor  house,  and  that  they  were  liable  to  be  charged  with  a 
deadly  current  of  electricity  which  would  make  it  dangerous  for 
him  to  touch  them  and  try  to  remove  them,  and  unless  the 
defendant  has  reasonably  satisfied  you  of  these  facts,  as  I  stated 
just  now,  he  would  not  be  entitled  to  take  anything  by  reason 
of  his  two  special  pleas.41 

California. 

Before  the  plaintiff  can  recover,  it  must  first  appear,  and  by 
a  preponderance  of  the  evidence,  that  the  defendant  was  guilty 
of  some  act  of  negligence  which  contributed  proximately  to  the 
accident. 

Now,  in  a  case  such  as  has  been  presented  to  us,  there  is  no 
legal  presumption  of  negligence,  but  in  reality  negligence  is  a 
fact,  which  like  other  facts  alleged  by  the  plaintiff,  must  first 
be  proved  by  him  to  entitle  him  to  recover;  so  therefore,  the 
mere  fact  that  an  accident  has  occurred,  or  that  a  complaint 
has  been  filed,  or  that  negligence  has  been  charged,  or  that 
injuries  have  been  sustained,  of  course  would  raise  no  presump- 
tion of  negligence.42 

40  Kamper    v.    United    Tel.    Co.      proof  and  res  ipsa  loquitur,  see  Ala- 
(Mo),  259  SW2d  801.  bama  Power  Co.  v.  Emens,  228  Ala 

41  Childers    v.     Satnoset    Cotton      466,  153  S  729. 

Mills,  215  Ala  53,  108  S  851.  42  Nevis   v.   Pacific   Gas   &   Elec. 

For  another  form   on  burden   of      Co.,  43  Cal2d  626,  275  P2d  761. 
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Indiana. 

Since  under  the  law  of  this  state  an  inference  cannot  be 
raised  from  or  based  upon  an  inference,  you  as  jurors  in  this 
case  cannot  under  the  law  infer  that  plaintiff's  decedent,  F.  A., 
was  at  the  time  of  his  death  in  such  a  position  as  to  make  or 
form  a  grounded  circuit  through  his  body  in  the  event  his  hand 
should  come  in  contact  with  an  electrical  current,  and  upon  or 
from  that  inference  infer  that  the  said  F.  A.  at  such  time  came 
in  contact  with  an  electrical  current  which  passed  through  his 
body  and  resulted  in  his  death.43 

Iowa, 

In  determining  whether  defendant  was  negligent  as  charged, 
and  that  the  death  of  said  R.  A.  was  caused  by  such  negligence, 
you  are  instructed  that  if  plaintiff  has  shown  by  a  preponderance 
of  the  evidence  that  the  death  of  the  said  R.  A.  was  caused 
from  an  electric  shock  received  from  an  electric  current  of  an 
excessive  and  dangerous  voltage  that  escaped  or  was  transmitted 
from  defendant's  wires  into  the  building  in  question,  and  has 
further  shown  that  decedent  was  free  from  any  negligence 
contributing  to  his  said  injury  and  death,  then,  under  such  cir- 
cumstances, if  unexplained,  the  inference  would  arise  that  the 
death  of  decedent  was  due  to  the  defendant's  want  of  care,  and 
if  no  further  evidence  is  offered  tending  to  rebut  the  inference 
thus  raised  it  would  be  sufficient  to  warrant  you  in  finding  that 
defendant  was  guilty  of  negligence  as  charged,  but  you  are  not 
bound  to  so  find. 

The  inference  arising  under  such  circumstances,  if  shown, 
does  not  relieve  the  plaintiff  from  the  burden  of  proving  his 
case,  nor  does  it  cast  upon  the  defendant  the  burden  of  showing 
that  it  was  not  negligent  as  charged.  The  weight  and  effect  to 
be  given  to  the  inference  arising  under  such  circumstances,  if 
shown,  are  for  the  jury  to  determine.44 

§  1597.     Amount  of  damages. 

The  jury  are  instructed  that  if  you  find  for  the  plaintiff  in 
this  case,  then  in  determining  the  amount  of  damages  the  plain- 
tiff is  entitled  to  recover,  if  any,  you  should  take  into  considera- 
tion all  the  facts  and  circumstances  in  evidence  before  you, 
bearing  upon  the  plaintiff's  injuries,  if  any,  resulting  directly 
from  the  accident  herein  sued  on,  the  nature  and  extent  of  the 
plaintiff's  injuries,  if  any,  his  pain  and  suffering  resulting  from 
such  injuries,  if  any,  and  also  such  future  pain  or  prospective 

43  Altman  v.   Indianapolis   Union          44  Anderson  v.  Ft.  Dodge,  D.  M. 
R.  Co.,  95  IndApp  199,  178  NE  691.        &  S.  R.  Co.,  208  la  369,  226  NW  151. 
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pain  and  suffering  and  loss  of  health  and  strength,  if  any,  as 
you  may  believe  from  the  evidence  he  has  sustained  or  will  in 
the  future  sustain  by  reason  of  such  injuries;  and  also  such 
sums,  if  any,  as  you  may  believe  from  the  evidence  the  plaintiff 
will  lose  in  earnings,  if  any,  after  he  becomes  21  years  of  age, 
and  give  him  such  sum  as  in  your  judgment  under  all  the  evi- 
dence and  instruction  of  the  court  will  compensate  him  for 
the  injuries  he  has  sustained,  if  any,  as  claimed  and  alleged  in 
the  declaration  herein.45 

48  Wolczek  v.  Public  Service  Co. 
of  Northern  Illinois,  342  111  482, 
174  NE  577. 
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§  1600.   Care  in  operation  and  maintenance  of  elevators  generally. 

California. 

Although  not  insurers  of  the  absolute  safety  of  the  passen- 
gers, persons  operating  passenger  elevators  are  bound  to  the 
utmost  care  and  diligence  of  very  cautious  persons,  as  far  as 
human  care  and  foresight  can  go,  and  are  responsible  for  injury 
occasioned  by  the  slightest  neglect  against  which  human  care 
and  foresight  might  have  guarded.  The  responsibility  is  pro- 
portioned to  the  danger,  and  is  of  the  highest  character  in  the 
case  of  those  who  operate  elevators  for  lifting  persons  from  one 
level  to  another.1 

Indiana. 

(1)  Some  evidence  has  been  introduced  in  this  case  tending 
to  show  certain  defects  in  the  elevator  and  the  door  in  question 
on  occasions  prior  to  the  time  of  the  injury  to  plaintiff's  son,  as 
set  forth  in  his  complaint.   If  you  find  from  the  evidence  the 
existence  of  such  defects,  you  may  consider  such  evidence  as 
bearing  upon  the  question  as  to  whether  defendant  had  notice, 
or  by  the  exercise  of  reasonable  care  and  diligence  should  have 
known,  of  said  defective  condition  of  the  elevator  in  question 
at  the  time  of  the  injury  complained  of  to  plaintiff's  son.2 

(2)  A  company  operating  a  passenger  elevator  in  its  office 
building  for  the  use  of  its  tenants  and  their  patrons  is  a  common 
carrier  of  passengers  for  hire,  and,  as  such,  is  required  to  exer- 
cise the  most  perfect  care  of  prudent  and  cautious  men,  and  its 
undertaking  and  liability  to  its  passengers  go  to  this  extent: 

'  White    v.   Red    Mountain   Fruit         2  Ohio  Valley  Trust  Co.  v.  Wemke, 
Co.,  186  Cal  335,  199  P  318.  179  Ind  49,  99  NE  734. 
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That  as  far  as  human  foresight  can  reasonably  go,  it  will  trans- 
port them  safely.  It  is  not  liable  for  injury  happening  from 
sheer  accident  or  misfortune,  when  there  is  no  negligence  or 
fault,  and  where  no  want  of  caution,  foresight,  or  judgment 
would  prevent  the  injury,  but  it  is  liable  for  the  smallest  negli- 
gence in  itself  and  its  servants.  It  is  also  responsible  for  defects 
in  the  vehicle  which  it  furnishes,  which  might  have  been  dis- 
covered by  a  proper  examination.3 

Kentucky. 

(1)  It  was  the  duty  of  the  defendant,  the  0.  Elevator  Com- 
pany, and  its  employee  in  charge  of  its  elevator  at  the  time  and 
place  complained  of  by  plaintiff,  to  exercise  ordinary  care  in  the 
operation  of  defendant's  elevator  to  avoid  striking  and  injuring 
persons  engaged  in  work  about  the  elevator  shaft;  and  if  you 
shall  believe  from  the  evidence  in  this  case  that  defendant's 
employee  in  charge  of  said  elevator  failed  to  exercise  such  care, 
and  by  reason  of  such  failure,  as  a  direct  and  immediate  cause 
of  such  failure,  plaintiff  was  struck  and  injured  by  same,  then 
the  defendant  is  chargeable  with  negligence  and  the  law  is  for 
the  plaintiff,  and  you  will  so  find;  but,  unless  you  shall  believe 
from  the  evidence  in  this  case  that  defendant  has  been  proved 
guilty  of  negligence,  as  defined  to  you  in  this  instruction,  then 
the  law  is  for  the  defendant  and  you  will  so  find.4 

(2)  It  was  the  duty  of  the  defendants  in  the  operation  and 
management  of  its  elevator  to  exercise  the  highest  degree  of 
care  and  skill  usually  exercised  by  prudent  persons  in  the  same 
business  in  the  management  and  operation  of  elevators  of  the 
kind  and  character  as  shown  by  the  proof,  and  if  the  jury  believe 
from  the  evidence  that  the  plaintiff  entered  the  storehouse  of 
defendants,  and  in  the  exercise  of  ordinary  care  attempted  to 
enter  the  elevator  cage  in  the  storehouse  to  go  to  the  cellar  by 
invitation  of  defendants'  servant,  or  when  the  acts  of  the  serv- 
ant were  such  that  a  person  of  ordinary  prudence  would  reason- 
ably infer  such  an  invitation,  and  the  plaintiff,  in  the  exercise 
of  ordinary  care,  when  he  attempted  to  enter  the  elevator, 
failed  to  discover  that  the  elevator  cage  was  not  in  the  proper 
position,  and  by  reason  of  the  negligence  of  the  defendants  the 
plaintiff  fell  down  into  the  elevator  well,  injuring  himself  by 
the  fall,  the  law  is  for  the  plaintiff,  and  the  jury  should  so  find.5 
Missouri. 

(1)     If  you  find  from  the  evidence  that  defendant  continued 
to  operate  said  elevator  for  more  than  a  month  after  defendant 

3  Ohio  Valley  Trust  Co.  v.  Wernke,      676,  145  SW  391. 

42  IndApp  326,  84  NE  999.  *Eilerman  v.  Farmer   (Ky),  118 

4  Otis  Elev.  Co.  v.  Wilson,  147  Ky      SW  289. 
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was  notified  and  well  knew  that  it  was  imminently  dangerous 
to  use  said  elevator,  unless  the  cables  by  which  said  elevator 
was  raised  and  lowered  were  renewed,  and  that  if  said  elevator 
was  operated  in  said  condition  said  cables  were  liable  to  imme- 
diately break  and  said  elevator  to  fall,  and  if  you  find  and  believe 
from  the  evidence  that  defendant  permitted  the  plaintiif  to  get 
upon  said  elevator  at  the  time  that  it  fell,  although  defendant 
well  knew  such  facts,  and  that  the  defendant  in  operating  said 
elevator  under  such  conditions  and  allowing  plaintiif  to  get 
thereon  was  guilty  of  wanton  and  gross  disregard  of  its  duty 
toward  plaintiff  to  exercise  care  for  his  safety,  then  you  are 
instructed  that  in  addition  to  the  actual  damages  you  are  justi- 
fied in  assessing  such  further  damages  known  in  law  as  "pun- 
itive" or  "exemplary"  damages  as  a  punishment.6 

(2)  If  you  believe  and  find  from  the  evidence  that  on  or 
about  April  4,  19 — ,  the  plaintiff  was  in  the  employ  of  the  de- 
fendant, and  in  the  scope  of  his  employment  at  the  time  com- 
plained of,  and  that  he  was  entering  upon  the  elevator  on  the 
fourth  floor,  and  if  you  further  believe  and  find  from  the  evidence 
that  while  the  plaintiff  was  entering  upon  the  elevator  at  the 
fourth  floor,  if  he  was  doing  so,  and  while  plaintiff  was  exercising 
ordinary  care  for  his  own  safety,  if  you  so  find  the  elevator 
operator  M.  F.  negligently,  as  negligence  is  elsewhere  defined, 
pulled  or  jerked  the  elevator  gate  down  upon  the  plaintiff's 
head,  and  that  the  plaintiff  was  thereby  injured,  then  your 
verdict  will  be  for  the  plaintiff.7 

Texas. 

It  was  the  duty  of  the  company  operating  and  running  the 
hotel  to  provide  said  elevator  with  machinery  and  fixtures  that 
were  reasonably  safe  for  which  it  was  used  by  the  hotel.  That 
is,  the  duty  and  obligation  was  devolved  upon  the  company  or 
companies  running  the  hotel  and  elevator  to  use  that  degree  of 
watchfulness  and  care  that  a  person  of  ordinary  prudence  would 
have  used  under  the  same  surrounding  circumstances,  first,  to 
see  that  the  machinery  and  fixtures  of  the  elevator  were  reason- 
ably safe  for  the  purpose  for  which  they  were  used,  and  intended 
by  the  hotel  to  be  used,  and  second,  to  see  that  they  were  kept 
in  this  condition  of  reasonable  safety.  The  company  or  compa- 
nies operating  the  hotel  were  not  required  to  guard  against 
latent  defects  in  the  elevator  or  in  its  machinery  which  could 
not  have  been  seen  or  discovered  by  such  an  inspection  as  a 
reasonably  cautious  and  prudent  person  would  have  given  the 

6  Reel    v.    Consolidated    Inv.    Co.          7  Buehler  v.   Waggener  Paint   & 
(Mo),  236  SW  43.  Glass  Co.  (MoApp),  231  SW  283. 
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machinery.  Therefore,  if  you  find  and  believe  from  the  evidence 
that  the  elevator  fell  by  reason  of  latent  defects  existing  in  it 
or  its  attachments  that  could  not,  prior  to  the  day  of  the  acci- 
dent, have  been  discovered  by  the  use  of  reasonable  care  and 
diligence  (that  is,  such  care  and  diligence  as  an  ordinarily  pru- 
dent person  would  have  used  for  the  company  or  companies 
running  the  hotel) ,  then  you  will  find  for  the  defendants.8 

§  1601.    Injuries  to  passengers  generally. 
Illinois. 

(1)  If  the  jury  believe,  from  the  evidence  in  this  case,  that 
the  plaintiff,  on  or  about  May  19,  19 — ,  was  rightfully  in  an 
elevator  in  the  possession  of  and  operated  by  the  defendant, 
and  situated  in  the  defendant's  building,  for  the  purpose  of 
being  carried  thereby  from  one  of  the  upper  floors  of  defendant's 
said  building  to  the  ground  floor  thereof;  and  if  you  further 
believe,  from  the  evidence  that  while  the  plaintiff  was  so  in  such 
elevator  and  in  the  exercise  of  reasonable  and  ordinary  care  on 
his  part,  said  elevator,  owing  to  the  negligent  and  faulty  con- 
struction thereof,  or  owing  to  the  negligence  and  carelessness 
on  the  part  of  the  servants  of  the  defendant  in  operating  the 
same,  fell;  and  if  you  further  believe,  from  the  evidence,  that 
the  injury  to  the  plaintiff  complained  of  was  caused  by  the  fall 
of  such  elevator,  then  your  verdict  should  be  for  the   com- 
plainant.9 

(2)  The  court  instructs  the  jury  that  the  plaintiff  was  not 
in  the  position  of  a  passenger  upon  the  elevator  in  question, 
and  that  the  plaintiff  was  not  in  the  position  of  a  guest  of  the 
hotel  in  boarding  and  riding  upon  the  elevator  in  question,  and 
that  the  defendant  did  not  owe  to  the  plaintiff  that  highest  de- 
gree of  care  which  would  be  owing  to  a  passenger  or  guest  of  the 
hotel,  but  that  the  test  of  the  duty  of  the  defendant  toward 
the  plaintiff  was  a  test  of  ordinary  care  on  the  part  of  his 
servant  in  charge  of  the  elevator.10 

§  1602.    Sufficiency  of  guard  at  shaft. 

Massachusetts. 

The  defendants  are  presumed  to  have  intended  the  natural 
consequence  of  their  failure  to  place  a  gravity  gate,  and  their 

8  Oriental  v.  Barclay,   16-  TexCiv  *  Hartford  Deposit  Co.  v.  Sollitt, 

App  193,  41  SW  117.  172  111  222,  50  NE  178,  64  AmSt  35, 

For  instructions  on  safety  of  ap-  affg.  70  IllApp  166. 

paratus  and  working  place,  see  Pitts-  « °  Walsh  v.  Cullen,  235  111  91,  85 

burgh,  S.  &  N.  R.  Co.  v.  Lamphere,  NE  223,  18  LRA(NS)  911. 
137  P  20. 
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use  of  said  elevator  without  a  gravity  gate  on  the  first  floor  of 
said  premises  constitutes  negligence. l  l 

Tennessee. 

By  a  sufficient  guard  rail  is  meant  such  a  one  as  is  reasonably 
secure,  and  will  render  the  shaft  and  opening  reasonably  safe, 
under  all  ordinary  circumstances.12 

Virginia. 

If  the  jury  believe  from  the  evidence  that  the  defendant 
company  had  caused  or  permitted  the  door  of  its  elevator  shaft 
to  become  and  remain  displaced  and  removed,  and  that  such 
removal  and  displacement  of  said  door  caused  said  elevator  shaft 
to  be  a. source  of  danger  to  defendant  company's  employees 
while  engaged  in  their  work  in  said  building  in  the  night-time, 
if  the  shaft  of  the  elevator  was  permitted  to  remain  open ;  and 
if  they  further  believe  from  the  evidence  that  the  defendant 
adopted  the  method  and  practice  which  required  its  several 
employees  when  using  said  elevator,  to  place  it,  when  not  in 
actual  use,  or  after  using  it,  so  that  the  floor  thereof  should  rest 
on  a  level  with  the  floor  of  said  shipping  room  and  thus  close 
the  said  shaft  and  remedy  that  source  of  danger;  and  if  they 
further  believe  from  the  evidence  that  the  two  Negroes  employed 
to  use  and  operate  said  elevator  on  the  evening  of  October  26, 
19 — ,  were  strangers  to  the  business  and  ignorant  of  said  re- 
quirement, method,  and  practice  of  placing  said  elevator  as 
aforesaid,  when  they  should  be  through  with  its  operation,  then 
it  was  the  duty  of  the  defendant,  and  of  its  agents  and  servants 
employing  them,  to  inform  them  of  said  requirement  and  to  use 
reasonable  care  to  adequately  instruct  them  respecting  the  same, 
and  if  they  failed  to  do  so  it  was  negligence  imputable  to  the 
defendant. '  3 

§  1603.    Competency  of  operator. 

The  facts,  without  dispute,  further  show  that  the  chamber- 
maids in  the  hotel  were  under  the  control  and  direction  of  the 
housekeeper,  that  said  housekeeper  hired  and  discharged  them 
at  will,  and  that  C.  V.,  who  was  running  and  operating  the 
elevator,  was  under  the  control,  management,  and  direction  of 
some  officer  or  agent  of  the  hotel.  This  being  so,  you  are  told 
that  under  the  law  the  plaintiff,  M.  B.,  was  a  fellow  servant  with 
C.  V.,  the  party  operating  the  elevator  at  the  time  of  the  acci- 
dent. Your  verdict  should  be  for  the  defendant  if  you  find  and 

'  I  Walsh  v.  Adams,  245  Mass  1,      624,  40  SW  1086. 

139  NE  379.  >3  Morris  &  Co.  v.  Alvis,  138  Va 

1 2  Rosenbaum  v.  Shoffner,  98  Tenn      149,  121  SE  145. 
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believe  from  the  evidence  that  C.  V.  was  a  competent  elevator 
operator,  and  that  the  elevator  fell  by  reason  of  his  negligence, 
or  if  you  find  and  believe  from  the  evidence  that  the  elevator 
fell  by  reason  of  the  negligence  of  C.  V.,  and  that  C,  V.  was  an 
incompetent  elevator  operator,  and  that  the  defendants  did 
not  know  of  his  incompetency  and  that  the  defendants  could  not 
by  the  use  of  ordinary  care  and  diligence  have  known  prior  to 
the  falling  of  the  elevator  that  he  was  incompetent.  On  the 
other  hand,  your  verdict  should  be  for  the  plaintiff  if  you  find 
and  believe  from  the  evidence  that  the  elevator  fell  on  the  occa- 
sion in  question  by  reason  of  the  negligence  of  C.  V.,  and  that 
C.  V.  was  an  incompetent  elevator  operator,  and  that  the  ele- 
vator fell  by  reason  of  his  incompetency,  and  that  the  defendants 
knew  prior  to  the  date  of  the  accident  that  he  was  an  incompe- 
tent elevator  operator.14 

§  1604.    Injuries  on  freight  elevators. 

If  the  jury  believe  from  the  evidence  that,  on  and  prior 
to  May  30,  19 — ,  the  C.  Building  was  located  at  the  northwest 
corner  of  Ninth  and  Olive  Streets,  in  the  city  of  St.  Louis,  Mis- 
souri, and  conducted  and  operated  as  an  office  building;  and  that 
a  freight  elevator  was  maintained  and  operated  in  said  building 
for  the  use  and  convenience  of  incoming  and  outgoing  tenants ; 
and  that  on,  and  for  a  long  time  prior  to,  May  30,  19 — ,  it  was 
and  had  been  the  custom  to  carry  persons  who  were  handling 
furniture,  goods,  articles,  and  effects  belonging  to  incoming  and 
outgoing  tenants  upon  said  elevator;  and  that  plaintiff,  on  May 
30,  19 — ,  while  handling  and  in  charge  of  furniture  and  effects 
of  an  outgoing  tenant  of  said  building,  entered  said  elevator 
for  the  purpose  of  being  carried  therein ;  and  that  plaintiff  was 
exercising  ordinary  care ;  and  that  said  building  was  at  all  times 
owned  by  the  C.  Building  Co.,  and  was  being  operated  and  con- 
ducted by  the  M.  V.  Trust  Co.,  pursuant  to  the  terms  of  the 
agreement  in  writing  between  the  trust  company  and  the  build- 
ing company,  bearing  date  of  December  18,  19 — ,  and  which  has 
been  read  in  evidence,  and  that,  pursuant  to  the  terms  of  said 
contract,  said  trust  company  was,  at  said  times,  in  full  control 
of  said  building  and  the  management  thereof,  receiving  all  in- 
come, selecting,  employing,  and  paying  all  the  servants,  en- 
gineers, and  operators  of  said  building,  and  in  its  discretion 
determining  and  making  all  repairs  in  said  building;  that  it  was 
the  duty  of  both  of  said  defendants,  their  agents  and  servants, 
in  charge  of  said  elevator,  and  the  machinery  operating  the 

' 4  Oriental  v.  Barclay,  16  TexCiv 
App  193,  41  SW  117. 
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same,  to  use  the  highest  practicable  degree  of  care  to  carry 
plaintiff  in  said  elevator  safely,  and  also  to  use  the  highest 
practicable  degree  of  care  to  keep  said  elevator  and  its  hoisting 
and  lowering  apparatus,  and  the  engines,  boilers  and  machinery, 
and  appurtenances  used  in  connection  therewith,  in  good  repair ; 
and  if  the  jury  believe  from  the  evidence  that  on  May  30,  19 — , 
the  aforesaid  elevator  or  the  machinery,  or  any  part  thereof,  was 
out  of  repair,  and  that  said  defendants  knew,  or  by  the  exercise 
of  the  highest  practicable  degree  of  care  and  foresight  could 
have  known,  that  the  same  were  out  of  repair,  and  if  they 
believe  that  by  reason  of  said  elevator  or  machinery,  or  any 
part  thereof,  being  so  out  of  repair  while  plaintiff  was  riding  on 
said  elevator,  it  gave  way  and  fell,  and  that  plaintiff  was  injured 
by  such  fall,  then  the  jury  should  find  for  the  plaintiff,  against 

both  defendants. 

#  *  * 

If  you  believe  and  find  from  the  evidence,  that  on  or 
about  May  30, 19 — ,  the  defendant,  the  M.  V.  Trust  Co.,  as  agent 
of  the  C.  Building,  was  operating  a  freight  elevator  in  the  C. 
Building,  in  the  city  of  St.  Louis,  under  contract  of  Decem- 
ber 18,  19 — ,  in  evidence,  and  at  said  time  carried  passengers 
thereon,  who  were  taking  freight  in  and  out  of  said  building 
for  tenants,  and  that  plaintiff  was  such  passenger  and  had  taken 
passage  upon  said  elevator  in  said  building,  and  that,  while  he 
was  so  a  passenger,  being  carried  upon  the  said  elevator,  op- 
erated by  the  said  defendant,  as  aforesaid,  the  said  elevator  fell 
from  about  the  seventh  story,  and  suddenly  dropped  to  the 
bottom  of  the  elevator  shaft  in  the  basement  of  said  building, 
and  that  plaintiff  was  himself  exercising  ordinary  care,  and  that 
he  was,  by  such  fall  and  dropping  of  the  elevator  car,  pre- 
cipitated to  the  bottom  of  said  elevator  shaft,  and  injured  there- 
by, then  the  law  presumes  that  such  injury  to  the  plaintiff  was 
caused  by  defendant's  negligence,  and  such  facts,  if  proved  by  a 
preponderance  of  the  evidence,  make  out  a  presumptive  case  for 
the  plaintiff  and  you  should  find  a  verdict  for  the  plaintiff  against 
both  defendants,  unless  you  further  believe  from  the  evidence 
that  notwithstanding  this  presumption  the  defendants,  at  the 
time  of  the  happening  of  the  injury,  in  fact  had  then  fully  per- 
formed, or  were  then  fully  performing  their  duty,  as  defined 
and  stated  in  other  instructions  herein,  toward  plaintiff  as  such 
passenger,  or  that  such  injury  to  plaintiff,  if  any,  did  not  occur 
because  of  any  failure  of  the  defendants  in  such  respect. ' 5 

15Orcutt  v.    Century   Bldg.   Co.,  For  an  instruction  on  due  care, 

214  Mo  35,  112  SW  532.    This  case  see  Orcutt  v.  Century  Bldg.  Co.,  201 

also  contains  an  instruction  on  bur-  Mo  424,  99  SW  1062,  8  LRA(NS) 

den  of  proof.  929. 
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§  1605.     Presumptive  evidence  of  negligence. 

If  you  find  that  the  elevator  was  stopped  on  the  second  floor 
at  the  place  where  the  plaintiff  was  waiting,  and  in  response  to 
his  signal,  and  the  door  thereof  was  opened  by  defendant's 
servant  in  charge  of  such  elevator,  and  that  while  plaintiff  was 
in  the  act  of  entering,  the  elevator  was  started  by  defendant's 
servants,  and  by  reason  thereof  plaintiff  was  injured,  as  alleged 
in  his  petition,  this  would  be  presumptive  evidence  of  negligence 
upon  the  part  of  defendant,  so  far  as  such  negligence  is  alleged 
in  plaintiff's  petition,  to  be  overcome  only  by  evidence  which 
would  show  that  the  defendant  was  not  in  fault,  or  that  the 
accident  was  due  to  plaintiff's  own  negligence  or  that  his  own 
negligence  contributed  thereto. f  6 

§  1606.     Injuries  from  acts  of  other  passengers. 

If  you  believe  from  the  evidence  that  the  foot  of  Mr.  D.  was 
injured  because  some  other  passenger  in  the  elevator  stepped  on 
it  without  being  caused  to  do  so  by  any  negligence  on  the  part 
of  the  defendant,  then  the  court  instructs  you  that  this  defend- 
ant would  not  be  responsible  for  such  act  of  a  fellow  passenger 
and  you  could  not  base  a  verdict  for  the  plaintiff  on  such  act  of 
a  fellow  passenger.17 

§  1607.     Contributory  negligence. 
California. 

The  plaintiff,  E.  C.  W.,  was  only  required  to  exercise  ordinary 
care  at  the  time  and  place  in  controversy,  that  is,  she  was  re- 
quired to  only  use  the  care  that  an  ordinarily  prudent  person 
would  have  exercised  under  the  same  or  similar  circumstances, 
and  if  she  exercised  such  care  then  she  was  not  guilty  of  con- 
tributory negligence,  and  you  will  so  find;  for  it  is  no  defense 
to  this  action  that  the  said  plaintiff  by  her  own  act  in  attempting 
to  get  into  the  elevator  has  contributed  to  the  injury,  but  it 
must  also  appear  that  she  was  guilty  of  some  fault  or  negli- 
gence, and  that  such  fault  or  negligence,  if  any,  has  contributed 
to  the  happening  of  the  accident. ' 8 

Kentucky. 

If  you  believe  from  the  evidence  that  the  plaintiff  knew  the 
defective  and  dangerous  condition  of  said  elevator  and  volun- 
tarily took  passage  thereon,  and  for  his  own  purposes  and  not  in 

16  Wagner    v.    Farmers    &    Mer-      tel,  Circuit   Court,  Marion  County, 
chants  Ins.  Co.,  90  Neb  463,  133  NW      Indiana,  No.  35331. 

e50.  l8  White  v.  Red  Mountain  Fruit 

17  Donaldson  v.  Washington  Ho-      Co.,  186  Cal  335,  199  P  318. 


§  1607  INSTRUCTIONS— CIVIL  ACTIONS  852 

obedience  to  any  command  or  directions  from  those  superior 
to  him  in  the  employ  of  said  L.-F.  Co.,  and  that  the  injuries 
received  by  plaintiff,  if  any,  resulted  from  plaintiff  going-  volun- 
tarily upon  said  elevator,  then  the  law  is  for  the  defendant, 
and  you  will  so  find.  • 9 

Missouri. 

If  you  find  and  believe  from  the  evidence  that  the  elevator 
started  downward  by  reason  of  the  hydraulic  machine  being 
defective  in  condition  and  out  of  order  and  that  it  was  so  known 
to  the  defendant  C.  R.  Company,  or  by  the  exercise  of  ordinary 
care  would  have  been  so  known  at  the  time  of  and  prior  to  the 
injury,  long  enough  to  repair  it;  and  if  the  jury  further  find  and 
believe  from  the  evidence  that  plaintiff  exercised  ordinary  care 
for  her  own  safety  while  approaching,  entering,  and  while  on 
said  elevator,  and  that,  after  said  elevator  had  started  to 
descend  and  by  reason  of  the  descent  thereof,  plaintiff  had 
reasonable  cause  to  apprehend  peril  and  danger  to  herself,  and 
that  the  appearance  of  danger  was  imminent,  leaving  no  time 
for  her  to  deliberate,  then  the  court  instructs  the  jury  that 
her  attempt  to  escape  from  said  elevator  resulting  in  her  in- 
juries is  not  contributory  negligence  on  the  part  of  the  plaintiff, 
such  as  will  prevent  her  from  recovering  for  her  injuries,  if  the 
attempt  was  one  such  as  a  person  acting  with  ordinary  care  and 
prudence  might  under  the  circumstances  make.20 

Rhode  Island. 

If  the  elevator  was  raised  or  lowered  at  the  plaintiff's  request 
after  it  came  to  a  standstill,  so  that  such  raising  or  lowering 
conduced  to  the  accident,  such  raising  or  lowering  was  not 
negligence  on  the  part  of  the  defendant.2 ' 

Tennessee. 

If  you  find  from  the  evidence  that  an  ordinarily  careful  and 
prudent  man,  placed  under  the  same  circumstances  that  the 
evidence  shows  surrounded  S.,  would  have  seen  and  known  the 
whereabouts  of  the  stove,  platform,  and  elevator,  and  its  condi- 
tion, then  the  law  says  that  S.  saw  and  knew  its  condition.  So 
that,  after  he  saw  the  condition  of  the  elevator  and  things  about 
it,  or  as  an  ordinarily  prudent  man  ought  to  have  seen  them,  if 
you  find  that  he  accidentally  stepped  into  the  elevator  opening, 
then  this  was  such  an  act  of  negligence  on  his  part  as  would 
defeat  the  widow's  right  of  recovery  in  this  case.  And  again, 
where  he  knew,  or  ought  to  have  known,  the  condition  of  the 

1 9  Lax-Pos  Co.  v.  Bowlett,  144  Ky      224  Mo  709,  123  SW  848. 

690,  139  SW  836.  2  *  Bullock  v.  Butler  Exch.  Co.,  24 

20  Cooper  v.  Century  Realty  Co.,      RI  50,  52  A  122. 
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elevator  and  its  surroundings,  if  you  find  that  he  accidentally 
stumbled  and  fell  backwards  into  the  elevator,  this  would  be  an 
unavoidable  accident,  as  far  as  D.  P.  S.  was  concerned,  and 
would  not  make  the  defendant  M.  R.  liable  for  the  fall  into  the 
elevator,  and  its  consequences,  unless  the  evidence  establishes 
the  fact  that  he  failed  to  do  what  ordinary  care  and  prudence 
suggests  ought  to  have  been  done.28 

Wisconsin. 

Ordinary  care,  as  that  term  is  here  used,  is  such  care  as 
persons  of  ordinary  prudence  and  intelligence  would  usually 
exercise  under  the  same  or  similar  circumstances.  The  question 
embraces  two  elements,  namely,  whether  there  was  a  failure  on 
part  of  the  plaintiff  to  exercise  ordinary  care,  and  if  so  whether 
it  proximately  contributed  to  bring  the  injury  upon  him.  If  you 
find  that  the  plaintiff  was  guilty  of  a  want  of  ordinary  care, 
you  must  further  find,  in  order  to  answer  the  question  in  the 
affirmative,  that  in  some  degree  plaintiff's  want  of  ordinary 
care  contributed  to  produce  the  injury  as  a  natural  and  prob- 
able result  and  that  he,  as  a  person  of  ordinary  prudence  and 
intelligence,  ought  reasonably  to  have  foreseen  that  some  per- 
sonal injury  might  probably  result  therefrom. 

Passengers  on  an  elevator  car  are  in  duty  bound  to  indi- 
cate in  some  manner  promptly  when  the  car  stops,  or  before, 
that  they  intend  to  get  out,  and  the  operator  is  then  bound 
to  give  them  reasonable  time  to  do  so  safely,  and  then  to  look 
and  ascertain  whether  there  are  others  in  the  act  of  passing 
out,  or  indicating  an  intention  to  do  so,  before  he  again  starts 
the  car  in  motion;  but  whether  sufficient  time  be  given  to  pass 
out  or  not,  in  other  words,  whether  the  operator  does  his  full 
duty  or  not,  no  passenger  is  excusable  if  he  attempts  to  step  out 
of  the  car  after  it  has  started  and  such  fact  is  perceptible  to  him 
in  the  ordinary  exercise  of  his  senses.  If,  therefore,  you  find 
from  the  evidence  in  this  case,  that  the  plaintiff  attempted  to 
step  out  of  the  car  after  it  had  started  to  descend,  and  that  he 
knew,  or  in  the  exercise  of  ordinary  care  ought  to  have  known, 
that  the  car  had  started,  then  he  did  not  exercise  such  care  as 
persons  of  ordinary  prudence  and  intelligence  usually  exercise 
under  the  same  or  similar  circumstances,  and  that  he  was  there- 
fore guilty  of  a  want  of  ordinary  care  which  he  might  reason- 
ably have  foreseen  might  result  in  or  contribute  to  some  personal 

22  Eosenbaum     v.     Shoffner,     98     Light  &  Power  Co.,  174  Pa  570,  34 
Tenn  624,  40  SW  1086.  A  323, 

See  also  Kyle  v.  Southern  Elec, 
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injury — in  other  words,  was  guilty  of  a  want  of  ordinary  care 
which  proximately  contributed  to  the  injury.23 

§  1608.     Right  to  assume  compliance  with  law  in  operation  and 
equipment. 

The  plaintiff  had  a  right  to  assume  that  the  provisions  of 
the  law  had  been  complied  with,  and  that  that  car  could  not 
start  up  or  down  so  long  as  the  doors  remained  open.  If  you  find 
that  the  statute  was  not  complied  with,  and  that  that  was  the 
conducing  cause  of  this  accident,  that  of  itself  would  be  some 
negligence — sufficient  negligence,  perhaps;  and  it  is  for  you  to 
determine  the  weight  which  you  will  attach  to  that  and  all  parts 
of  the  evidence.24 

§  1609.     Evidence  of  injuries  to  passengers. 

You  are  instructed  that  it  is  not  necessary  for  the  plaintiff 
to  prove  exactly  the  cause  of  the  accident  to  the  plaintiff,  E.  C. 
W.,  while  being  carried  by  the  defendant  in  its  elevator  at  the 
time  and  on  the  occasion  in  controversy  here,  but  it  is  only 
necessary,  in  law,  for  them  to  prove  the  allegations  of  their  com- 
plaint that  she  was  thus  being  carried,  and  while  thus  being 
carried  there  was  an  accident  to  the  elevator  in  which  she  was 
riding  by  reason  of  some  defect  in  the  elevator  or  its  machinery, 
or  appliances,  or  in  the  operation  thereof,  and  when  this  accident 
is  thus  proved,  the  burden  shifts  upon  the  defendant  to  show 
that  it  was  not  guilty  of  negligence  by  proof  that  the  accident 
could  not  have  been  prevented  by  the  exercise  of  the  highest 
degree  of  care  and  prudence  on  its  part,  or  that  said  accident 
was  caused  by  inevitable  casualty,  accident,  or  misfortune,  or 
some  other  cause  which  human  care,  judgment,  and  foresight 
could  not  prevent.25 

§  1610.     Damages  for  injuries  to  passengers. 

If  you  find  from  the  evidence  that  the  plaintiff,  E.  C. 
W.,  received  any  of  the  injuries  alleged  in  the  complaint  solely 
by  reason  of  the  defendant's  negligence,  and  you  further  find 
that  at  the  time  of  the  reception  of  said  injuries  said  plaintiff 
was  suffering  from  some  disease  or  ailment  or  malady,  to  wit,, 
hyperthyroidism,  and  you  further  find  that  said  injury  hastened 
the  development  of  such  disease  or  increased  the  activity  thereof, 

23  See  Hilton  v.  Hayes,  154  Wis  ger  Ry.  Co.  v.  Nugent,  86  Md  349, 
27,  141  NW  1015.  38  A  779,  39  LRA  161. 

24  Bullock  v.  Butler  Exch.  Co.,  24  2B  White  v.  Red   Mountain  Fruit 
RI  50,  52  A  122.  Co.,  186  Gal  335,  199  P  318. 

See  also  Baltimore  City  Passen- 
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and  that  thereby  said  plaintiff's  present  condition,  whatever  you 
find  that  to  be,  has  resulted  from  such  injury,  then  I  charge  you 
that  the  plaintiffs  are  entitled  to  recover  such  damages  as  you 
determine  she  has  sustained  from  the  injuries,  or  any  of  them, 

received  in  the  accident. 

*  *     * 

If  you  shall  conclude  that  plaintiffs  should  recover  herein, 
and  if  you  further  find  that  E.  C.  W.  before  the  accident  in 
controversy  was  earning  wages,  and  shall  believe  that  she 
was  unable  for  any  length  of  time  after  said  accident  to  earn 
said  wages,  and  will  be  unable  in  the  future  for  any  length  of 
time  to  earn  the  same  wages  by  reason  of  any  injuries  received 
in  the  accident  in  controversy  here,  then  I  instruct  you  that  you 
may  find  for  the  plaintiff  C.  A.  W.  such  sum  in  damages  as  will 
reasonably  and  fairly  compensate  for  such  loss  or  wages,  and  in 
addition  thereto  you  will  allow  him  such  sum  as  the  evidence 
shows  he  has  necessarily  and  reasonably  expended  or  incurred 
in  employing  physicians  and  surgeons  to  treat  the  injuries  of 
his  said  wife,  together  with  any  reasonable  and  necessary 
amount  of  money  paid  to  any  nurse  or  nurses  for  caring  for 
her  said  injuries,  in  all  not  exceeding  the  amount  alleged  in  the 

complaint,  to  wit,  $ — .26 

*  *     * 

26  White  v.  Red   Mountain  Fruit 
Co.,  186  Cal  335,  199  P  318. 
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§1615.    Public  use. 

Illinois. 

The  Constitution  of  Illinois  provides  that  private  property 
shall  not  be  damaged  for  public  use  without  just  compensation. 
The  court  further  instructs  the  jury  that  the  use  to  which 
the  tunnel  constructed  in  the  alley  adjacent  to  the  U.  Building  is 
devoted,  namely,  the  operation  of  a  telephone  system  in  the  city 
of  Chicago,  is  a  public  use;  that  inasmuch  as  the  construction 
of  said  tunnel  is  said  alley  for  said  public  use  was  authorized 
by  the  city  of  Chicago,  said  city  of  Chicago  would  be  liable  for 
any  damage  to  the  U.  Building  that  was  the  direct  and  imme- 
diate result  of  the  construction  of  said  tunnel. 

The  court  does  not  by  this  or  any  other  instruction  express 
any  opinion  on  any  question  of  fact  in  the  case. l 


Nixon  v.  Chicago,  212  IllApp  365. 
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Indiana* 

I  instruct  you  that,  under  the  laws  of  this  state,  the  Indiana 
State  Highway  Commission  is  endowed  with  the  right  of  what 
is  known  in  law  as  eminent  domain  and  that  under  such  right, 
the  said  commission  has  the  power  in  the  name  of  the  state 
of  Indiana,  to  condemn  land  for  the  construction,  repair,  and 
maintenance  of,  or  for  the  relocating,  widening,  or  straight- 
ening of,  any  highway  under  the  control  of  said  commission 
where  said  commission  is  unable  to  agree  with  the  owner  of 
lands  as  to  the  purchase-price  of  his  land  for  any  such  purpose 
or  as  to  the  amount  of  damages  by  such  owner.  So,  I  instruct 
you  that  in  this  case,  the  said  commission  has  performed  all  the 
preliminary  steps  for  the  purpose  of  acquiring  said  strip  of  land 
and  that  the  only  question  which  you  are  called  upon  to  de- 
termine is  the  amount  of  damages,  if  any,  that  has  been  sus- 
tained by  the  defendant  by  reason  of  the  appropriation  of  the 
strip  of  land  involved  in  this  proceeding  for  the  purpose  of  the 
highway  construction  work  as  undertaken  by  said  commission, 

I  further  instruct  you  that  since  the  plaintiff,  state  of  Indi- 
ana, had  the  right  to  appropriate  said  strip  of  land  for  the 
purpose  of  relocating  and  constructing  said  highway  in  the 
manner  as  undertaken  and  as  shown  in  this  proceeding,  you 
have  no  right  to  allow  the  defendant  damages  merely  because 
the  strip  of  land  involved  was  taken  against  his  will  or  over  his 
objections,  but  that  the  damages  are  limited  to  the  value  of  the 
strip  taken,  together  with  any  special  damages  resulting  to  the 
remainder  of  his  land  by  reason  of  the  taking  of  the  strip  in- 
volved for  the  use  as  made  thereof  by  said  commission.2 

§  1616.     General  rules  for  determining  amount  of  award. 
Alabama. 

(1)  The  owner  of  the  land  sought  to  be  condemned  in  this 
proceeding  is  entitled  to  receive  the  real  value  of  the  land  to 
the  owner  as  it  is  actually  situated  and  not  merely  its  value 
regarding  it  as  a  separate  and  independent  piece  of  land.3 

(2)  If  you  find  for  the  plaintiff  then  the  measure  of  plain- 
tiff's recovery  is  the  difference  between  the  market  value  of  the 
whole  of  his  farm  immediately  before  and  after  the  injury 
proximately  caused  by  the  injury.4 

Georgia. 

In  estimating  the  value  of  property  taken  for  public  use,  it  is 
the  market  value  of  the  property  which  is  to  be  considered.  The 

2  State  v.  Sawyer,  Circuit  Court,      cation,  210  Ala  256,  97  S  741. 
Marion  County,  Indiana,  No.  40958.          «•  Finnell  v.  Pitts,  222  Ala  290,  132 

3  Dean  v.  County  Board  of  Edu-      S  2* 
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market  value  of  property  is  the  price  which  it  will  bring  when 
it  is  offered  for  sale  by  one  who  desires,  but  is  not  obliged  to  sell 
it,  and  is  bought  by  one  who  is  under  no  necessity  of  having  it. 
In  estimating  its  value  all  the  capabilities  of  the  property,  and 
all  the  uses  to  which  it  may  be  applied  or  for  which  it  is  adapted, 
are  to  be  considered,  and  not  merely  the  condition  it  is  in  at 
the  time  and  the  use  to  which  it  has  been  applied  by  the  owner. 
All  the  facts  as  to  the  condition  of  the  property  and  its  sur- 
roundings, its  improvements  and  capabilities,  may  be  shown  and 
considered  in  estimating  its  value.5 

Illinois. 

(1)  Just  compensation  is  the  payment  to  another  of  such 
sum  of  money  as  will  make  him  whole,  so  that  upon  the  receipt 
of  the  same  he  will  be  no  poorer  by  reason  of  the  taking  of  his 
property  than  he  would  be  if  the  same  were  not  taken.6 

(2)  The  highest  and  best  use  which  the  owner  of  the 
respective  lots  in  question  is  entitled  to  have  considered  by  the 
jury  in  fixing  the  compensation  for  land  taken  must  be  such  a 
use  or  prospective  use  as  affected  the  market  value  of  said  lots, 
respectively,  on  April  12,  19 — 7 

(3)  It  is  for  the  jury  to  determine  what  amount  should  be 
allowed  to  the  respondent  for  the  property  to  be  taken.    And 
in  fixing  such  value  you  are  to  be  controlled  wholly  by  the 
evidence  presented  by  the  respective  parties  on  the  hearing, 
your  view  of  the  property,  and  by  the  law  given  to  you  by  the 
court  in  these  instructions.   In  determining  such  value  you  are 
to  disregard  the  amount  fixed  by  the  commissioners,  if  such 
value  is  brought  to  your  notice.8 

Indiana. 

The  question  which  you  are  called  upon  to  try  is  to  ascertain 
how  much  damage  the  plaintiff  J.  will  sustain  by  reason  of  the 
appropriation  of  his  real  estate  and  the  construction  of  their 
road  thereon.  This  question  you  will  determine  by  finding  the 
value  of  the  land  that  remains  after  the  company  has  appro- 
priated its  right  of  way  and  built  its  road,  and  by  determin- 
ing the  value  of  the  entire  lot  as  it  now  is  and  deducting  one 

5  Georgia  Power  Co.  v.  Faulk,  102  ropolitan  West  Side  Elevated  R.  Co. 
GaApp  141,  115  SE2d  733.  v.  Stickney,  150  111  362,  37  NE  1098, 

6  West   Chicago   Park   Comrs.  v.  26    LRA    773;    Phillips    v.    Scales 
Boal,  232  111  248,  83  NE  824.   This  Mound,  195  111  353,  63  NE  180. 
instruction  withstood  the  objection  7  Pittsburgh,  C.,  C.  &  St.  L.  Ry. 
that  it   did  not  state  a  maximum  Co.  v.  Gage,  286  111  213,  121  NE  582. 
beyond  which  the  jury  should  not  go.  8  Oak  Park  v.  Hulbert,  307  111  270, 

For  similar  instructions,  see  Met-      138  NE  678. 
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from  the  other,  and  the  difference  will  be  the  measure  of  plain- 
tiff's damage.9 

Kansas. 

In  determining  the  fair  and  reasonable  market  value  of  the 
property  in  this  case  the  jury  should  consider  every  fact  or  cir- 
cumstance appearing  in  the  case  which  would  either  enhance 
or  diminish  such  value.  Such  facts  and  circumstances  will  in- 
clude the  size  of  the  property,  its  location,  considering  the  best 
and  most  advantageous  use,  the  surrounding  developments,  its 
nearness  to  or  its  distance  from  the  city  of  Wichita,  and  every 
other  fact,  circumstance  or  condition  that  would  tend  to  make 
the  property  more  or  less  valuable. 

Fair  market  value  as  used  in  these  instructions  means  that 
cash  that  the  property  will  bring  on  the  open  market  when  one 
wants  to,  but  is  not  compelled  to  buy  it  from  one  who  wants  to 
sell  but  is  not  compelled  to  sell,  after  due  consideration  is  given 
by  both  parties  to  the  highest  and  most  profitable  use  to  which 
the  property  may  be  put.  Market  value  is  not  what  the  property 
would  bring  at  forced  sale  under  the  hammer,  nor  on  the  other 
hand,  what  the  purchaser  would  pay  if  he  felt  the  owner  was 
in  a  corner  and  virtually  compelled  by  circumstances  to  sell  his 
property. 

You  are  instructed  that  by  the  highest  and  most  profitable  use 
or  uses  to  which  the  land  could  be  put  is  meant  either  some  exist- 
ing use  or  one  which  is  so  reasonably  likely,  in  the  near  future, 
that  the  availability  of  the  property  for  that  use  would  affect  its 
market  price  and  would  be  taken  into  account  by  a  purchaser. I0 

Kentucky. 

If  the  jury  find  their  verdict  for  the  plaintiffs,  they  will 
award  such  sum  in  damages  as  will  reasonably  compensate  them 
for  any  loss  sustained  by  them  by  reason  of  the  injury  to  the 
land,  to  be  estimated  by  the  depreciation,  if  any,  in  the  reason- 
able market  value  of  said  land  directly  caused  by  the  injury, 
considering  the  reasonable  market  value  of  said  land  immedi- 
ately before  the  injury  and  its  reasonable  market  value  imme- 
diately after  the  injury?  but  not  to  exceed  $ — ,  the  sum 
claimed  in  the  petition. ! ' 

Missouri. 

In  determining  the  value  of  the  land  in  controversy,  taken 
by  plaintiff,  the  jury  may  take  into  consideration  its  location, 

9  Consolidated  Trac.  Co.  v.  Jordan,  * '  Madisonville,  H.  &  E.  R.  Co. 

36  IndApp  156,  75  NE  301.  v.  Wiar,  144  Ky  206, 138  SW  255. 

1  °  Board  of  Park  Comrs.  of  Wleh-  For  a  similar  instruction,  see 

ita  v.  Fitch,  184  Kan  508,  337  P2d  Louisville  v.  Kaye,  122  Ky  599,  29 

1034.  KyL  116,  92  SW  554. 
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the  uses  and  purposes  for  which  the  property  is  suitable  or 
adaptable  considering  such  location,  and  having  regard,  not 
alone  to  the  existing  business  wants  of  the  community  in  which 
the  same  is  located,  but  also  to  such  uses  as  may  be  reasonably 
expected  in  the  near  future,  together  with  all  the  surroundings 
and  conditions  as  shown  in  evidence  in  this  case;  and  you  may 
also  take  into  consideration  other  bona  fide  sales  of  property 
in  the  immediate  vicinity  and  similarly  located,  made  at  or  about 
the  time  the  commissioners  made  their  report  in  this  case,  to 
wit,  July  18,  19— .l2 

North  Dakota. 

The  board  in  assessing  the  damages  shall  estimate  the  advan- 
tages and  benefits  the  new  road  or  alteration  of  an  old  one  will 
confer  on  the  claimant  for  the  same  as  well  as  its  disad- 
vantages. ' 3 

Washington. 

The  measure  of  damages  in  such  case  as  this  is  to  be 
determined  as  of  the  present  time  and  is  the  difference,  if  any, 
in  the  fair,  cash  market  value  of  respondent's  property,  consist- 
ing of  its  saw-mill  and  shingle-mill  plants,  its  land  and  timber 
holdings  and  rights,  its  logging  railroad  and  right  of  way  as  they 
are  used,  needed,  and  operated  together,  with  the  changes  pro- 
posed and  as  proposed  by  the  petitioner,  including  the  temporary 
track  proposed  and  to  be  used  by  respondent  while  permanent 
changes  are  in  course  of  construction,  and  its  present  fair,  cash 
market  value  as  it  is  now  and  without  any  changes,  which 
amount  is  to  be  ascertained  and  determined  without  regard  to 
any  benefit  that  may  result  from  the  construction  of  petitioner's 
railroad.14 

Wisconsin. 

You  are  instructed  that  in  determining  the  damages,  if  any, 
accruing  to  the  plaintiff's  property  by  reason  of  the  taking  of 
its  property  you  are  to  consider  only  such  damage,  if  any,  which 
is  caused  to  the  plaintiff's  real  estate.  In  determining  such 
damages,  if  any,  you  are  to  disregard  entirely  the  fact  that  the 
plaintiff  is  the  owner  of  a  toll-bridge  and  you  are  to  estimate 
such  damages,  if  any  you  find,  in  the  same  manner  as  if  the 
plaintiff  did  not  own  and  operate  a  toll-bridge. f  5 

1 2  Metropolitan  Street  Ry.  Co.  v.  Union  Lbr.  Co.,  76  Wash  563,  137  P 
Walsh.  197  Mo  392,  94  SW  860.  306. 

1 3  Schilling   v.    Carl    Tp.,    Grant          '  *  Museoda  Bridge  Co.  v.  Grant 
County,  60  ND  480,  235  NW  126.  County,  200  Wis  185,  227  NW  863. 

•«  Northern    Pacific    B.    Co.    v. 
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§  1617.    Damages  actual  and  not  speculative. 

Alabama. 

The  court  charges  the  jury  that  you  have  a  right  to  reject 
and  discard  any  element  of  speculation  or  chance  that  you 
are  reasonably  satisfied  from  the  evidence  entered  into  the 
opinions  of  the  various  experts  that  testified  in  this  case  as  to 
the  value  of  the  property  involved  in  this  suit. ' 6 

California. 

The  location  of  the  property,  its  surroundings,  and  all  other 
things  are  to  be  considered,  but  you  are  not  to  indulge  in  specula- 
tion or  conjecture.  The  law  does  not  require  that  the  plaintiff, 
in  order  to  take  the  land,  should  pay  a  value  based  upon  specula- 
tion, or  what  might  happen  if  certain  things  would  occur. l7 

Illinois. 

(1)  In  assessing  the  damages  to  the  market  value  of  the 
property  not  taken,  you  should  not  take  into  consideration  any- 
thing as  an  element  of  damages  which  is  remote  or  imaginary 
or  uncertain  or  speculative,  even  though  mentioned  or  testified 
about  by  witnesses,  but  the  only  elements  which  you  should 
take  into  consideration  as  tending  to  reduce  the  market  value 
are  those  which  are  appreciable  and  substantial  and  which  will 
actually  lessen  the  market  value  of  said  property. l  B 

(2)  You  are  instructed  that  though  you  may  believe  from 
the  evidence  that  on  January  17,  19 — ,  the  highest  and  best  use 
of  the  property  in  question  sought  to  be  condemned  might 
possibly  at  some  remote  future  date  be  for  subdivision  for  home 
sites,  still  if  you  further  believe  from  the  evidence  that  such  use 
depends  upon  vague  or  uncertain  conditions  or  contingencies, 
and  that  such  proposed  use  is  merely  speculative,  then  you 
have  no  right  to  consider  at  all  any  evidence  of  its  adaptability 
for  such  use. ' 9 

§  1618.     Damages  limited  to  those  caused  by  proposed  use. 

Mississippi. 

The  court  instructs  the  jury,  for  the  defendant,  that  if  they 
believe  from  the  evidence  that  plaintiff  is  entitled  to  recover, 
then  they  can  only  award  damages  for  any  injury  caused  by  the 
switch  track  running  into  L.  B.  0.  Mill,  and  they  must  not  take 
into  consideration  any  damage  from  the  other  two  tracks  of 

1 «  O'Neill  v.  Birmingham,  221  Ala  Heilbron,  156  Cal  408,  104  P  979. 
580,  130  S  87.  ' 8  Kiernan  v.  Chicago,  S.  F.  &  C. 

For    a    similar    instruction,    see  Ry.  Co.,  123  111  188,  14  NE  18. 
O'Neill  v.  Birmingham,  221  Ala  580,          • 9  Crystal  Lake  Park  Dist.  v.  Con- 

130  S  87.  sumers'  Co.,  313  111  395,  145  NE  215. 

1 7  Sacramento  Southern  R.  Co.  v. 


§  1619  INSTRUCTIONS— CIVIL  ACTIONS  362 

defendant,  as  defendant  has  bought  and  paid  for  the  right  to 
construct  and  operate  said  two  tracks.20 

Missouri. 

The  court  instructs  you  that  in  determining  whether  there 
is  any  damage  to  the  defendant's  land,  you  shall  not  take  into 
consideration  such  inconveniences  and  disadvantages,  if  any,  to 
the  defendant  as  are  the  consequences  of  the  lawful  and  proper 
use  of  the  state  highway  in  question  insofar  as  the  same  are 
common  to  other  landowners  in  the  neighborhood,  no  portion  of 
whose  lands  is  taken  for  said  state  highway.  Nor  shall  you 
consider  any  inconveniences,  disadvantages,  or  damages  which 
do  not  cause  a  decrease  in  the  market  value  of  the  defendant's 
land.21 

Wisconsin. 

You  are  instructed  that  in  determining  the  damages,  if  any, 
accruing  to  the  plaintiff's  property  by  reason  of  the  taking  of 
its  property  you  are  to  consider  only  such  damage,  if  any,  which 
is  caused  to  the  plaintiff's  real  estate.  In  determining  such 
damages,  if  any,  you  are  to  disregard  entirely  the  fact  that  the 
plaintiff  is  the  owner  of  a  toll-bridge  and  you  are  to  estimate 
such  damages,  if  any  you  find,  in  the  same  manner  as  if  the 
plaintiff  did  not  own  and  operate  a  toll-bridge.22 

§  1619.     Time  to  which  valuation  should  relate. 
Indiana. 

The  court  instructs  the  jury  that  the  assessment  of  damages 
must  relate  to  the  time  of  the  condemnation.23 

Wisconsin. 

There  has  been  a  claim  made  by  the  property  owners  in  each 
instance  that  the  properties  involved  in  these  cases  are  more 
valuable  for  platting  purposes — that  is,  for  the  sale  of  lots — than 
it  is  when  used  for  farm  purposes,  although  it  is  presently  used 
for  farming.  In  estimating  the  damage  in  such  a  situation,  the 
rule  of  law  is  that  the  owner  is  only  entitled  to  the  difference 
between  the  fair  market  value  of  the  land  before  it  was  taken 
and  the  fair  market  value  of  what  remained  after  the  taking  of 
a  portion  thereof  by  the  pipe  line  company.  In  determining  the 
value  of  the  land  actually  taken  you  are  to  be  governed  by  the 
fair  market  value  on  June  25,  19 — .  What  was  the  fair  market 

20  Romano  v,  Yazoo  &  M.  V.  R.  22  Muscoda  Bridge   Co.  v.   Grant 

Co.,  87  Miss  721,  40  S  150.  County,  200  Wis  185,  227  NW  863. 

2  §  State    ex   rel.    State    Highway  23  Muncie  Natural  Gas  Co.  v.  Al- 

Comm.  v.  McMurtrey  (Mo),  300  SW  lison,  31  IndApp  50,  67  NE  111. 
2d  521. 
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value  of  the  land  at  that  time  for  any  purposes  for  which  it 
might  reasonably  be  used  in  the  immediate  future?  You  are  not 
to  be  governed  by  what  lots  in  the  respective  properties  might 
sell  for  in  the  distant  future  in  the  event  of  street  improvements 
in  the  area ;  nor,  indeed,  is  the  price  per  lot  a  measure  of  value 
either  in  the  near  or  in  the  distant  future.  That  would  be  too 
remote  and  uncertain,  and  would  definitely  be  speculative.  You 
are  asked  to  determine  this  question :  What  was  the  fair  market 
value  of  the  respective  properties,  on  the  market,  on  the  25th 
day  of  June,  19 — ,  with  reference  to  its  availability  for  any 
purpose  to  which  it  might  be  reasonably  put  by  a  provident,  dis- 
creet businessman  in  the  immediate  future.  The  future  uses 
considered,  if  any,  must  be  so  reasonably  probable  as  to  affect 
the  present  market  value.24 

§  1620.     Market  value. 

Alabama. 

The  court  charges  the  jury  that  the  tax  assessment  sheets 
introduced  in  evidence  have  no  legal  tendency  to  prove  the  value 
of  the  property  involved  in  this  proceeding.25 

California. 

(1)  You  are  instructed  that  the  purchase  price  paid  by  any 
agency  of  the  government,  including  a  school  board,  is  not  a 
proper  basis  for  determining  the  market  value  of  the  property 
here  in  question.  Such  sales  are  not  a  fair  criterion  of  value  for 
the  reason  that  they  are  in  the  nature  of  a  compromise.  The 
fear  of  the  one  party  or  the  other  to  take  the  risk  of  legal 
proceedings  ordinarily  results  in  the  one  party's  paying  more 
or  the  other  party's  taking  less  than  is  considered  to  be  the  fair 
market  value  of  the  property.  For  these  reasons  such  sales  are 
not  proper  evidence  of  value  in  any  case,  whether  in  a  proceed- 
ing by  the  same  condemning  party  or  otherwise. 

What  the  State  of  California  has  paid  for  other  property  is 
not  competent  evidence  of  market  value.  Such  sales  are  not  a 
fair  criterion  of  value,  for  the  reason  that  they  are  in  the  nature 
of  a  compromise.  They  are  affected  by  the  element  which  does 
not  enter  into  similar  transactions  made  in  the  ordinary  course 
of  business.  The  fear  of  one  party  or  the  other  to  take  the  risk 
of  legal  proceedings  may  result  in  the  one  party  paying  more, 
or  the  other  taking  less,  than  is  considered  to  be  the  fair  market 
value  of  the  property.  For  these  reasons  such  sales  are  not 
competent  evidence  of  value,  whether  in  a  proceeding  by  the 

24  Tillman  v.  Michigan-Wisconsin          25  Dean  v.  -County  Board  of  Edu- 
Pipe  Line  Co.,  263  Wis  596,  58  NW      cation,  210  Ala  256,  97  S  741. 
2d  296. 
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State  of  California  or  otherwise.  You  are,  therefore,  instructed 
that  if  any  witness  has  been  questioned  concerning'  such  sales, 
such  questions  are  permitted  only  for  the  purpose  of  testing 
the  fairness  or  honesty  of  the  opinion  given  by  such  witness  as 
to  the  market  value.  You  are  not  to  consider  such  testimony  for 
the  purpose  of  arriving  at  the  actual  market  value  of  the 
subject  property,  but  only  for  the  purpose  of  determining  the 
weight  and  credibility  to  be  given  by  you  to  the  testimony  of 
such  witness  in  relation  to  the  market  value  of  said  property.26 

(2)  Whatever  purpose  the  defendants  had  in  connection 
with  the  future  use  of  the  property,  can  add  nothing  to  its  market 
value.   The  fact  that  this  purpose  is  defeated  by  condemnation, 
however  much  a  disappointment,  is  not  a  matter  of  compensa- 
tion. A  use  existing  or  contemplated  on  property  is  distinct  from 
the  market  value,  and  is  not  to  be  considered  as  determining  the 
value  of  the  land.  Value  in  use  is  not  to  be  considered  by  you  in 
determining  the  market  value  of  the  property.  A  plan  which  de- 
fendants may  or  may  not  have  had  for  the  improvement  of  the 
property  adds  nothing  to  the  market  value.  The  fact  that  a  plan 
for  the  improvement,  if  any,  was  affected  by  condemnation,  how- 
ever much  a  disappointment,  is  not  a  matter  of  compensation.27 

(3)  You  are  instructed  that  in  determining  the  fair  and 
reasonable  market  value  of  the  property  taken,  and  the  damage 
if  any  to  the  remaining  portion  not  sought  to  be  taken,  that  it  is 
necessary  and  proper  for  you  to  take  into  consideration  all  facts 
and  elements  which  would  reasonably  and  necessarily  be  taken 
into  consideration  by  a  prospective  purchaser  of  said  property. 

In  that  connection,  the  following  elements  may  be  properly 
taken  into  consideration  in  arriving  at  the  fair  market  value  of 
the  part  taken  and  the  severance  damage  if  any  to  the  remaining 
portion :  the  fact  that  the  property  is  presently  being  devoted  to 
industrial  purposes,  the  improvements  thereon,  the  present  util- 
ity and  usability  of  the  land  and  the  improvements  thereon  for 
such  a  present  purpose,  the  area  and  location  of  the  property,  its 
accessibility  to  centers  of  population  and  markets,  its  relation  to 
existing  traffic  arteries,  including  the  Ramona  Freeway  and 
Olympic  Blvd.,  the  fact  of  highly  developed  business  areas  or 
centers  in  the  immediate  vicinity,  and  all  available  uses  to  which 
said  property  is  adapted,  including  its  present  use  and  its  highest 
available  and  potential  use.28 

2«  People  v.  Murata,  161  CalApp  2S  Los    Angeles    County    v.    Pan 

2d  369,  326  P2d  947.  American  Dev.  Corp.,  146  Cal2d  15, 

27  People  v.  La  Macchia,  41  Cal2d  303  P2d  61. 
738,  264  P2d  15. 
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(4)  You  are  instructed  that  the  price  fixed  by  an  agreement 
between  the  owner  of  property  and  public  corporations,  such  as 
the  State  of  California,  County  of  Los  Angeles,  or  municipal  cor- 
poration, seeking  to  condemn  the  land  by  virtue  of  eminent 
domain  or  having  the  power  so  to  do,  cannot  be  taken  as  a 
criterion  of  the  market  value  of  other  land  in  the  vicinity.  The 
prices  so  fixed  by  compromise,  when  there  can  be  no  other  pur- 
chasers, and  the  seller  has  no  option  to  refuse  to  sell  and  can 
only  elect  between  the  acceptance  of  the  price  offered  and  the 
delay,  uncertainty  and  trouble  for  legal  proceedings  of  an  assess- 
ment, is  not  a  reasonable  or  fair  test  of  just  compensation  for 
the  defendant's  property.  It  is  in  no  sense  a  sale  in  the  market. 

You  are  instructed  that  the  price  paid  by  a  public  corporation 
such  as  the  State  of  California,  County  of  Los  Angeles,  or  any 
municipal  corporation,  for  other  property,  said  party  having  the 
right  of  condemnation  by  virtue  of  eminent  domain,  is  not  a 
proper  basis  for  a  determination  of  market  value  of  the  property 
here  in  question.  Such  sales  are  not  a  fair  criterion  of  value  for 
the  reason  that  they  are  in  the  nature  of  a  compromise.  The 
fear  of  the  one  party  or  the  other  to  take  the  risk  of  legal  pro- 
ceedings ordinarily  results  in  the  one  party's  paying  more  or  the 
other  party's  taking  less  than  is  considered  to  be  the  fair  market 
value  of  the  property.  For  these  reasons  such  sales  are  not 
proper  evidence  of  value  in  any  case,  whether  in  a  proceeding  by 
the  same  condemning  party  or  otherwise.29 

Illinois. 

(1)  The  jury  are  not  to  consider  the  price  which  the  prop- 
erty  would   sell   for   under   special   or   extraordinary   circum- 
stances, but  its  fair  cash  market  value  if  sold  in  the  market 
under  ordinary  circumstances  for  cash,  and  not  on  time  and 
assuming  that  the  owners  are  willing  to  sell,  and  the  purchaser 
is  willing  to  buy.30 

(2)  In  arriving  at  the   fair  cash  market  value   of  the 
premises  sought  to  be  taken  by  the  petitioner  in  this  proceeding 
and  in  determining  the  question  whether  any  of  the  property  of 
the  several  owners  not  taken  will  or  will  not  be  damaged  or  if 
damaged,  then  in  determining  the  amount  of  such  damages, 
the  jury  should  consider  the  use  to  which  the  several  pieces 
or  parcels  of  land  taken  or  claimed  to  be  damaged  were  put  or 

29  Los   Angeles   County  v.  Faus,  123  111  188,  14  NE  18;  Calumet  Riv- 
48  Cal2d  672,  312  P2d  680.  er  Ry.  Co.  v.  Moore,  124  111  329,  15 

30  Phillips  v.   Scales  Mound,  195  NE   764;    Brown  v.   Calumet   River 
111  353,  63  NE  180,  Ry.   Co.,   125   111   600,   18   NE   283; 

For  similar  instructions,  see  Kier-      Kansas  City  v.  Bacon,  157  Mo  450, 
nan  v.  Chicago,  S.  F.  &  C.  Ry.  Co.,      57  SW  1045. 
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were  adapted  on  the  date  of  the  filing  of  the  petition  herein,  but 
you  should  wholly  disregard  any  evidence  as  to  any  possible 
future  use  to  which  it  is  claimed  said  premises  may  be  put, 
providing  you  believe  from  the  evidence  and  your  view  of  the 
premises  that  such  use  did  not  enter  into  or  affect  such  fair 
cash  market  value  of  such  premises  taken  or  claimed  to  be 
damaged  on  the  date  of  the  filing  of  the  petition  herein.31 

(3)  The  court  further  instructs  the  jury  that  in  assessing 
the  respondents'  compensation,  you  should  not  assess  the  same 
on  the  basis  of  what  the  owner  would  take  for  the  rights  to  be 
acquired,  or  what  you  would  take  and  let  the  dam  remain  in 
place  if  you  were  the  owner.  Neither  should  you  assess  such 
compensation  on  the  basis  of  what  the  dam  or  its  maintenance 
may  be  worth  to  the  petitioner.  These  are  improper  to  be  taken 
into  consideration  in  assessing  the  compensation.  You  should, 
at  all  times,  keep  in  mind  that  the  decrease  in  the  actual  fair 
cash  market  value  of  the  respondents'  lands  by  reason  of  the 
construction  and  maintenance  of  the  dam  is  the  proper  measure 
of  the  compensation  which  you  are  to  ascertain  in  this  case.32 

Indiana. 

By  the  term  "market  value"  is  meant  the  amount  for  which 
the  property  would  actually  sell  at  the  time  of  the  taking  of  the 
strip  of  land  in  controversy,  $s  between  one  who  wants  to  sell 
and  the  one  who  wants  to  buy,  and  not  the  amount  for  which  it 
would  sell  at  a  forced  sale.33 

Iowa. 

As  bearing  upon  the  question  of  the  fair  and  reasonable 
market  value  of  plaintiff's  leasehold  as  heretofore  defined,  not 
as  distinct  and  independent  items  of  damages,  but  as  elements 
bearing  upon  and  as  tending  to  show  the  reasonable  market 
value  thereof  as  defined  in  the  preceding  instruction,  you  may 
consider  all  the  varied  elements  of  value  as  disclosed  by  the 
evidence  in  the  case  in  regard  to  the  location  of  said  premises: 
the  surroundings  thereof ;  its  accessibility ;  nearness  to  the  busi- 
ness center ;  the  use  to  which  the  same  has  been  put ;  the  purpose 
for  which  the  buildings  and  improvements  located  thereon  were 
used ;  the  general  construction  of  such  buildings ;  the  depreciation 
of  such  buildings,  if  any,  since  they  were  constructed  by  reason 

3  i  Public  Service  Co.  of  Northern  33  State  v.  Sawyer,  Circuit  Court, 

Illinois  v.  Leatherbee,  311  111  505,  Marion  County,  Indiana,  No.  40958. 

143  NE  97.  For  another  instruction  defining 

32  Central  Illinois  Public  Service  market  value,  see  Kansas  City  & 

Co.  v.  Deterding,  331  111  277,  162  N.  C.  R.  Co.  v.  Shoemaker,  160  Mo 

NE  865.  425,  61  SW  205. 
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of  their  use  for  the  purposes  for  which  they  were  constructed 
and  used;  the  manner  of  using  the  same  in  connection  with  the 
business  plaintiff  was  conducting-  with  the  equipment  in  said 
building. 

As  a  further  element  bearing  upon  and  as  tending  to  show 
the  fair  and  reasonable  market  value  of  said  leasehold,  as  here- 
tofore instructed,  you  may  consider  the  general  character  of 
the  machinery  as  installed  on  said  leased  premises ;  its  condition ; 
the  date  when  the  same  was  installed;  the  manner  of  installa- 
tion and  the  fair  and  reasonable  cost  of  installing  the  same  ma- 
chinery in  the  new  location  to  which  it  became  necessary  to 
remove  the  same  by  reason  of  the  condemnation  of  said  lease- 
hold interest  as  you  may  find  from  a  preponderance  of  the 
evidence. 

As  a  further  element  bearing  upon  and  as  tending  to  show 
the  fair  and  reasonable  market  value  of  plaintiff's  leasehold,  you 
may  consider  the  fair  and  reasonable  cost  of  removing  the 
machinery  and  equipment  from  said  leased  premises,  and  the 
fair  and  reasonable  cost  of  cartage  or  transportation  for  a  reason- 
able distance  which  you  may  find  was  necessary.  And  if  you 
find  from  a  preponderance  of  the  evidence  that  the  place  where 
said  machinery  so  installed  in  the  new  location  was  a  reasonable 
distance -such  as  might  reasonably  be  necessary  for  the  proper 
preservation  and  protection  of  said  machinery,  then  such  cartage 
and  transportation  to  the  place  where  the  same  was  installed 
may  be  included  in  the  damages  which  plaintiff  has  sustained  in 
your  determination  of  the  reasonable  value  of  the  leasehold  as 
heretofore  instructed,  as  well  as  all  the  other  facts  and  circum- 
stances in  evidence  which  tend  to  establish  the  value  of  said 
leasehold  at  the  time  it  was  taken.34 

Missouri. 

(1)  The  market  value  of  the  property  is  not  to  be  deter- 
mined by  the  value  of  the  strip  in  question  to  the  plaintiff,  or 
plaintiff's  necessity  of  acquiring  it,  nor  its  peculiar  value  to 
defendant.  These  considerations  must  in  no  way  be  allowed 
to  affect  the  determination  by  the  jury  of  the  value  of  the  whole 
property,  or  of  the  strip  sought  to  be  appropriated  by  plaintiff 
in  this  proceeding.36 

34  Des  Moines  Wet  Wash  Laundry  la  222,  242  NW  100.  See  also  Detroit 

v.  Des  Moines,  197  la  1082,  198  NW  v.  Hartner,  227  Mich  132,  198  NW 

486,  34  ALR  1517.  839. 

For   other   instructions   in   deter-          3S  St.  Louis,  K.  &  N.  W.  R,  Co. 

mining    the    difference    in    market  v.  Knapp,  Stout  &  Co.,  160  Mo  396, 

value,  see  Evans  v.  Iowa  Southern  61  SW  300. 

Utilities    Co.   of    Delaware,   205   la         For  an  instruction  defining  "mar- 

283,  218  NW  66;  Cory  v.  State,  214  ket  value/'  see  Kansas  City  &  N.  C. 
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(2)  The  market  value  of  the  property  means  its  actual 
value  independent  of  the  purposes  for  which  it  is  to  be  used 
by  the  railroad  company;  that  is,  the  fair  value  of  the  property 
as  between  one  who  wants  to  purchase,  and  one  who  wants  to 
sell  it.  The  market  value  is  not  what  could  be  obtained  for  it  in 
peculiar  circumstances  when  greater  than  its  fair  price  could  be 
obtained;  nor  its  speculative  value;  nor  the  value  obtained 
through  the  necessities  of  another.  The  market  value  is  not  to 
be  limited  to  that  price  which  the  property  would  bring  when 
forced  off  at  auction  under  the  hammer.  The  question  is:  If  the 
defendant  wanted  to  sell  his  property,  what  could  be  obtained  for 
it  upon  the  market  from  the  parties  who  wanted  to  buy  and  would 
give  its  full  value?  The  market  value  is  not  to  be  determined  by 
the  value  of  the  railroad  company  or  the  railroad's  necessity 
for  acquiring  it.  This  consideration  must  in  no  way  be  allowed 
to  affect  the  determination  by  the  jury  of  the  value  of  the 
property  sought  to  be  appropriated  by  the  railroad  company.36 

Texas. 

The  measure  of  damages  to  which  defendant  is  entitled  is 
the  full  market  value  of  lots  12  to  17,  inclusive,  in  block  171, 
and  you  will  return  a  verdict  for  the  defendant  in  the  amount 
so  found  by  you,  and  return  a  verdict  for  the  plaintiff  for  the 
land  in  controversy.  In  estimating  the  value  of  the'  property 
taken  for  public  use,  it  is  the  market  value  of  the  property  which 
is  to  be  considered.  You  are  instructed  that  the  market  value 
of  property  is  a  price  which  it  will  bring  when  it  is  offered  for 
sale  by  one  who  desires  but  is  not  obliged  to  sell  it,  and  is 
bought  by  one  who  is  under  no  necessity  of  having  it,  and  in 
this  estimate  you  will  not  consider  that  this  proceeding  is 
pending  to  take  said  property  by  condemnation.  In  determining 
the  value  of  the  property,  all  of  the  uses  to  which  it  may  be 
applied,  and  for  which  it  was  adapted  on  October  6,  19 — ,  are 
to  be  considered,  and  not  merely  the  condition  that  it  is  in  at 
the  time,  and  the  use  to  which  it  is  then  applied  by  the  owner. 
You  are  further  instructed  that  the  damages  cannot  be  meas- 
ured by  the  value  of  the  property  to  the  party  condemning  it, 
nor  by  its  need  of  this  particular  property.  You  are  further 
instructed  that  in  ascertaining  the  market  value  of  said  property 
on  October  6,  19 — ,  you  should  consider  the  condition  of  the 
property  at  that  time,  its  locality  with  respect  to  business  and 
demand  for  property  at  that  time,  and  any  increase  or  develop- 
ment thereof  that  might  have  been  reasonably  expected  in  the 
immediate  future  at  that  time.  In  ascertaining  what  the  market 

R,  Co.  v.  Shoemaker,  160  Mo  425,  61          36  Metropolitan    St.    Ry.    Co.    v. 
SW  205.  Walsh,  197  Mo  392,  94  SW  860. 
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value  of  the  property  involved  in  this  controversy  was  on  October 
6,  1904,  you  should  consider  the  conditions  then  existing  at  said 
time,  but  you  would  not  be  authorized  to  consider  speculative 
or  merely  possible  contingencies,  and  you  would  not  be  authorized 
to  consider  any  evidence  as  to  speculative  values.37 

Wisconsin. 

You  are  entitled  to  consider  what  Mr.  W.  sold  the  adjoining 
tract  for,  the  tract  to  A.  S.,  and  the  price  he  got  for  it ;  but  you 
are  not  bound  to  act  upon  that  alone,  and  you  ought  not  to  act 
upon  that  alone,  but  in  connection  with  the  other  evidence.  Mr. 
W.  had  the  right,  if  he  wished,  to  give  that  land  to  the  railroad 
company,  or  sell  it  for  what  it  was  worth,  or  less  than  it  was 
worth,  or  more  than  it  was  worth,  if  he  could  get  it,  so  what 
he  got  for  that  land  is  not  binding  upon  you  for  the  price  to 
be  fixed  by  you  upon  this  property,  but  only  as  an  item  of  evi- 
dence arriving  at  what  you  believe  from  the  whole  evidence  to 
be  the  actual  value  or  the  actual  market  value  of  the  property 
now  in  question.38 

§  1621.     Benefits  from  improvement. 

California. 

You  are  instructed  that  it  is  improper  for  you  to  base  your 
award  in  this  case  on  any  increase  in  value  arising  from  the 
improvement  proposed  by  the  plaintiff,  the  City  of  San  Diego. 

The  condemnation  project  or  improvement  as  a  city  park 
project  is  not  a  factor  to  be  considered  by  the  jury  in  de- 
termining the  reasonable  market  value  of  the  subject  property.39 

Illinois. 

The  court  instructs  the  jury  that  you  should  not  assess 
defendants'  damages  or  offset  benefits  upon  the  idea  that  peti- 
tioner will  operate  its  railroad  as  a  street  railroad.40 

Maryland. 

In  making  up  the  jury's  verdict  as  to  benefits  to  be  assessed 
to  the  property  owner,  the  only  matter  for  their  inquiry  is  the 
amount  of  increase  in  the  actual  market  value  of  the  remainder 
of  the  lot  on  University  Parkway  not  taken,  which  will  be 
caused  by  the  acquisition,  through  these  proceedings  by  the 
mayor  and  city  council  of  Baltimore,  of  title  to  her  land  con- 
demned and  taken  by  the  city  in  and  for  the  opening  of  Thirty- 
Seventh  Street  from  Charles  Street  to  University  Parkway, 

37  El  Paso   v.   Coffin,   40   TexCiv  39  San  Diego  v.  Boggeln,  164  Cal 
App  54,  88  SW  502.  App2d  1,  330  P2d  74. 

38  West  v.  Milwaukee,  L.  S.  &  W.  40  St.  Louis  &  S.  R.  Co.  v.  Smith, 
Ry.  Co.,  56  Wis  318,  14  NW  292.  216  111  339,  74  NE  1063. 
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and  their  verdict  as  to  benefits  should  be  limited  to  such  in- 
crease, if  any  there  be,  and  they  cannot  inquire  into  or  take 
into  consideration  the  amount  allowed  by  the  commissioners 
for  opening-  streets,  or  the  amount  that  they,  the  jury,  may 
allow  the  property  owner  as  damages  for  the  land  so  condemned 
and  taken  by  the  city.41 

Missouri. 

(1)  By  the  jury's  verdict  you  shall  show  a  correct  de- 
scription of  each  piece  or  parcel  of  property  taken,  and  the  value 
thereof,  and  of  each  piece  or  parcel  of  private  property  damaged, 
and  the  amount  of  injury  thereto.    You  shall  also  show  by 
your  verdict  the  amount,  if  any,  assessed  against  the  city,  and 
shall  show  the  amount  of  benefits  assessed  against  each  piece 
or  parcel  of  private  property  found  benefited  within  the  benefit 
district.  In  estimating  the  benefits  that  may  accrue  to  the  city 
and  to  the  public  generally,  or  to  any  property  in  the  benefit 
district,  by  reason  of  the  proposed  improvement,  you  shall  con- 
sider only  such  benefits  as  are  direct,  certain,  and  proximate.42 

(2)  In  arriving  at  the  verdict  the  jury  should  not  consider 
the  benefits,  if  any,  that  may  accrue  to  defendant  by  reason  of 
the  construction  of  said  road  and  which  are  common  to  other 
landowners  in  the  vicinity  of  said  road,  parts  of  whose  lands 
are  not  taken,  nor  should  the  jury  consider  the  opening  up  of 
new  country  by  the  plaintiff  as  a  special  benefit  to  defendant.43 

North  Dakota. 

The  board  in  assessing  the  damages  shall  estimate  the  ad- 
vantages and  benefits  the  new  road  or  alteration  of  an  old  one 
will  confer  on  the  claimant,  as  well  as  its  disadvantages.44 

Washington. 

(1)  If  the  jury  think  that  the  conditions  that  exist  in  that 
locality  without  the  improvement  projected  by  this  ordinance 
are  unsettled  with  respect  to  permanency  of  grade,  with  respect 
to  the  location  of  the  bridge  over  the  canal,  with  respect  to  the 
time  that  the  government  might  permit  the  canal  to  be  used 
at  the  present  grade,  if  you  think  that  the  present  conditions 
are  unsettled  so  as  to  affect  the  market  value  of  the  property, 
then  you  will  inquire  from  the  evidence  whether,  by  virtue  of 
this  proposed  public  improvement,  these  conditions  will  be 

4 1  Baltimore  v.  Megary,   122  Md  v.    Continental   Brick   Co.,    198    Mo 
20,  89  A  331.  698,  96  SW  1011. 

42  Kansas  City  v.  Bacon,  157  Mo          44  Schilling    v.    Carl    Tp.,    Grant 
450,  57  SW  1045.  County,  60  ND  480,  235  NW  126. 

43  St.  Louis,  M.  &   S.  E.  R.  Co. 
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settled,  whether  permanency  will  be  brought  about  affecting 
the  market  value  of  the  property,  and  if,  from  consideration 
of  the  whole  case,  you  are  satisfied  that  the  property  is  dam- 
aged in  excess  of  the  special  benefits  that  will  accrue  to  it  over 
and  above  the  general  benefit  flowing  to  the  public  from  this 
public  improvement,  then  your  verdict  would  be  for  damages 
with  respect  to  the  realty  alone  in  that  amount.45 

(2)  The  owner  of  lands  through  which  a  highway  is  estab- 
lished is  entitled,  in  common  with  the  general  public,  to  travel 
on  such  highway,  and,  although  by  reason  of  such  improvement 
such  travel  may  be  rendered  easier  or  more  pleasant  for  such 
owner  yet  the  benefit  afforded  to  him  thereby  is  a  general  bene- 
fit in  common  with  the  remainder  of  the  public ;  and  you  will  not, 
in  arriving  at  your  verdict  in  either  of  these  cases,  make  any 
deduction  from  any  damages  you  may  find  in  favor  of  the 
owner  by  reason  of  this  mere  right  to  travel  over  the  proposed 
highway.46 

§  1622.     Damages  and  benefits  to  portions  not  taken. 

Arkansas. 

In  this  case  the  claimant,  J.  C.,  seeks  to  recover  damage  for 
the  taking  of  his  property  and  the  construction  of  a  highway 
through  his  property.  Private  property  cannot  be  taken  for 
public  use  without  just  compensation,  and  if  you  find  from  the 
evidence  and  by  a  preponderance  thereof  that  the  County  of 
Van  Buren  took  and  damaged  the  property  of  the  claimant  you 
should  find  for  the  claimant,  in  such  a  sum  as  will  fairly  compen- 
sate him  for  the  said  damage  and  as  hereinafter  instructed. 

You  are  instructed  that  if  you  find  for  the  claimant,  J.  C., 
you  will  fix  his  damage  at  the  difference  in  the  fair  market  value 
of  the  property  before  and  after  the  construction  of  the  highway. 
You  are  further  instructed  that  if  you  find  that  the  highway 
as  constructed  created  a  special  benefit  to  the  other  lands  of 
the  claimant,  J.  C.,  you  may  set  whatever  benefits  it  is  to  his 
other  property  off  against  whatever  damage  you  find  he  has 
suffered.47 

48  In  re  Westlake  Ave.,  60  Wash  But  such  question  was  left  for  the 

549,  111  P  780.     "When  the  [trial]  jury  to  determine.    We  think  there 

court  used  the  words  'special  bene-  is  no  merit  in  the  contention  that  the 

fits  that  will  accrue  to  the  property/  court  by  this  instruction  commented 

in  the  instruction  complained  of  [the  upon  the  facts." 

foregoing  instruction],  these  words  46  State  v.  Kelley,  108  Wash  245,' 

had    reference    to    instructions    al-  182  P  942. 

ready  given  in  that  connection,  and  47  Cullum  v.  Van  Buren  County, 

plainly   did   not  assume  that  there  223  Ark  525,  267  SW2d  14. 
would,  in  fact  be  any  such  benefits. 
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California. 

You  are  to  determine  in  this  case  the  value  of  the  property 
taken  by  the  railroad  and  the  damage  to  the  remainder  of  the 
property  owned  by  the  defendants.48 

Illinois. 

(1)  The  jury  are  to  ascertain  from  the  evidence,  after  their 
own  view  of  the  property,  the  fair  market  value  of  the  property 
sought  to  be  taken,  and  also  the  damages,  if  any  have  been 
proved,  to  the  property  from  which  the  strip  is  to  be  taken. 
And  if  the  jury  believe,  from  the  evidence,  that  the  property 
occupied  by  the  ice  company,  in  its  present  condition,  has  a 
special  capacity,  as  an  entirety,  for  the  purpose  of  ice-freezing, 
cutting  and  transporting,  and  as  an  entirety  is  devoted  to  such 
purposes  and  that  the  value  of  such  tract  will  be  depreciated 
and  lessened  by  the  taking  of  the  strip  in  question,  then  the 
owners  of  the  property  are  entitled  to  recover  a  sum  equal  to 
such  depreciation  in  value.49 

(2)  The  court  instructs  the  jury  that  as  to  the  lands  not 
taken  the  measure  of  the  damages  is  the  reduction,  if  any,  in 
the  fair  cash  market  value  thereof  because  of  the  construction 
of  the  proposed  road,  and  if  you  believe  from  the  evidence  that 
the  property  of  the  defendants  not  taken  will  not  be  reduced 
in  such  market  value,  but  will  be  worth  as  much  immediately 
after  the  taking  of  such  lands  in  question  and  the?  construction 
of  the  proposed  road  as  it  was  when  the  petition  was  filed,  then 
you  should  not  allow  the  defendants  anything  for  damages  to 
such  lands  not  taken. 

#  #  # 

You  are  further  instructed  that  if  from  all  the  evidence  in 
this  case  you  find  that  the  fair  market  value  of  defendants' 
land  not  taken  will  be  depreciated  by  reason  of  said  land  being 
cut  in  irregularly  shaped  pieces  and  by  reason  of  constructing 
and  maintaining  additional  fences  upon  the  land  not  taken,  and 
if  you  further  believe  that  the  benefits  to  said  land,  by  reason 
of  the  construction  of  said  improvement,  will  not  offset  or  over- 
come the  damages  to  said  land  not  taken,  and  that  after  con- 
sidering all  the  special  benefits  to  said  land  not  taken  that  will 
enhance  its  value  by  reason  of  the  construction  and  maintenance 
of  said  hard  road,  that  the  defendant  is  still  entitled  to  com- 
pensation for  said  land  not  taken  by  reason  of  the  damages  to 
the  same,  then  you  should  award  to  the  defendant,  in  your 

48  Southern  Pacific  R,  Co.  v.  Hart,          49  Hyde  Park  v.  Washington  Ice 
3  CalApp  11,  84  P  218.  Co.,  117  111  233,  7  NE  523, 
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verdict,  such  an  amount  as  you  believe  from  the  evidence  will 
compensate  him  for  the  damages  to  the  land  not  taken.50 

(3)  The  court  instructs  you  as  a  matter  of  law  that  when 
a  part  of  a  tract  of  land  is  taken  for  an  improvement,  and 
damage  is  claimed  to  the  balance  of  the  tract  not  actually  taken, 
then  in  passing  upon  the  question  of  such  claimed  damage,  you 
should  not  allow  any  damage  on  account  of  a  possibility  that  at 
some  future  time  a  transmission  wire,  or  some  other  attachment, 
fall  down,  and  the  landowner,  or  some  of  his  property,  might 
be  injured  thereby.    Such  element  of  damage  is  too  remote  to 
be  considered  by  the  jury  in  arriving  at  their  verdict.51 

(4)  The  mere  presence  of  a  sewage  reduction  plant  upon 
the  property  sought  to  be  taken  in  this  proceeding  is  not,  stand- 
ing alone,  a  proper  or  legal  element  of  damage  to  the  property 
of  the  respondent  not  taken,  and  unless  you  believe  from  the 
evidence  that  there  will  be  some  proximate  and  direct  physical 
disturbance  of  the  property  not  taken,  or  a  right  of  property  of 
the  respondent  therein  by  reason  of  which  damage  results  to  the 
property  not  taken  in  excess  of  that  sustained  by  the  general 
public,  if  any,  you  should  find  by  your  verdict  that  the  respondent 
is  not  entitled  to  any  damage  to  this  property  not  taken.52 

Indiana. 

(1)  If  the  finding  of  the  jury  be  for  the  plaintiff,  it  will  be 
your  duty  to  assess  her  damages.  In  doing  this  you  may  take 
into  consideration  the  value  of  the  lands  taken  as  shown  by 
the  evidence;  and  in  addition  you  may  take  into  consideration 
the  damages  sustained  by  the  residue  of  plaintiff's  lands  as 
affected  by  such  taking;  and  in  doing  this  you  may  consider 
the  location  of  the  lands;  the  purposes  for  which  they  were  or 
might  have  been  used;  the  character  and  quality  of  the  lands; 
the  conveniences  for  farming,  if  farm  lands,  before  and  after 
such  taking;  the  shape  and  condition  in  which  such  lands  are 
left;  the  damage  of  such  land  as  affected,  if  affected  by  such 
taking  and  construction;  the  buildings  and  improvements  on 
said  lands,  and  how  affected ;  the  danger  of  fire,  if  any  has  been 
shown;  and  the  destruction  of  improvements,  such  as  fences, 
if  any  be  shown,  and  from  all  these  things,  and  all  the  evidence 
given  in  the  case,  it  is  for  you  to  fix  the  amount  of  her  re- 
covery.53 

80  Department    of    Public   Works      Johnson,  343  111  11,  174  NE  862. 

&  Bldgs.  v.  Griffin,  305  111  585,  137  63  Chicago,  I.  &  E.  Ry.  Co.  v.  Pat- 

NE  523.  tison,  26  IndApp  295,  59  NE  688. 

1 i  Illinois   Power  &    Light   Corp.  For  another  instruction,  see  Mun- 
v.  Cooper,  322  111  11,  152  NE  491.  cie  Natural  Gas  Co.  v.  Allison,  31 

82  Sanitary  Dist.  of  Rockford  v.  IndApp  50,  67  NE  111. 
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(2)  If  you  find  in  the  process  of  time  that  the  proposed 
road  will  reasonably  bring  added  benefits  to  this  land,  you  may 
consider  how  much  at  this  time  the  benefit  would  be  to  this  land 
by  establishing  this  road.64 

Massachusetts. 

(1)  You  may  take  a  part  of  a  lot  of  land,  front  part,  and 
then  you  may  leave  another  part  of  the  lot.    If  it  is  not  so 
advantageous  to  use  the  lot  afterwards  as  it  was  before,  peti- 
tioner has  a  right  to  recover  the  damage  to  the  remaining  land. 
If  the  petitioner  satisfies  you  that  it  has  suffered  damage  to  the 
remaining  land,  in  so  far  as  it  has  so  suffered  damage  it  is 
entitled  to  recover.55 

(2)  We  have  been  dealing  with  this  damage  question  in  two 
ways.   Some  of  the  questions  have  been  directed  to  the  market 
value  of  the  triangular  piece  of  land  actually  taken  and  some 
as  to  the  damage  of  the  land  which  is  remaining.   Personally  I 
feel  that  in  this  kind  of  a  case  you  will  probably  get  at  it  better 
by  comparing  the  fair  market  value  of  the  whole  lot  just  before 
the  taking  with  the  fair  market  value  of  the  whole  lot  right 
after  the  taking.    But  you  may  use  either  method,  the  result 
theoretically  is  the  same.  You  may  compare  the  market  value  of 
the  whole  lot  just  before  the  taking  and  the  market  value  of 
the  whole  lot  just  after  the  taking,  and  you  may  ask  yourselves 
what  in  fact  was  the  fair  value  of  the  land  actually  taken  and 
then  ask  yourselves  what  was  the  result  or  damage  to  the 
land  remaining,  and  then  by  using  the  figures  arrive  at  the  dif- 
ference, as  an  answer  to  the  two  questions.   You  should  deter- 
mine what  was  the  total  damage,  if  any,  to  the  whole  lot.  Your 
difficulty,  of  course,  is  where  you  have  a  small  strip  of  land 
like  this.    Counsel  all  agree  there  is  little,  very  little  oppor- 
tunity for  selling  such  a  strip  of  land  in  the  market.   In  other 
words,  it  has  no  real  market  value,  although  the  taking  of  that 
strip  of  land  may  lessen  the  value  of  the  land  remaining.   It  is 
for  you  to  say.    In  any  event,  what  you  are  striving  to  arrive 
at  is  the  total  damage  to  the  lot  caused  by  the  taking,  if  you 
find  there  to  be  any.56 

Missouri. 

In  estimating  the  damages  in  this  case  the  jury  should 
take  into  consideration  the  actual  value  of  the  strip  of  land 
sought  to  be  condemned  by  plaintiff,  and  benefits,  if  any,  and 
the  disadvantages,  if  any,  resulting  to  the  remainder  of  the 

54Fifer  v.  Ritter,   159  Ind  8,  64          5e  Baker  v.  Arlington,  271  Mass 
NE  463.  415,  171  NE  462. 

55  Vineyard    Grove    Co.    v.    Oak 
Bluffs,  265  Mass  270,  163  NE  888. 
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lands  of  defendant  not  taken  by  plaintiff,  from  the  appropria- 
tion by  plaintiff  of  the  strip  of  land  in  question  for  the  pur- 
pose of  its  said  railroad.  The  benefits  to  be  considered  and 
allowed  by  the  jury  are  the  direct  and  peculiar  benefits,  if  any, 
which  result  to  the  remainder  of  the  lands  of  defendant  not 
appropriated  by  plaintiff,  not  the  general  benefits  which  de- 
fendant derives,  in  common  with  other  landowners  in  the  vicin- 
ity, from  the  building  of  the  road.  Neither  should  the  jury, 
in  estimating  the  damages  in  this  case,  take  into  consideration 
such  inconveniences  and  disadvantages  to  the  defendant  as  are 
consequences  of  the  lawful  and  proper  use  of  the  railroad,  in- 
sofar as  the  same  are  common  to  the  other  landowners  in  the 
neighborhood,  portions  of  whose  land  are  not  taken.57 

New  Mexico. 

In  determining  the  fair  value  of  the  damages  to  the  lands 
of  the  defendants,  G.  and  T.,  not  actually  taken,  you  must  deter- 
mine the  difference  in  the  fair  market  value  of  the  remainder  of 
his  lands  immediately  before  and  after  the  taking  on  November 
18, 19 — .  You  may  and  should,  in  arriving  at  this  difference,  con- 
sider the  character  and  quality  of  the  lands  not  taken,  the 
situation  of  the  part  taken  with  reference  to  the  residue,  the 
effect  of  the  severance  of  the  tract  taken  from  the  residue,  and 
the  loss  of  value  to  the  residue  from  the  loss  of  the  availability 
for  use  of  the  part  taken. 

If  you  find  that  the  property  of  T.  or  G.,  other  than  that 
property  which  was  condemned,  was  enhanced  in  market  value 
because  of  special  benefits  accruing  to  T.  or  G.,  you  are  then  to 
offset  the  enhancement  or  increase  in  market  value  of  such  other 
lands  against  any  damages  due  to  the  arroyo  or  to  the  necessity 
of  building  fences  which  T.  or  G.  may  have  suffered  due  to  the 
construction  of  the  highway.88 

Ohio. 

Use  your  own  good,  sound  judgment  on  the  testimony 
that  you  have  heard  as  to  whether  or  not,  in  any  of  these  events, 
or  contingency  of  these  events,  any  damage  might  result  to  the 
residue  of  the  property,  and  if  so,  the  amount  thereof,  as  shown 
by  the  evidence.59 

57  Cape   Girardeau   &    C.   R.   Co.  B9  Grant  v.  Hyde  Park,  67  OhSt 

v.   Bleechle,   234   Mo   471,   137   SW  166,  65  NE  891. 

974,  AnnCas  1912D,  246.  Burden  of  proof  upon  land  owner 

For  another  instruction,  see  Kan-  to  show  that  land  not  taken  and  land 

sas  City  v.  Bacon,  157  Mo  450,  57  taken    constituted    a    single    tract, 

SW  1045.  Deercreek    Local   Board   of   Educa- 

88  Board  of  Comrs.  of  Dona  Ana  tion  v.   Payne,   86   OhApp    319,   88 

County  v.  Gardner,  57  NM  478,  260  NE2d  226. 
P2d  682. 
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Special  Instructions  Before  Argument. 

No.  1.  I  charge  you  that  in  considering  the  damage  to  the 
residue  you  may  take  into  'account  that  sum  which  you  consider, 
from  the  evidence  in  this  case,  to  be  an  amount  representing 
the  value  of  the  special  benefit  to  the  residue  and  which  is  spe- 
cifically applicable  to  the  residue  of  the  property  as  distinguished 
from  the  benefits  to  the  public  at  large. 

No.  2.  In  determining  the  damage  to  the  residue  of  defend- 
ant's tract  you  will  consider  the  effect  thereon  of  the  taking 
away  of  the  strip  sought  to  be  appropriated  and  its  application  to 
the  uses  proposed,  as  shown  by  the  evidence  in  this  case,  and 
you  will  determine  how  much,  if  any,  its  full,  fair  market  value 
will  be  impaired  by  reason  of  this  appropriation.  In  considering 
the  present  market  value  of  this  residue  you  will  consider  its 
value  as  a  part  and  parcel  of  the  entire  tract.  In  considering  its 
value  after  the  appropriation  is  made  you  will  consider  it  after 
the  25  foot  strip  has  been  appropriated  and  put  to  the  uses  stated 
by  plaintiff  in  the  application,  and  as  shown  by  the  evidence. 

General  Charge. 

I  instruct  you  that  in  assessing  any  damages  that  may  result 
to  such  property  owner  by  reason  of  the  appropriation,  other 
than  the  compensation  for  the  part  taken,  you  will  further  ascer- 
tain how  much  less  valuable  the  remaining  portion  of  such 
property  will  be  in  consequence  of  such  appropriation.  Damage 
to  the  residue  or  remaining  portion  of  defendant's  property  does 
not  arise  because  of  the  taking  by  the  plaintiff  but  arises  only 
as  a  result  of  such  taking.  In  assessing  damages  to  the  residue, 
if  you  find  the  same  to  have  been  damaged,  you  must  take  into 
consideration  the  uses  to  which  the  part  taken  is  appropriated 
or  put.  In  estimating  damages  to  the  residue  of  the  property, 
you  must  take  into  consideration  the  special,  direct  and  peculiar 
benefits  that  attach  to  the  remainder  of  the  defendant's  land 
not  appropriated,  resulting  from  the  proposed  improvement,  as 
shown  by  the  evidence  in  this  case,  but  not  the  general  benefits 
which  the  defendants  derive  in  common  with  the  general  public 
from  the  improvement  of  East  Fifth  Street  between  Main  and 
Pike  Streets.  Neither  should  you  take  into  consideration,  in 
estimating  damages,  if  any,  to  the  residue,  any  inconvenience 
to  which  the  defendant  may  be  put  as  are  consequences  of  the 
lawful  and  proper  use  of  the  land  actually  appropriated  insofar 
as  the  same  are  common  with  other  landowners  in  the  neighbor- 
hood or  the  general  public.  I  instruct  you  that  in  estimating 
the  damages  to  the  residue  you  will  consider  the  present  market 
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value  of  the  entire  tract  of  land  separate  and  apart  from  the 
improvements  thereon;  the  effect,  if  any  thereon,  of  the  taking 
away  of  that  part  appropriated  by  the  plaintiff,  and  in  consider- 
ing its  value  after  the  25  foot  strip  is  taken  therefrom,  the  value 
to  the  residue  should  be  considered  when  the  land  as  appropriated 
is  put  to  the  uses  stated  by  the  plaintiff.  In  estimating  the 
value  of  the  residue  of  defendant's  property  you  will  take  into 
account  that  sum  which  you  consider  to  be  an  amount  represent- 
ing the  value  of  the  special  benefit  to  the  residue  arising  from  the 
improvement,  as  shown  by  the  evidence  in  this  case,  and  which 
is  specifically  applicable  to  the  residue  of  the  property  as  dis- 
tinguished from  the  benefits  to  the  public  at  large.  The  difference 
in  value,  if  any  there  be,  of  the  residue  as  part  of  the  entire  tract 
and  the  value  of  the  residue  after  the  proposed  improvement  is 
completed  and  put  to  the  stated  use,  permits  a  balance  to  be 
struck  from  which  you  will  ascertain  if  there  is  a  damage 
to  the  residue  of  the  defendant's  land,  and  if  so,  the  amount  of 
such  damage.60 

Texas. 

The  defendant  is  entitled  to  just  compensation  for  the  land 
taken,  for  the  right  of  way  of  the  railroad,  and  also  for  the 
injuries,  if  any,  to  the  remaining  portion  of  defendant's  property. 
You  are  instructed  not  to  understand  that  the  value  of  the  land 
taken  is  to  be  estimated  at  its  value  for  use  independently  of 
the  balance  of  defendant's  property,  but  its  value  is  to  be  esti- 
mated with  reference  to  its  use,  or  reasonable  future  use,  in 
connection  with,  and  as  a  portion  of,  the  entire  property  of  the 
defendant.  If  you  believe  from  the  evidence  that  the  land  pro- 
posed to  be  taken  has  a  particular  value  by  reason  of  its  being 
adapted  to  a  particular  use  in  connection  with  the  defendant's 
business,  or  in  connection  with  the  reasonable  and  probable 
extension  of  that  business,  then  the  defendant  is  entitled  to 
what  the  land  is  worth  for  that  particular  use  or  purpose,  and 
also  to  compensation  for  the  injury,  if  any,  to  the  remainder  of 
the  defendant's  property.  In  ascertaining  the  amount  of  damages 
to  which  the  defendant  may  be  entitled,  you  are  to  take  into 
consideration,  not  only  the  purposes  to  which  the  land  is  or  has 
been  applied,  but  any  other  beneficial  purpose  to  which  it  could, 
from  the  evidence,  be  reasonably  applied,  and  which  would  affect 
the  amount  of  compensation  or  damages.® ! 

*°  Pickering  Hdw.  Co.  v.  Cincin-  with  the  Supreme  Court's  opinion, 
nati,  149  OhSt  275,  78  NE2d  563.  6  •  Dallas  Terminal  Ry.  &  Union 

The   foregoing  instructions   have  Depot  Co.  v.  Mosher  Mfg.  Co,  (Tex 

been  slightly  revised  to  correspond  CivApp),  60  SW  893. 
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§  1623.     Consideration  of  special  uses  to  which  land  may  be  put. 
Illinois. 

(1)  The  owner  of  the  land  is  entitled  to  the  use  and  enjoy- 
ment of  the  same  for  the  highest  and  best  use  to  which  it  is 
adapted,  and  if  you  find,  from  all  the  evidence,  that  a  large 
portion  of  the  M.  farm  is  by  the  proposed  railroad  cut  off  from 
the  water  supply,  and  the  several  parts  rendered  inconvenient 
of  access,  so  that  the  whole  farm  is  depreciated  in  market  value 
and  damaged  for  all  time,  then  you  should  take  such  facts  into 
consideration  in  estimating  the  damages.62 

(2)  In  fixing  the  amount  of  compensation  to  be  paid  to 
the  defendants,  severally,  you  should  take  into  consideration  the 
use  for  which  the  property  is  suitable  and  to  which  it  is  adapted, 
having  regard  for  its  situation  and  the  business  wants  of  that 
locality,  or  such  as  may  reasonably  be  expected  in  the  near 
future,  so  far  as  the  same  appears  from  the  evidence,  and  so 
far  as  the  same  may  have  affected  its  market  value  on  September 
14,  19—.63 

(3)  While  it  is  proper  for  witnesses,  in  making  their  esti- 
mate of  damages  to  be  allowed  the  defendant,  to  take  into  con- 
sideration any  use  to  which  they  believe,  from  the  evidence,  the 
property  in  question  may  be  profitably  appropriated,  yet  the 
jury  are  not  bound  to  base  their  verdict  upon  the  supposition 
that  it  would  be  appropriated  to  a  use  other  than  that  to  which 
it  is  now  devoted.64 

(4)  You  are  instructed  that  the  defendant  is  entitled  to  the 
highest  cash  market  value  of  the  70  acres  involved  herein  for 
the  best  and  most  valuable  use  to  which  it  was  adapted  on 
June  8,  19 — ,  provided  such  use  affects  its  market  value;  that 
the  highest  cash  market  value  is  the  price  for  which  the  owner, 
desirous  of  selling,  but  not  being  compelled  to  sell,  would  de- 
mand under  ordinary  circumstances  surrounding  the  sale  of 
property,  and  a  person  desirous  of  purchasing,  but  not  being 
compelled  to  purchase,  would  have  paid  for  it  on  said  date,  and 
if  it  further  appears  from  the  evidence  that  on  said  date  the 
property  had  any  special  value  to  the  defendant  from  what- 
ever cause  growing  out  of  the  best  use  to  which  it  was  then 
adapted,  such  special  value  belongs  to  her  and  she  is  entitled 
to  have  you  consider  it  in  determining  the  amount  of  your  ver- 
dict,  although  you   may  further   believe  that  there   was   no 

62  Galesburg  &   G.  E.  R.  Co.  v.          64  Phillips  v.  Scales  Mound,  195 
Milroy,  181  111  243,  54  NE  939.  Ill  353,  63  NE  180. 

63  Rock  Island  &   P.  Ry.   Co.  v. 
Leisy  Brew.  Co.,  174  111  547,  51  NE 
572. 
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existing  demand  on  that  date  for  such  purpose  or  purposes  for 
said  lands.65 

Indiana. 

If  the  land  taken  for  the  public  highway  in  this  case  has  a 
higher  market  value  by  reason  of  any  marketable  or  commercial 
deposits  it  contains  or  by  reason  of  a  use  or  uses  for  which  it 
may  be  adapted,  but  to  which  it  has  not  been  put,  the  owner  is 
entitled  to  the  market  value  as  so  enhanced. 

But  if  there  is  a  market  value,  nothing  more  than  the  differ- 
ence between  the  fair  cash  market  value  before  and  after  the 
improvement  as  explained  in  these  instructions  can  be  recovered, 
and  the  fact  if  it  be  a  fact,  that  the  owner  had  the  possibility 
of  putting  his  land  to  some  use  in  the  future  for  which  it  may 
have  been  worth  more  than  it  would  bring  in  the  market  at 
the  time  it  was  appropriated  does  not  justify  an  assessment  of 
damages  in  excess  of  the  said  difference  in  market  value  actually 
shown  before  and  after.66 

Massachusetts. 

The  jury  could  consider  the  evidence  of  all  of  the  uses  to 
which  this  property  was  adapted.  Upon  that,  in  connection  with 
those  uses,  you  can  take  into  account  in  the  S.  case  the  fact 
that  there  was  or  was  not,  as  you  find  it  to  be  from  the  evi- 
dence, a  supply  of  water  upon  the  premises.  If  that  would  give 
an  added  value  to  the  property  in  the  mind  of  any  purchaser 
in  the  open  market  and  in  the  mind  of  any  seller  in  the  open 
market,  you  could  take  that  into  account ;  but  you  could  not  use 
it  to  mark  up  a  price  beyond  the  fair  market  value  of  the  prop- 
erty. You  could  not  give  to  the  S.'s  in  their  case  the  value  of  the 
land,  for  instance,  to  the  town  of  Merrimac  as  a  water  supply. 
That  you  are  not  to  do.  If  you  find  that  it  was  adapted  to  use 
as  a  water  supply  and  that  that  fact  would  have  affected  the 
mind  of  anybody  in  dealing  with  the  property,  then  you  can  take 
that  fact  into  account,  but  that  is  the  extent  to  which  you  can 
go ;  you  may  think  that,  as  the  land  was  situated,  such  fact  did 
not  affect  its  value  at  all;  you  may  think  that  it  added  to  or 
decreased  its  value.  The  petitioner  is  not  entitled,  as  I  have 
just  said,  to  swell  the  damages  beyond  the  fair  market  value 
of  the  land  by  any  consideration  of  the  chance  or  probability  that 
the  petitioners  might  acquire  authority  by  legislation  to  carry 
the  water  in  pipes  for  the  purpose  of  supplying  the  town  of  Merri- 

65  Illinois  Light  &  Power  Co.  v.  600,  38  NE  790;  Rock  Island  &  P.  R. 

Bedard,  343  111  618,  175  NE  851.  Co.  v.  Leisy  Brew.  Co.,  174  111  547, 

For   other   instructions,   see   Chi-  51  NE  572. 

cago  &  E.  R.  Co.  v.  Jacobs,  110  111          66  State  v.  Sawyer,  Circuit  Court, 

414;   Snodgrass  v.  Chicago,  152  111  Marion  County,  Indiana,  No.  40958. 
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mac  or  any  other  town.   You  cannot  go  beyond  the  fair  market 
value  of  the  property  at  the  time  that  it  was  taken.67 

Missouri. 

In  determining  the  value  of  the  land  in  controversy,  taken 
by  plaintiff,  the  jury  may  take  into  consideration  its  location, 
the  uses  and  purposes  for  which  the  property  is  suitable  or 
adaptable  considering  such  location,  and  having  regard,  not 
alone  to  the  existing  business  wants  of  the  community  in  which 
the  same  is  located,  but  also  to  such  uses  as  may  be  reasonably 
expected  in  the  near  future,  together  with  all  the  surroundings 
and  conditions  as  shown  in  evidence  in  this  case;  and  you  may 
also  take  into  consideration  other  bona  fide  sales  of  property 
in  the  immediate  vicinity  and  similarly  located,  made  at  or 
about  the  time  the  commissioners  made  their  report  in  this  case, 
to  wit,  July  18,  19— .68 

Pennsylvania. 

The  jury  should  exclude  from  their  consideration  all  the 
evidence  showing  how  many  building  lots  that  part  of  the  land 
located  in  the  borough  of  Butler  could  be  divided  into,  and  what 
such  lots  would  be  worth  separately,  as  speculative  and  con- 
jectural. They  are  to  inquire  what  the  whole  tract  was  worth 
before  it  was  touched  by  the  railroad,  and  what  it  was  worth 
as  affected  by  the  location  of  the  railroad,  and  not  any  particular 
part.  The  jury  may  take  into  consideration  any  purpose  for 
which  the  land  had  value  at  the  time  of  the  entry  of  the  railroad 
company,  its  quantity,  its  location  with  reference  to  other  im- 
provements, its  adaptability,  for  particular  purposes  giving  it 
value;  but  it  would  be  improper  to  arrive  at  the  amount  of 
damages  by  estimating  the  number  of  lots  into  which  the  whole 
tract  or  any  part  of  it  might  be  divided,  and  then  estimating 
what  such  lots  might,  in  the  future,  be  sold  for,  and  considering 
how  the  location  of  the  road  might  affect  the  value  of  such 
lots.69 

Washington. 

(1)  As  you  have  been  before  instructed,  where  property 
is  taken  for  public  purposes  the  owner  is  entitled  to  its  fail- 
cash  market  value  for  the  uses  to  which  it  may  be  most  ad- 
vantageously applied,  for  which  it  would  sell  for  the  highest 
price  in  the  market;  and  if  you  should  find  from  the  evidence  in 
this  case  that  portions  of  the  land  taken  border  on  the  shores 

67  Sargent  v.  Merrimac,  196  Mass  Walsh,  197  Mo  392,  94  SW  860. 
171,  81  NE  970,  11  LRA  (NS)  996,  69  Reiber  v.  Butler  &  P.  R.  Co., 
124  AmSt  528.  201  Pa  49,  50  A  311. 

68  Metropolitan  Street  Ry.  Co.  v. 
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of  Chuckanut  Bay,  and  that  the  lands  immediately  in  front 
thereof  are  available  for  manufacturing  purposes  of  any  kind, 
and  that,  in  order  to  utilize,  lease,  or  sell  them  for  such  pur- 
poses, it  would  be  necessary  to  have  fresh  water;  that  on  other 
portions  of  the  land  not  taken  there  is  fresh  water  sufficient 
for  the  purpose;  and  that  the  construction  of  this  road  will 
interfere  with  the  bringing  of  the  water  over  the  right  of  way, 
this  is  an  element  that  you  would  have  a  right  to  consider  in 
estimating  the  damages  sustained.  In  this  connection  you  should 
also  take  into  consideration  the  fact  that  the  railway  company 
has  stipulated  in  this  case  and  agreed  to  construct  culverts 
upon  its  right  of  way,  under  its  track,  for  the  transmission  of 
water  from  all  springs  now  upon  the  uplands  not  taken,  and 
that  the  railway  company  would  be  bound  by  such  stipulation 
to  construct  its  road  in  such  manner  as  to  permit  the  flow  of 
the  water  from  such  springs  across  its  right  of  way. 

*     *     * 

In  this  case  if  you  should  find  that  the  land  taken  contains 
building  stone,  you  are  instructed  that  the  measure  of  com- 
pensation is  the  fair  market  value  of  the  land  taken  with  the 
building  stone  in  it,  and  the  profits  or  the  price  or  value  of  such 
building  stone,  if  the  same  or  any  part  thereof  will  be  taken 
by  the  proposed  right  of  way,  should  not  be  considered  by  you 
as  building  stone  in  arriving  at  your  verdict.  The  number 
of  tons  of  building  stone  that  could  be  obtained  from  the  land, 
and  the  value  per  ton  thereof,  or  the  royalties  thereon,  are  not 
to  be  considered  except  as  they  may  guide  you  in  fixing  the 
value  of  the  lands  taken  or  injury  to  quarry  lands;  and  as  a 
special  rule  for  your  guidance  in  arriving  at  the  value  of  any 
portion  of  the  quarry  which  you  may  find  from  the  evidence 
will  be  taken,  and  of  the  amount  of  damages  to  ai\y  portion 
of  the  quarry  not  taken,  I  instruct  you  that  the  compensation 
to  be  awarded  by  you  to  the  owners  is  to  be  estimated  by  a 
reference  to  the  uses  for  which  the  property  is  suitable,  having 
regard  to  the  existing  business  or  wants  of  the  community,  or 
such  as  may  be  reasonably  expected  in  the  near  future.70 

(2)  If  the  property  is  depreciated  in  value  by  rendering 
the  same  less  useful  for  the  purpose  to  which  it  is  devoted,  or 
if  its  capacity  to  transact  its  business  is  reduced,  or  if  the 
expense  of  transacting  its  business  is  increased  by  the  crossing, 
the  owners  of  such  road  are  entitled  to  compensation  therefor. 
Therefore,  if  the  jury  find  from  the  evidence  that  the  respond- 

70  Seattle  &  M.  E.  Co.  v.  Boeder, 
30  Wash  244,  70  F  498,  94  AmSt 
864. 
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ent's  logging  road  will  be  diminished  in  value,  as  above  ex- 
plained, taking  into  consideration  the  purpose  of  the  logging 
road  and  its  connection  with  respondent's  plant  and  property, 
you  will  allow  the  respondents  such  sum  as  will  be  fair  and 
just  compensation.71 

(3)  In  estimating  the  value  of  the  real  estate  you  may 
consider  all  of  its  capabilities  and  all  of  the  uses  to  which  it  is 
applied,  and  for  which  it  is  adapted,  but  you  shall  not  consider 
the  fact,  if  you  find  such  fact  to  be,  of  the  unwillingness  of  the 
owner  to  sell  or  dispose  of  said  property.72 

§  1624.    Damages  incident  to  use  of  property  by  condemnor. 
Indiana. 

In  estimating  the  damages  which  you  will  award  in  favor 
of  the  plaintiffs,  you  have  no  right  to  consider  any  injuries 
which  might  result  to  plaintiffs  from  any  negligence  or  unskil- 
fulness  of  the  defendant  in  the  operation  and  maintenance  of  its 
pipe-lines  over  the  strip  of  land  sought  to  be  appropriated 
therein,  since  the  plaintiffs  would  have  the  same  right  to  sue 
for  and  recover  damages  for  such  negligence  or  unskilfulness 
as  would  any  other  person  injured  thereby.73 

Kentucky. 

If  the  jury  believe  from  the  evidence  that  the  defendant 
entered  upon  the  plaintiff's  private  alley,  and  built  a  railroad 
track  or  tracks  across  the  same,  they  must  find  for  the  plaintiff 
such  damages  as  they  shall  believe  from  all  the  evidence  she 
has  sustained  thereby,  not  exceeding  $3,000;  but,  in  estimating 
the  damages,  they  shall  not  take  into  consideration  the  running 
of  trains  thereon.74 

Missouri 

Under  the  law,  the  railroad  'company  will  be  liable  here- 
after to  the  defendant  for  any  damages  which  he  may  sustain  by 
reason  of  destruction  of  property  by  fire  which  may  be  set  or 
caused  by  the  trains  of  the  railroad  company  in  operating  its  line, 
and  any  such  damages,  if  any,  he  ever  sustains,  will  be  the  proper 
subject-matter  of  future  actions ;  but,  in  determining  the  amount 
of  compensation  which  you  will  allow  the  defendant  in  this 
action,  you  cannot  take  into  consideration  nor  allow  any  sum 

7 1  Northern    Pacific    R.    Co.    v.         73  Muncie  Natural  Gas  Co.  v.  Al- 
Union  Lbr.  Co.,  76  Wash  563,  137      lison,  31  IndApp  50,  67  NE  111. 

P  306.  74Covington    &    Cincinnati    Ele- 

72  Ham,    Yearsley    &    Ryrie    v.  vated  R.  &  Transfer  &  Bridge  Co.  v. 
Northern  Pacific  R.  Co.,  107  Wash  Ruffra,  19  KyL  284,  40  SW  383. 
378,  181  P  898. 
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or  amount  whatever  on  account  of  exposure  or  liability  of  prop- 
erty to  damage  or  destruction  by  fire  caused  or  set  by  the  trains 
in  the  operation  of  the  road. 

*  *     * 

In  arriving  at  your  verdict,  and  in  estimating  the  amount  of 
damages,  if  any,  which  you  will  allow  the  defendant,  you  should 
not  take  into  consideration  any  damage,  if  any,  which  may  arise 
from,  or  be  due  to,  smoke  or  noise  from  trains  passing  over 
the  road,  or  the  ringing  of  bells  or  sounding  of  whistles. 

*  *     * 

In  arriving  at  your  verdict,  and  in  estimating  the  amount 
of  damages,  if  any,  which  you  will  allow  the  defendant,  you 
should  not  take  into  consideration  as  an  element  of  damage  any 
danger  to  life  and  limb,  if  any,  which  may  arise  from  trains 

passing  over  the  road. 

*  *     * 

In  arriving  at  your  verdict  and  in  estimating  the  amount 
of  damages,  if  any,  which  you  will  allow  the  defendant,  you 
should  not  take  into  consideration  any  damage,  if  any,  which 
may  arise  from  the  scaring,  frightening,  or  killing  of  animals 
while  on  the  right  of  way,  or  the  danger  to  person  of  the  owner, 
his  agents,  or  servants,  in  crossing  said  railroad.78 

Texas. 

Unless  the  jury  find  and  believe  from  the  testimony  that  the 
defendant  was  negligent  in  the  construction  or  operation  of  its 
railway,  you  will  find  against  the  plaintiff  on  the  question  of 
compensation  for  discomforts  and  annoyances,  if  any,  occasioned 
by  the  construction  and  operation  of  its  railway.76 

Washington. 

You  have  the  right,  and  it  is  your  duty,  to  take  into  con- 
sideration whatever,  if  any,  additional  expense  respondent  will 
be  put  to  in  order  reasonably  to  insure  safety  in  the  operation 
of  its  logging  road  and  trains,  having  reference  to  the  lives 
and  property  and  any  other  factor  that  it  must  reasonably 
take  notice  of  in  operating  its  trains  just  as  the  situation  will 
be,  including  whatever  change  there  may  be  in  structural  condi- 
tions or  distance,  not  as  an  element  of  specific  damages,  but  as 
a  burden  cast  upon  respondent's  property  affecting  the  market 
value  thereof.  You  may  not,  however,  take  into  consideration 
any  damages  or  liability  therefor  on  account  of  accidents  that 
may  or  may  not  happen  at  the  crossing.77 

7 "Kansas  City  &  N.  C.  R*  Co.  v.      Clifford  (TexCivApp),  94  SW  168. 

Shoemaker,  160  Mo  425,  61  SW  205.         77  Northern  Pacific  R.  Co.  v.  Union 

76  Texas   Short  Line  Ry.   Co.  v.      Lbr.  Co.,  76  Wash  563,  137  P  306. 
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§  1625.     Damages  for  inconvenience  resulting  from  location  of 

road  through  land. 
Indiana. 

I  instruct  you  that  the  defendant,  under  the  law,  is  entitled 
to  just  compensation  for  the  strip  of  land  that  has  been  appro- 
priated by  this  proceeding,  including  compensation  for  incon- 
veniences imposed  by  such  appropriation,  if  you  find  from  the 
evidence  that  any  inconveniences  have  been  imposed  on  defend- 
ant by  such  appropriation  but  I  further  instruct  you  that  it  is 
not  essential  that  such  compensation  shall  be  paid  or  allowed 
in  money.  If  you  find  that  benefits  have  accrued  to  the  land  of 
the  defendant  by  reason  of  the  establishment  and  construction 
of  the  highway  through  the  lands  of  the  defendant,  you  should 
take  such  benefits  into  consideration  in  determining  whether  the 
defendant  is  entitled  to  recover  damages  in  this  proceeding.78 

Missouri. 

In  estimating  the  damages  to  be  allowed  the  defendant,  the 
jury  will  take  into  consideration  the  amount  and  value  of  the 
land  taken  for  right  of  way,  the  size  and  shape  of  the  two  tracts 
into  which  the  farm  is  divided  by  the  location  of  the  right  of 
way  through  it,  the  cuts  and  fills,  the  inconvenience  in  getting 
from  one  part  of  the  farm  to  another  on  account  of  the  location 
of  the  railroad,  any  inconvenience  in  getting  to  water,  and  will 
allow  defendant  such  sum  as  will  reasonably  compensate  him  for 
the  injury  he  has  sustained  by  the  appropriation  of  the  right  of 
way  through  the  farm.79 

Montana. 

You  are  instructed  that  the  defendants  may  not  be  compen- 
sated for  the  relocation  of  a  highway,  although  such  relocation 
diverts  traffic  from  their  door  and  diminishes  their  trade  and 
thus  depreciates  the  value  of  their  land.80 

§  1626.    Damages  no  more  than  benefits. 

Illinois. 

If  the  jury  believe  from  the  evidence  and  their  view  of  the 
premises  that  the  maintenance  of  a  forest  preserve  upon  the 
property  sought  to  be  taken  herein  and  the  building  of  a  road 
thereon  will  enhance  the  fair  cash  market  value  of  the  property 
of  the  respondents  not  being  taken,  then  the  respondents  are 

78  State  v.  Sawyer,  Circuit  Court,      Shoemaker,  160  Mo  425,  61  SW  205. 
Marion  County,  Indiana,  No.  40958.  8O  State  v.  Peterson,  134  Mont  52, 

*»  Kansas  City  &  N.  C.  R.  Co.  v.      328  P2d  617. 
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not  entitled  to  recover  for  damages  to  such  property  not  being 
taken.81 

Indiana. 

While  the  constitution  of  this  state  provides  that  no  man's 
property  shall  be  taken  by  law  without  just  compensation,  it 
is  the  law  of  this  state,  as  applied  to  the  location  of  public 
highways,  that  benefits  derived  by  reason  of  a  road  having  been 
laid  out  may  suffice  to  constitute  just  compensation  for  land 
taken  and  appropriated  for  a  road  within  the  meaning  of  the 
constitutional  provision  requiring  such  compensation  to  be  made. 
So  in  this  case,  if  you  find  from  the  evidence  that  the  lands 
of  the  defendant  will  be  damaged  by  reason  of  the  location 
of  the  proposed  road,  or  by  reason  of  the  appropriation  of  a 
part  of  their  real  estate  for  such  purpose,  or  that  the  defendant 
will  be  entitled  to  some  compensation  for  the  land  as  taken, 
still,  if  you  further  find  that  the  real  estate  of  such  defendant 
will  be  benefited  in  a  sum  equal  to  or  greater  than  such  damages, 
and  of  the  value  of  the  real  estate  so  appropriated,  then  in  that 
case  such  defendant  should  not  recover  any  damages,  and  your 
verdict  on  the  issue  of  damages  should  be  for  the  plaintiff.82 

§  1627.    Damages  from  change  of  grade  of  street. 
Georgia. 

Damages  to  property  contemplated  by  law  must  be  an  actual 
decrease  of  the  market  value  of  the  property  caused  directly 
by  the  act  of  the  defendant  in  raising  the  grade  of  the  street, 
whereby  the  property  of  the  plaintiff  has  been  rendered  less 
valuable  on  the  market,  if  offered  for  sale,  than  it  was  before 
the  city  changed  the  grade  of  the  street.83 

Ohio. 

(1)  The  court  instructs  you  that  insofar  as  plaintiff's  cause 
of  action  for  damages  of  the  change  of  grade  is  concerned,  plain- 
tiff is  entitled  to  recover  as  a  matter  of  law  an  amount  equal 
to  the  difference  between  the  reasonable  market  value  of  the 
property  just  prior  to  the  establishment  of  the  new  grade  and 
the  reasonable  market  value  of  the  property  just  after  the 
establishment  of  the  new  grade ;  and  you  are  further  instructed 
that  in  law  reasonable  market  value  means  the  price  which  a 
willing  buyer  would  be  willing  to  pay  and  a  willing  seller  would 
be  willing  to  take,  while  neither  buyer  nor  seller  are  under  any 
compulsion  to  buy  or  sell,  taking  into  consideration  any  lawful 

81  Forest  Preserve  Dist.  of  Cook  Marion  County,  Indiana,  ko.  40958. 
County  v.  Chicago  Title  &  Trust  Co.,  83  Wilson   v.   Bainbridge,    29    Ga 
351  111  48,  183  NE  819.  App  692,  116  SE  543, 

82  State  v.  Sawyer,  Circuit  Court, 
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use  or  uses  to  which  the  property  is  or  could  be  reasonably 
adapted. 

The  court  instructs  you  as  a  matter  of  law  that  in  determin- 
ing the  amount  of  damages  directly  caused  to  plaintiff  by  the 
grade  separation  work  and  change  of  grade  of  Monroe  Street, 
you  shall  measure  the  same  by  taking  the  difference  between 
the  reasonable  market  value  of  the  property  in  question  taken 
as  a  whole  immediately  before  and  the  reasonable  market  value 
of  the  property  in  question  taken  as  a  whole  immediately  after 
the  completion  of  the  grade  separation  work. 

In  determining  the  reasonable  market  value  of  the  said  prop- 
erty at  the  times  referred  to  you  are  not  restricted  to  the  use 
to  which  the  property  was  being  put  immediately  before  the  com- 
mencement of  said  work,  but  you  should  consider  in  that  con- 
nection any  lawful  use  or  uses  to  which  the  property  as  a 
whole,  both  real  estate  and  buildings,  was  reasonably  adapted 
at  the  times  in  question.84 

(2)  The  measure  of  damages,  in  cases  where  the  established 
grade  is  unreasonable,  is  the  difference  between  the  amount 
of  damages  which  would  have  resulted  to  the  party  from  the 
establishment  of  a  reasonable  and  proper  grade,  and  that  result- 
ing from  the  grade  actually  established.85 
West  Virginia. 

The  court  instructs  the  jury  that  if  you  believe  from  the 
evidence  that  the  value  of  the  plaintiff's  property  immediately 
after  the  paving  of  H.  Avenue,  including  the  benefits  of  such 
improvement  to  said  property,  if  any,  was  more  than  the  value 
of  the  property  immediately  before  the  improvement  was  begun, 
then  you  shall  find  your  verdict  for  the  defendant.86 

§  1627A.    Damages  to  lessor  and  lessee. 
Alabama. 

The  court  charges  the  jury  that  in  ascertaining  the  damages 
and  compensation,  if  any,  to  which  defendant  B.  Y.  may  be  en- 
titled for  the  condemnation  and  taking  of  the  unexpired  portion 
of  his  leasehold  interest  in  the  real  estate  owned  by  defendant 
S.  F.  W.,  you  should  not  take  into  consideration  the  loss,  if  any, 
sustained  by  defendant  B.  Y.  which  resulted  from  the  deprecia- 

84  Adapted  from   Anchor   Realty          The   action  was  trespass   on  the 

Co.  v.  New  York  Cent.  R.  Co.,  47  case  brought  by  an  abutting  proper- 

OhApp  319,  191  NE  830.  ty  owner  against  the  city  for  raising 

815  Gohman  v.    St.    Bernard,    111  the  grade  in  connection  with  initial 

OhSt  726,  146  NE  291,  41  ALR  1057.  paving  of  street.  The  instruction  set 

8e  Doss  v.  Mullens,  133  WVa  351,  out  here  was  approved. 
56  SE2d  97. 
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tion  of  the  personal  property  or  fixtures  owned  by  him  and  used 
by  him  in  the  operation  of  his  business  on  the  property  leased 
by  him  from  defendant  S.  F.  W.87 

Georgia. 

Now,  gentlemen,  I  charge  you  that  the  measure  of  compensa- 
tion where  a  leasehold  interest  is  taken  for  public  purposes  is 
the  value  of  the  leasehold  estate,  less  the  rents  provided  in  the 
lease  and  which  the  condemnee  is  obligated  therein  to  pay  during 
the  unexpired  term  of  the  lease.  In  other  words,  the  condemnee 
in  this  case  would  be  entitled  to  recover  the  reasonable  market 
value,  or  the  reasonable  value,  of  his  leasehold  estate  at  the 
time  the  premises  under  lease  were  taken  by  the  county,  less 
the  rents  provided  to  be  paid  by  the  condemnee  under  the  terms 
of  his  lease  for  the  unexpired  term. 

So,  gentlemen,  I  charge  you  that,  in  arriving  at  the  value  of 
the  condemnee's  leasehold  interest  in  the  premises  taken  by  the 
county,  that  you  would  have  the  right  to  take  into  consideration 
the  nature  of  the  business  carried  on  in  the  premises,  whether 
or  not  the  business  was  profitable,  the  profits  derived  from  the 
business  carried  on  in  the  premises  so  leased,  the  cost  of  the 
fixtures  or  other  improvements  placed  therein,  and  articles  pur- 
chased for  the  purpose  of  enabling  the  lessee  to  conduct  such 
business.  You  would  have  the  right  to  take  into  consideration  all 
of  those  facts  in  arriving  at  the  value  of  the  leasehold  interest. 
The  loss  of  profits  or  the  cost  of  improvements  or  fixtures  would 
not  be  items  of  damages  that  the  condemnee  would  be  entitled 
to  recover  in  this  case,  but  you  would  have  the  right  to  take  all 
of  those  circumstances  into  consideration,  if  shown  by  the  evi- 
dence, in  arriving  at  the  value  of  the  condemnee's  leasehold  in- 
terest in  the  premises  in  question. 

You  would  take  into  consideration  the  character  of  the  prem- 
ises leased,  its  situation  and  availability  for  different  uses  of 
said  premises,  not  only  the  uses  for  which  it  is  being  put,  but 
uses  to  which  the  premises  could  be  adapted;  its  location,  its 
situation,  its  capabilities;  and,  taking  all  of  the  facts  and  cir- 
cumstances as  disclosed  by  the  evidence  into  consideration,  ar- 
rive at  the  value  of  the  condemnee's  leasehold  estate. 

I  charge  you  that  he  would  be  entitled  to  recover  the  value 
of  the  leasehold  interest  at  the  time  the  premises  were  taken 
by  the  county,  less  the  rents  provided  for  in  said  lease  which 
the  condemnee  was  obligated  to  pay,  the  amount  of  rent  he  was 
obligated  to  pay  under  the  terms  of  the  lease.  You  would  take 

«7  Dothan  v.  Wilkes,  269  Ala  444, 
114  S2d  237. 
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into  consideration  the  unexpired  term,  the  period  of  time  to 
which  the  condemnee  was  entitled  to  possession,  use  and  enjoy- 
ment of  the  premises  taken  under  the  terms  of  the  lease.  You 
would  take  into  consideration  the  length  of  time  before  the  lease 
expired,  and  all  the  facts  and  circumstances,  and  arrive  at  just 
and  adequate  compensation  for  the  leasehold  interest  of  the 
condemnee  in  this  case.88 

Ohio. 

In  any  event  you  determine,  under  all  the  circumstances  and 
all  the  evidence  in  this  case  what  you  think  is  a  fair  market 
value  for  that  leasehold  interest,  using  the  same  rules  as  you 
would  use  in  determining  the  fair  market  value  of  the  farm 
itself:  What  could  the  same  be  fairly  sold  for  in  case  you  had 
a  willing  purchaser,  ready  and  willing  to  purchase,  and  also  at 
the  same  time  a  willing  seller  ? 

Now,  notwithstanding  the  difficulties  involved,  it  is  neces- 
sary for  the  jury,  if  you  proceed  in  that  manner,  to  fix  a  present 
worth  value  of  that  leasehold  interest,  and  deduct  that  from  the 
total  or  gross  value  of  the  farm  itself. 

Now,  there  has  been  some  evidence  in  this  case  in  regard  to 
the  value  on  sand,  probably  both  as  lying  under  the  ground  as 
well  as  after  it  has  been  removed.  The  court  wishes  to  caution 
the  jury  that  evidence  is  presented  in  order  to  help  you  arrive 
at  the  ultimate  question  which  you  must  finally  determine,  and 
that  is  the  value  of  this  property  which  the  plaintiff  is  taking. 
In  no  event  after  you  have  arrived  at  a  valuation  as  the  court 
has  indicated,  could  you  add  an  additional  amount  by  reason  of 
sand  and  gravel  to  be  removed.  If  that  is  of  value  to  you  in 
determining  the  value  of  the  land,  it  is  to  be  included  within 
that  determination.  In  other  words,  that  is  one  of  the  elements, 
as  a  building,  or  had  there  been  an  orchard  on  the  farm,  it  tends 
to  go  to  show  the  value  of  the  property  itself.89 

§  1627B.    Damages  for  right  of  way  for  electric  transmission 
lines. 

You  are  further  instructed  that  the  property  condemned  in 
this  proceeding  is  an  easement  for  a  right  of  way  over  a  strip 
of  land  one  hundred  feet  wide,  and  that  of  such  strip  there  will 
be  exclusively  taken  by  plaintiff  the  portion  for  the  location  of 
the  steel  towers  and  any  poles  to  carry  the  plaintiff's  electrical 
transmission  wires  and  that  as  to  the  balance  of  such  strip  the 

88  Minsk  v.  Fulton  County,  83  Ga  302,  16  NE2d  454,  which  involved 

App  520,  64  SE2d  336.  compensation  for  a  farm  subject  to 

89Muskingum  Watershed  Con-  a  lease  permitting  the  removal  of 

servancy  Dist.  v.  Funk,  134  OhSt  sand  and  gravel. 
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plaintiff  and  the  owner  will  have  the  joint  use  thereof,  the  land- 
owners' rights  being  subject  to  the  plaintiff's  easement  rights. 

*  *     * 

In  fixing  the  amount  due  the  landowners,  you  should  deter- 
mine each  of  the  following  elements : 

1.  The  fair  market  value  of  the  easement  appropriated; 

2.  The  damages,  if  any,  to  the  residue  of  the  approximately 
80  acre  tract  of  land  of  the  defendants  caused  by  taking  out  the 
easement ; 

3.  Such  other  damages,  if  any,  as  may  have  resulted  to  the 
defendants,  N.  and  N.,  from  the  construction  of  the  towers  and 
electric  line  across  their  land.90 

§  1628.     Farm  crossings  and  fences. 

Iowa. 

Under  the  law  the  plaintiff  is  entitled  to  one  adequate  crossing 
across  defendant's  right  of  way  on  his  farm,  at  such  a  rea- 
sonable place  as  plaintiff  may  designate,  and  defendant  will  be 
bound  to  furnish  such  crossing  at  such  place  upon  the  request 
of  the  plaintiff  for  the  same ;  but  whether  such  adequate  crossing 
will  be  a  surface  crossing  or  an  under  crossing  you  need  not 
consider  in  this  case,  but  should,  without  regard  thereto,  fix  the 
plaintiff's  damages  in  accordance  with  the  instructions  here 

given  you. 

*  *     * 

The  law  presumes  that  the  defendant  railroad  company  will 
furnish  and  construct  an  adequate  crossing  sufficient  to  meet 
the  necessities  of  the  plaintiff.  In  estimating  the  damages 
in  this  case,  you  should  assume  that  such  adequate  and  sufficient 
crossing  will  be  provided  by  the  railroad  company.91 

Missouri. 

The  law  requires  the  plaintiff  railway  company  to  fence  its 
right  of  way,  and  to  construct  all  necessary  gates  and  farm 
crossings,  and,  in  estimating  damages,  the  jury  will  consider  all 
necessary  fences  and  farm  crossings  as  actually  made.92 

§  1629.     Damages  for  obstruction  of  egress  or  ingress. 
California. 

Before  these  proceedings  were  commenced,  defendant  H.  and 
Sons  owned  the  property  herein  involved  facing  and  adjacent  to 

90  Northern  Indiana  Public  Serv-          92  Kansas   City  &   N.   C.  R.   Co. 
ice  Co.  v.  Nielsen,  123  IndApp  199,      v.  Shoemaker,  160  Mo  425,  61  SW 
109  NE2d  442.  205. 

91  Lough  v.  Minneapolis  &  St.  L. 
R.  Co.,  116  la  31,  89  NW  77. 
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the  easterly  side  of  Highway  101,  which  ran  along  said  Highway 
101  for  approximately  4,000  feet.  The  owners  of  property  facing 
on  property  such  as  Highway  101  have  the  right  of  access  to  and 
from  that  highway  and  have  the  right  to  receive  light  and  air 
from  that  highway.  This  right  of  access  is  a  right  to  come  onto 
and  to  leave  that  property  via  the  highway,  and  is  often  referred 
to  as  a  right  of  ingress  and  egress.  Ingress  means  coming  into 
or  entering  a  piece  of  property.  Egress  means  leaving  or  depart- 
ing from  a  piece  of  property.  This  right  of  ingress  and  egress 
includes  the  right  to  have  vehicles  come  from  the  highway  into 
the  property  and  from  the  property  to  the  highway,  and  the  right 
to  have  pedestrians  who  are  passing  the  property  on  foot,  or 
alighting  from  public  or  private  means  of  conveyance,  using  the 
highway,  enter  and  leave  the  same.  These  rights  are  property 
rights  and  belong  to  the  property  owners,  and  if  these  rights  are 
destroyed  or  impaired  for  the  benefit  of  the  public,  that  is  a 
damage  for  which  the  property  owner  is  entitled  to  be  reim- 
bursed. It  is  one  element  of  what  is  legally  called  severance 
damages. 

An  abutting  owner  has  the  right  to  a  free  and  convenient  use 
of  and  access  to  the  highway  on  which  his  property  abuts.  This 
right  of  ingress  and  egress  attaches  to  the  land  and  is  a  right  of 
property  as  fully  as  is  the  land  itself,  and  any  act  by  which  that 
easement  is  destroyed  or  substantially  impaired,  for  the  benefit 
of  the  public,  is  a  damage  to  the  land  itself  within  the  meaning  of 
the  Constitutional  provision  under  which  the  owner  is  entitled  to 
compensation. 

Although  owners  of  real  property  abutting  upon  an  existing 
highway  have  as  an  easement  or  appurtenance  to  such  property 
the  right  of  access  to  and  from  the  highway,  this  does  not  mean 
that  an  owner  of  abutting  property  is  entitled,  as  against  the 
public,  to  access  at  all  points  in  the  boundary  between  the  land 
and  the  highway. 

Such  owner  is  entitled  only  to  reasonable  and  convenient 
access  to  his  property,  considering  all  the  uses  to  which  the  prop- 
erty is  adapted  and  available. 

This  right  of  ingress  and  egress  that  I  have  described  ex- 
tends to  a  use  of  the  street  or  highway  by  such  means  of  con- 
veyance and  travel  as  are  appropriate  to  that  particular  highway 

and  in  such  a  manner  as  is  reasonable  and  customary. 

*     #     * 

When  the  right  of  ingress  and  egress  is  taken,  or  is  destroyed 
or  impaired,  the  damage  resulting  is  called  "severance  damage." 
It  is  not  the  only  element  that  is  called  severance  damage,  but  is 
included  under  the  heading  of  severance  damage. 
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You  are  instructed  that  under  the  facts  presented  the  right  of 
defendant  H.  and  Sons  to  access  to  and  from  Highway  101  along 
the  entire  approximately  4,000  feet  of  highway  frontage  has  been 
destroyed.  It  is  for  you,  however,  to  determine  the  extent  of 

that  impairment  in  money. 

*  *     # 

In  determining  the  amount  of  severance  damage,  if  any,  you 
may  take  into  account  such  factors,  if  you  find  from  the  evidence 
such  factors  exist,  as  alteration  or  reduction  in  size  of  the  re- 
maining land,  of  severance  of  remaining  land  into  an  irregularly 
shaped  piece  or  parcel,  or  reduction  of  particularly  zoned  portion 
of  the  property  which  abuts  on  the  highway,  of  loss  of  access 
from  the  highway  to  remaining  land  not  taken,  of  the  change  in 
grade  of  highway  and  improvements  in  relation  to  land  not  taken, 
of  the  taking  or  impairment,  if  any,  of  the  right  of  visibility  from 
the  highway  in  relation  to  remaining  property;  of  any  re-routing 
of  highway  in  relation  to  defendants'  undertaken  property,  as 
distinguished  from  re-routing  of  traffic  in  relation  to  highway, 
the  latter  of  which  you  may  not  take  into  account  in  determining 
the  amount  of  severance  damage;  and  you  may  also  take  into 
account  in  determining  the  amount  of  such  severance  damage, 
the  damage  resulting  to  land  not  taken  from  the  diversion  of  the 

highway  from  direct  access  to  defendants'  remaining  property. 

*  *     # 

Any  of  the  following  elements  which  you  may  find  from  the 
evidence  exists  in  this  case,  you  may  consider  in  determining  the 
severance  damage  suffered  by  defendants  to  the  extent  that  you 
find  such  elements,  or  any  of  them,  reduces  the  market  value  of 
the  remaining  land  by  reason  of  the  take  of  the  state  and  this 
condemnation  of  access  rights : 

(1)  The  loss  of  access  rights  along  that  portion  of  the  de- 
fendants' property  which  formerly  fronted  on  Highway  101.93 

Idaho. 

You  are  further  instructed  that  convenience  of  access  to  a 
highway,  formerly  enjoyed  by  the  owner  of  the  land  sought  to 
be  condemned,  and  impaired  by  reason  of  the  limited  access 
highway  proposed  to  be  constructed  and  for  which  condemnation 
of  defendant's  land  in  this  proceeding  is  sought,  can  be  consid- 
ered by  the  jury  with  the  other  testimony  in  the  case  in  fixing 
the  amount  of  damage  sustained  by  the  defendant.94 

Indiana. 

You  may  consider,  as  proper  elements  of  damages,  the  uses  to 
which  the  land  may  be  put  and  the  interference  with  the  ingress 

93  People  ex  rel.  Dept.  of  Public         94  State  ex  rel.  Rich  v.  Fonburg, 
Works    v.    Murray,    172    CalApp2d      80  Idaho  269,  328  P2d  60. 
219,  342  P2d  485. 
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or  egress,  the  interruption  of  the  communication  from  one  por- 
tion of  the  land  to  the  other,  resulting  from  the  construction  of 
said  lines  upon  the  land  appropriated,  the  annoyance  and  incon- 
venience, if  any,  occasioned  by  such  construction  upon  the  lands 
appropriated  in  crossing  from  one  portion  of  the  land  to  another, 
including  the  going  or  entering  upon  said  land  and  the  leaving 

therefrom. 

*     *     * 

In  estimating  the  damages  suffered  by  the  owner  of  the  real 
estate  in  controversy,  you  may  take  into  consideration  the  man- 
ner in  which  the  land  is  divided  by  the  lines  of  the  plaintiff  as 
affecting  the  size  and  shape  of  said  tract,  as  affecting  the  access 
to  the  various  portions  of  defendants'  said  lands,  and  as  affecting 
the  passage  from  one  part  of  said  lands  to  another,  to  which  may 
be  added  any  other  things  either  annoying  or  hurtful  and 
necessarily  incident  to  the  permanent  location  and  operation  of 
plaintiff's  power  lines  across  defendants'  premises.  The  rule  in 
condemnation  proceedings  is  that  all  damages,  present  or  prospec- 
tive, that  are  the  natural  or  reasonable  incident  of  the  improve- 
ment to  be  made,  or  work  to  be  constructed,  not  including  such 
as  may  arise  from  negligence  or  unskillf ulness  or  from  wrongful 
acts  of  those  engaged  in  the  work,  must  be  assessed.  Damages 
are  assessed  once  for  all,  and  the  measure  should  be  the  entire 
loss  sustained  by  the  owner,  including  in  one  assessment  all  the 
injuries  resulting  from  the  appropriation.95 

Iowa. 

The  only  element  of  damage  you  are  to  take  into  account 
and  consider  in  estimating  the  amount  of  his  recovery  is  the 
obstruction  and  interference  to  the  extent,  if  there  was  such, 
of  the  ingress  and  egress  and  the  inconvenience  in  getting  to 
and  from  plaintiff's  said  premises  as  a  result  of  the  construction 
of  defendant's  railroad  on  plaintiff's  said  land.  Upon  the  pay- 
ment of  damages  so  found  you  will  allow  interest  from  the  time 
said  railroad  was  constructed  to  the  present  time  at  the  rate  of 
six  per  cent.96 

§  1630.    Consideration  of  value  of  spring  on  land  taken. 

In  passing  upon  the  value  of  lots  12,  13,  34,  and  35  of 
block  7,  Mt.  Auburn  addition,  embraced  in  these  proceedings, 
and  known  as  "Parcels  8883,  8884,  8885,  8886,"  and  containing 
the  spring  of  water  known  as  "Willow  Spring/'  the  jury  are 
authorized,  in  connection  with  all  the  other  evidence  in  the 

««  Southern  Indiana  Gas  &  Elec.          *»«Darst  v.  Ft.  Dodge,  D.  M.  & 
Co.  v.  Jones  (Ind),  166  NE2d  127,         S.  K.  Co.,  194  la  1145,  191  NW  288, 
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case,  to  take  into  consideration  the  special  value  of  said  spring, 
if  any,  together  with  all  the  lawful  uses,  such  as  sale  of  water 
or  piping  to  supply  families,  to  which  the  owner  may  put  such 
spring  and  water  as  a  source  of  profit.97 

§  1631.     Value  of  land  for  water-power. 

The  landowner  is  entitled  to  damages  based  upon  the  most 
advantageous  and  profitable  use  that  he  can  make  of  his  land. 
If  you  find  that,  independent  of  the  city's  proceedings,  these 
parcels  had  a  value  for  water-power  purposes,  you  are  to  consider 
this  value  for  such  purpose  in  determining  its  value  for  its 
most  advantageous  use.  All  of  the  lands  in  question,  in  union 
with  the  lands  of  other  riparian  owners  along  the  river,  possess 
potential  value  for  water-power  purposes.  Our  Supreme  Court 
has  said  the  definition  of  the  word  "potential"  is  "having  latent 
power,  endowed  with  energy  adequate  to  a  result,  efficacious, 
existing  in  possibility,  not  in  act."  "Potential  existence  means 
merely  that  the  thing  may  be  at  some  time;  actual  existence, 
that  it  is  now."  In  awarding  compensation,  you  are  to  take 
into  consideration  this  potential  value  for  water-power  purposes 
or  potential  water-power  and  award  such  a  sum  as  will  fairly 
compensate  for  its  taking,  "limiting  consideration,  however,  to 
such  uses  as  may  be  reasonably  expected  to  be  made  within  a 
reasonable  time." 

In  determining  the  market  value  of  the  lands  of  V.,  you  must 
consider  the  water-power  value  of  these  lands,  if  any,  and  the 
availability  to  be  used  for  pond  values.  Evidence  has  been  offered 
in  this  case  that  certain  parcels  of  land  were  more  valuable 
because  they  could  be  used  as  part  of  a  plan  for  the  construction 
of  a  hydro-electric  plant,  that  is,  that  the  owners  could  get 
more  out  of  these  lands  for  that  purpose  than  for  any  other 
purpose,  and,  if  you  find  that  the  owners  could  get  more  out 
of  the  property  for  that  purpose  and  that  there  is  a  reasonable 
probability  that  they  would  be  able  to  do  so  within  a  reasonable 
time,  then  they  are  entitled  to  damages  based  upon  that  theory. 

In  this  case,  it  appears  that  as  to  one  parcel  owned  by  the 
C.  Power  Co.,  that  company  owns  both  sides  of  the  river.  As 
to  the  other  parcels,  the  ownership  on  one  side  is  in  one  person, 
on  the  other,  in  another,  and  I  instruct  you  that,  although  neither 
the  C.  Power  Co.  nor  any  one  of  the  individual  owners  has 
the  right  to  erect  a  dam  across  the  river,  and,  although  no 
two  or  more  of  them  have  such  right,  yet,  each  individual  owner, 
and  when  I  say  individual  owner,  I  include  the  C.  Power  Co., 

97  Kansas  City  v.  Bacon,  157  Mo 
450,  57  SW  1045. 
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because  it  may  be  classed  as  an  individual,  owns  an  interest 
in  the  power  furnished  by  the  stream,  all  of  which  may  be 
united  in  one  ownership  or  which  may  be  held  as  cotenants, 
and  this  interest  of  the  C.  Power  Co.  or  of  these  individual  owners 
cannot  be  taken  for  public  use  without  making  just  compensation 
therefor,  provided  there  is  a  reasonable  probability  that  the 
lands,  whether  under  the  river  or  on  the  low  lands,  and  the 
power  rights  incident  thereto  can  be  used  for  that  purpose 
within  a  reasonable  time.98 

§  1632.    Injuries  to  trees,  shrubbery,  or  growing  crops. 

(1)  In  determining  the  value  of  the  land  in  question  before 
and  after  the  taking  of  the  strip  of  land  in  controversy  for 
said  street,  you  may  take  into  consideration  the  fact  as  to 
whether  or  not  there  were  trees,  shrubbery,  or  plants  upon  said 
25-foot  strip  of  land  so  taken  by  the  city,  whether  the  same 
were  damaged  or  destroyed,  and  the  reasonable  market  value 
thereof." 

(2)  In  determining  the  fair  market  value  of  plaintiff's  farm 
immediately  before  the  city  took  the  portion  and  rights  of 
way  aforesaid,  you  should  consider  the  value  of  any  crops  then 
growing  on  said  portion  of  said  land  so  taken  and  any  and  all 
other  facts  and  circumstances  in  evidence  bearing  thereon. ' 

§  1633.    Condemnation  of  property  for  pest-house. 
Kentucky. 

If  the  jury  should  find  for  the  plaintiff,  then  the  criterion  or 
measure  of  damage  is  whatever  amount  plaintiff's  farm  has 
been  depreciated  in  market  or  salable  value  by  reason  of  the 
defendant's  locating  of  and  the  maintaining  of  its  pest-house  and 
carrying  on  the  same  in  proximity  to  his  farm.2 

Washington. 

The  measure  of  damages  in  a  case  of  this  kind  would  be 
and  will  be  what  you  believe  from  the  evidence  would  be  the 
fair  and  reasonable  rental  value  of  that  property  for  the  purpose 
for  which  it  was  taken  and  used.  It  is  what  damage  the  property 
sustained  by  reason  of  having  been  used  for  a  pest-house.  And 
you  must  ascertain  the  measure  of  damages  from  the  evidence, 

96  Allegan  v.  Vonasek,  261  Mich  »  Bracken  v.  Albia,  194  la  596, 
16,  245  NW  557.  189  NW  972. 

"Kukkuk  v.  Des  Moines,  193  2  Paducah  v.  Allen,  111  Ky  361, 
la  444,  187  NW  209.  23  KyL  701,  63  SW  981,  98  AmSt 

422. 
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not  from  any  preconceived  notions  of  your  own,  but  from  the 
evidence  brought  out  upon  the  trial,  and  from  that  come  to 
your  conclusion.3 

§  1634.     View  of  premises  by  jury. 
Iowa. 

The  purpose  of  viewing  the  premises  is  to  enable  the  jury 
better  to  understand  the  testimony  of  the  witnesses  respecting 
the  same,  and  more  intelligently  apply  such  testimony  to  the 
issues  before  them,  and  not  to  make  them  silent  witnesses 
in  the  case.  You  will  consider  the  evidence  in  the  light  of 
your  view  of  the  premises,  but  you  must  determine  the  facts 
of  the  case  from  the  evidence  alone.  You  must  not  base  your 
verdict  in  any  degree  upon  your  examination  of  the  premises.4 

Washington. 

In  this  case  you  have  been  permitted  to  view  the  premises 
in  question.  One  of  the  objects  of  the  view  was  that  you  might 
acquire  such  information  as  to  the  physical  conditions  and 
characteristics  there  as  would  come  to  one  through  the  sense 
of  seeing.  What  the  jury  see  they  know;  and  another  purpose 
of  the  view  was  that  by  putting  you  in  possession  of  such 
information  as  would  come  to  you  through  the  sense  of  seeing 
you  would  thereby  be  better  enabled  to  weigh,  consider,  and 
apply  the  testimony  which  would  be  introduced  in  the  trial  of 
the  cause.  In  this  case  it  is  your  duty  to  harmonize  the  testi- 
mony of  the  witnesses,  if  possible,  so  as  not  to  impute  false 
swearing  to  any  witness.  If  this  can  be  done  consistently 
with  the  truth,  you  should  do  so,  but  if  you  find  it  impossible 
to  harmonize  the  testimony,  and  if  you  find  further  from  the 
evidence  of  your  senses  of  view  and  from  the  testimony  on  the 
stand  that  any  witness  who  has  testified  before  you  has  wilfully 
testified  falsely  concerning  any  material  fact  in  the  case,  then 
you  have  a  right  to  disregard  his  entire  testimony,  except  in- 
sofar as  you  may  find  that  the  testimony  of  such  witness  is 
corroborated  by  other  credible  evidence  or  by  facts  and  circum- 
stances proved  on  the  trial.  And  if  in  your  judgment  the 
evidence  is  conflicting  as  to  the  benefits,  you  should  resort 
to  the  knowledge  gained  upon  your  view  as  bearing  upon  the 

3  Brown    v.    Pierce    County,     28  as    they    believe    it    entitled    to    in 
Wash  345,  68  P  872.  view  of  all  the   other   evidence   in 

4  Guinn  v.  Iowa  &  St.  L.  R.  Co.,  the    case    and   their    own   view    of 
131  la  680,  109  NW  209.  the  premises  was  not  error.     Trus- 

An    instruction   telling    the    jury      tees    of    Schools   v.    Kuhn,    261    111 
that  they  should  give  to  the  testi-      190,  103  NE  553. 
mony  of  the  witnesses  such  weight 
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weight  to  be  given  to  the  various  and  conflicting  statements 
and  estimates.5 

§  1635.    Right  of  jury  to  use  own  judgment  and  disregard  evi- 
dence in  determining  value. 

Alabama. 

The  court  charges  the  jury  that  the  opinion  of  experts 
as  to  the  value  of  the  property  described  in  the  complaint  is 
not  binding  on  the  jury.  You  are  not  bound  to  accept  it.  You 
have  the  right  to  reach  your  own  conclusion  from  all  the  evidence 
in  the  case,  and  entirely  disregard  the  opinion  of  the  experts 
as  to  the  value  of  the  plaintiff's  property,  if  in  your  sound  judg- 
ment, you  are  reasonably  satisfied  from  the  evidence  that  the 
opinion  of  the  experts  should  be  disregarded.6 

California. 

In  estimating  damages  the  jury  are  permitted  to  exercise, 
in  weighing  the  evidence,  their  individual  judgments  as  to  values 
upon  subjects  within  their  knowledge  which  they  have  acquired 
through  experience  and  observation.7 

Illinois. 

(1)  If  the  jury  believe  from  the  whole  evidence  that  they 
have,  from  personal  examination  of  the  premises,  arrived  at 
a  more  accurate  judgment  and  determination  as  to  the  value  of 
the  premises  sought  to  be  taken,  and  of  the  amount  of  damages, 
if  any,  than  is  shown  by  the  evidence  in  open  court,  then  and 
in  that  case  they  may,  upon  the  evidence,  rightfully  fix  the 
value  of  the  land  taken  and  the  amount  of  damages,  if  any,  over 
and  above  special  benefits,  if  any,  at  the  amount  so  approved 
by  their  judgment,  so  formed  from  personal  examination  of 
the  premises  as  a  jury,  even  though  it  may  differ  from  the 
amount  testified  to,  and  from  the  weight  of  testimony  given 
by  witnesses  in  open  court8 

(2)  If  you  believe  from  the  entire  testimony  and  from  your 
inspection  of  the  premises  that  any  witness  has  magnified  or 
exaggerated  the  value  of  the  land  taken,  or  the  damages  to  the 
land  not  taken,  on  account  of  his  interest  in  the  suit,  or  his 
prejudice,  or  want  of  knowledge  or  experience  or  truthfulness, 
then  you  have  the  right,  and  it  is  your  duty,  to  disregard  the 

5  Newell  v.   Loeb,   77  Wash  182,          *  Guyer  v.  Davenport,  R.  I.  &  N. 
137  P  811.  W.  Ry.  Co.,  196  111  370,  63  NE  732. 

6  O'Neill  v.  Birmingham,  221  Ala          See  also  Goss  Printing  Press  Co. 
580,  130  S  87.  v.  Lempke,  191  111  199,  60  NE  968; 

7  Beveridge  v.  Lewis,  137  Cal  619,  David  Bradley  Mfg.  Co.  v.  Chicago 
67  P  1040,  70  P  1083,  59  LRA  581,  &  Southern  Trac.  Co.,  229  111  170, 
92  AmSt  188.  82  NE  210. 
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evidence  of  such  witness  insofar  as  the  same  is  unjustly 
magnified  or  unjustly  increased,  either  as  to  the  value  of  the 
land  taken  or  the  damages  to  the  property  of  the  defendant 
not  taken.9 

Iowa. 

You  have  the  right  to  use  your  own  knowledge  of  the 
values  of  lands,  the  operating  of  railroads,  and  of  affairs  gen- 
erally, in  connection  with  the  testimony  as  to  the  values  and 
damages  which  has  been  given  by  the  witnesses.  By  this  is 
meant  that  you  are  not  obliged  to  rely  wholly  upon  the  opinions 
of  the  witnesses  as  to  the  value  of  this  land  or  as  to  the  damages, 
but  that,  in  connection  with  such  opinions,  you  may  use  and 
be  guided  by  your  own  judgment  on  such  matters.10 

Missouri. 

In  regard  to  the  evidence  before  you  of  experts  and  others 
concerning  the  value  of  the  land  taken  by  the  railroad  company, 
and  the  actual  damage,  if  any,  done  to  the  defendants'  land, 
you  are  not  bound  by  the  testimony  of  such  witnesses,  but  you 
may  apply  your  own  judgment  and  knowledge  as  to  such  values 
and  damages  in  arriving  at  your  verdict  in  connection  with  the 
testimony  offered  in  this  case  at  the  trial. !  f 

Oklahoma. 

All  these  matters  are  proper  for  your  consideration  in  deter- 
mining the  reasonable  market  value  of  the  property,  at  the 
time  it  was  taken,  and  the  damages,  if  any,  to  the  remaining 
lot;  but  you  are  not  bound  by  this  evidence  alone.  You  have 
been  permitted  to  make  a  view  and  inspection  of  the  property 
in  question  and  you  have  a  right  to  exercise  your  own  judgment, 
based  upon  your  inspection  and  observation,  together  with  all 
the  evidence,  which  has  been  permitted  to  go  to  you  during 
the  trial.  Remember,  all  this  evidence  and  your  own  observation 
are  for  the  purpose  of  enabling  you  to  form  a  correct  judgment 
as  to  the  reasonable  market  value  of  these  lots  on  March  21,  19 — , 
and  the  depreciation  in  value,  if  any,  of  the  remaining  lot,  caused 
by  the  excavation  made  by  the  railroad  company  on  the  lots 
that  it  took  from  B.,  and  in  your  deliberations  you  must  consider 

9  Kiernan  v.  Chicago,  S.  F.  &  C.  the  value  of  the  land,  or  the  dam- 

Ry.    Co.,    123    111    188,    14    NE    18.  ages,  then  it  was   their  right  and 

This   instruction  had  the  effect   of  duty  to   disregard  the   evidence   of 

telling  the  jury  that  they  "were  not  such  witness,  in  so  far  as  it  was 

obliged  to  accept  a  witness*  state-  thus  unjustly  exaggerated." 
ment  as  sworn  to,  but  that  if,  from          f  °  Hoyt  v.  Chicago,  M.  &  St.  P. 

the  entire  testimony,  and  their  in-  Ry.  Co.,  117  la  296,  90  NW  724. 
spection  of  the  premises,  they  be-          '  '  St.  Louis,  0.  H.  &  C.  Ry.  Co. 

lieved  any  witness  had  exaggerated  v.  Fowler,  142  Mo  670,  44  SW  771. 
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all  the  evidence  that  you  believe  credible,  and  give  it  such  weight 
as  in  your  judgment  you  deem  it  entitled  to.12 

§  1636.     Burden  of  proof. 
Indiana. 

Under  the  issues  thus  formed,  the  burden  is  upon  the 
defendant  to  prove  by  a  fair  preponderance  of  all  the  evidence 
in  the  case  the  damages  he  claims  to  have  sustained.  By  a 
fair  preponderance  of  the  evidence  is  not  necessarily  meant 
the  greater  in  number  of  witnesses,  but  what  is  meant  is  the 
greater  evidence  in  weight  and  credibility,  and  that,  considering 
all  the  evidence  in  the  cause,  the  evidence  tending  to  establish 
a  given  fact  outweighs  the  evidence  to  the  contrary.  If,  after 
considering  all  the  evidence  in  the  cause,  you  shall  find  that 
the  evidence  upon  any  question  is  evenly  balanced,  you  should 
answer  such  question  against  the  party  who  has  the  burden 
of  that  issue,  for  in  such  a  case  there  would  be  no  preponderance 
in  favor  of  such  proposition. ' 3 

Missouri. 

The  court  instructs  you  that  in  this  case,  the  burden  is  upon 
the  plaintiff  to  show  by  the  greater  weight  of  the  credible  evi- 
dence that  special  benefits,  as  described  in  other  instructions,  are 
conferred  upon  the  defendants'  land  by  the  construction  or  im- 
provement of  a  highway  through  the  same,  and  that  the  burden 
is  upon  the  defendants  to  prove,  by  the  greater  weight  of  the 
credible  evidence,  that  they  sustained  damages  in  the  taking  of 
the  land  in  question  in  excess  of  any  special  benefits  that  the 
jury  might  find,  by  all  of  the  evidence,  accrued  to  the  defendants' 
land  by  the  construction  of  the  road. ' 4 

North  Carolina. 

The  burden  of  this  issue  is  upon  the  plaintiff.  If  she  has 
offered  evidence  which  satisfies  you  by  its  greater  weight  that 
the  condition  of  that  house,  as  testified  to  by  her  witnesses,  that 
is,  the  deterioration  in  the  house,  the  cracks,  etc.,  were  caused  by 
the  excavation  made  by  the  defendant  then  it  would  be  your 
duty  to  take  into  consideration  the  damage  to  the  house  in 
arriving  at  your  verdict.  If  the  evidence  is  not  sufficient  to  satisfy 
you  by  its  greater  weight  that  the  work  done  by  the  State  High- 
way and  Public  Works  Commission  had  anything  to  do  with  any 

1 2  Blincoe  v.  Choctaw,  0.  &  W.  R.          * 4  State    ex   rel.    State   Highway 
Co.,  16  Okl  286,  83  P  903,  4  LRA      Comm.    v.    McMurtrey    (Mo),    300 
(NS)  890,  8  AnnCas  689.  SW2d  521. 

1 3  State  v.  Sawyer,  Circuit  Court, 
Marion  County,  Indiana,  No.  40958. 
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deterioration  in  the  house  itself,  you  will  disregard  that  and  then 
proceed  to  ascertain  from  this  evidence  and  by  its  greater  weight 
what  was  the  value  of  the  entire  property  owned  by  her  prior 
to  the  taking  of  this  600-foot  strip  of  land  23  feet  wide.  What 
was  the  fair  market  value  of  the  entire  property  prior  to  the 
taking  and  then  what  was  the  fair  market  value  after  the  taking, 
whether  or  not  it  had  depreciated  in  value  by  reason  of  the  tak- 
ing; deducting  the  latter  figure  from  the  former,  that  would  be 
the  net  damage  that  she  would  be  entitled  to  recover. ' 6 

Ohio. 

This  sort  of  case  is  different  from  the  ordinary  jury  trial  in 
that  there  are  no  issues  in  the  normal  sense  of  the  term,  and 
no  burden  of  proof  in  regard  to  the  evidence. 


However,  as  to  the  land  not  taken,  under  the  facts  as  shown 
by  the  evidence  in  this  case,  the  burden  is  upon  the  landowner 
to  show  by  a  preponderance  of  the  evidence  that  the  land  not 
taken  and  the  land  taken  was  devoted  to  a  common  purpose 
and  constituted  a  single  tract,  in  order  to  recover  damages  for 
that  part  not  taken. ' 6 

§  1637.    Previous  award  of  appraisers  not  to  be  considered. 

You  are  not  to  consider  the  amount  of  the  award  of  the 
appraisers  appointed  by  the  court  for  any  purpose  whatever. 
In  arriving  at  your  verdict  you  should  not  consider  the  amount 
of  the  award  as  any  evidence  as  to  any  question  involved  at 
this  time.  So  far  as  any  amount  of  damages,  if  any,  is  concerned 
the  case  is  before  you  the  same  as  if  no  award  was  ever  made, 
and  you  should  not  be  influenced  for  or  against  either  party 
by  the  fact  of  an  award  or  the  amount  thereof.  Neither 
should  you  be  prejudiced  for  or  against  either  party  to  the 
cause  by  any  preconceived  notions  of  your  own  as  to  the 
damages  in  such  a  case,  but  you  should  decide  the  question 
in  issue  from  the  evidence  as  given  you  by  the  witnesses  at 
this  time  and  the  law  as  given  you  by  the  court. 

The  question  of  the  right  of  the  state  to  condemn  the  land 
for  highway  purposes,  and  the  question  of  the  advisability  of 
the  route  selected  for  the  highway  are  not  involved  in  this  action 
and  should  not  be  considered  by  you  for  any  purpose.  • 7 

'  ' 5  Simmons    v.    North    Carolina  cation  v.  Payne,  86  OhApp  319,  88 

State    Highway    &    Public    Works  NE2d  226. 

Comm.,  238  NC  532,  78  SE2d  308.  l7  State  v.  Sawyer,  Circuit  Court, 

1 6  Deercreek  Local  Board  of  Edu-  Marion  County,  Indiana,  No.  40958. 
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§  1638.    Form  of  verdict. 

If  you  find  for  the  remonstrators  or  appellants  and  that 
they  are  entitled  to  an  award  of  damages,  the  form  of  your 
verdict  will  be  "We,  the  jury,  find  for  the  appellants  and  that 

they  are  entitled  to  damages  in  the  sum  of dollars  by  reason 

of  the  opening  of  the  highway  in  question/' 

If  you  find  against  the  remonstrators  or  appellants  and 
that  they  are  not  entitled  to  an  award  of  damages,  the  form 
of  your  verdict  will  be  "We,  the  jury,  find  against  the  appellants 
and  that  they  are  not  entitled  to  damages  by  reason  of  the 
opening  of  the  highway  in  question." ' 8 

18  In    re   Brewer,    Circuit   Court, 
Marion  County,  Indiana,  No.  3001. 
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1645.  Essentials.  1647.     Silence. 

1646.  Representations. 

§  1645.    Essentials* 
Arkansas. 

If  you  find  from  the  evidence  that  the  defendant  E.  J.  had 
an  interest  in  the  land  involved  in  this  suit;  that  the  plaintiff 
W.,  in  making  negotiations  for  the  purchase  of  said  property, 
informed  her  that  he  intended  purchasing  the  land  from  M.  T.,  J. 
W.,  and  F.  G. ;  that  she  represented  to  said  J.  W.  that  she  claimed 
no  interest  in  said  land,  and  led  him  to  believe  that  he  would 
get  a  good  title  from  the  above  purchase;  that,  acting  upon 
said  representations,  the  plaintiff  purchased  said  property,  then 
the  defendant  E.  J.  would  be  estopped  to  claim  now  that  she 
has  an  interest  in  said  property  adverse  to  the  plaintiff,  and 
your  verdict  will  be  for  said  plaintiff  for  possession  of  said 
property.  ' 

Georgia. 

I  charge  you  this  on  the  subject  of  estoppel:  Where  the 
estoppel  relates  to  the  title  to  real  estate,  the  party  claiming 
to  have  been  influenced  by  the  other's  acts  or  declarations  must 
not  only  be  ignorant  of  the  true  title,  but  also  of  any  convenient 
means  of  acquiring  such  knowledge.  Where  both  parties  have 
equal  knowledge  or  equal  means  of  obtaining  the  truth,  there 
is  no  estoppel.  In  order  for  an  equitable  estoppel  to  arise,  there 
must  generally  be  some  intended  deception  in  the  conduct  or 
declarations  of  the  party  to  be  estopped  or  such  gross  negligence 
as  to  amount  to  constructive  fraud,  by  which  another  has  been 
misled  to  his  injury.  I  charge  you  that  for  an  estoppel  to 
operate  against  a  party  signing  a  deed,  as  to  a  boundary  line 
between  two  adjacent  tracts  of  land,  the  description  included 
in  the  deed  of  the  boundary  line  in  question  must  be  sufficiently 
definite  and  accurate  to  put  the  party  signing  the  deed,  and  who 
it  is  claimed  is  estopped,  on  notice  as  to  the  definite  boundary- 
line  between  the  tracts  of  land  in  question,  and  if  it  is  too 
indefinite  to  put  the  party  executing  the  deed  on  notice,  then 

1  Winn  v.  Jackson,  158  Ark  644, 
245  SW  812. 
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it  would  not  amount  to  an  estoppel.  If  you  find  that  the  plaintiff 
has  not  put  before  you  sufficient  evidence  to  prove  the  land 
claimed  on  the  western  side  of  Beaver  Dam  Creek  was  in  fact 
a  part  of  the  plantation  known  as  "Forest  Hill,"  as  alleged  in 
his  petition,  then  he  cannot  recover,  and  your  verdict  should 
be  for  the  defendant.  In  an  ejectment  suit — and  this  is  an 
ejectment  suit — it  is  essential  that  the  evidence  should  identify 
the  land  and  locate  the  boundaries  in  such  a  manner  as  to 
enable  the  sheriff  to  put  the  plaintiff  in  possession  of  just  the 
right  land  and  no  more.  If  the  evidence  for  any  reason  fails 
to  give  you  the  facts  on  which  such  location  can  be  made  of 
the  land  in  dispute,  then  your  verdict  should  be  for  the  defendant. 
In  regard  to  the  partition  proceedings  and  plat  of  the  Waterloo 
Plantation,  I  charge  you  that  you  are  not  to  consider  these 
documents  as  evidence  of  title  of  the  plaintiff  to  the  land  sued 
for  as  part  of  Forest  Hill  Plantation,  but  you  are  to  consider 
these  documents  only  as  evidence  for  what  they  may  be  worth 
in  locating  the  boundaries  of  the  land  claimed  by  plaintiff  under 
his  own  chain  of  title  as  part  of  Forest  Hill  Plantation.  It  is 
for  you,  therefore,  to  say  whether  the  plaintiff,  claiming  this 
land  under  a  chain  of  title,  written  deeds,  and  muniments  of 
title  extending  back  over  a  number  of  years  as  claimed,  has, 
in  the  first  place,  shown  you  that  any  land  on  the  western  side 
of  Beaver  Dam  Creek  is  his  as  the  purchaser  and  owner  of  the 
Forest  Hill  Plantation;  next,  where  that  land  is,  and  within 
reasonable  limits  what  its  boundaries  are  and  what  its  amount 
is.  If  he  has  successfully  done  that,  by  the  greater  weight  of 
credible  testimony,  he  should  recover.  If  he  has  not,  your  verdict 
should  be  for  the  defendant.2 

Iowa. 

(1)  If  you  find  from  the  evidence  in  this  case  that  the  plain- 
tiff did  accept  all  of  said  loans  and  the  notes  and  mortgages  in 
connection  therewith,  and  approved  and  ratified  said  loans  in 
person,  knowing  that  the  same  had  not  been  submitted  to  or 
approved  by  said  M.  and  without  demanding  his  approval,  then 
plaintiff  is  now  estopped  from  claiming  that  such  loans  should 
have  been  so  approved,  and  the  fact,  if  it  be  a  fact,  that  the 
same  were  not  approved  by  M.  is  immaterial.3 

(2)  I  further  charge  you  that  even  though  the  bank  or  the 
plaintiff  failed  to  give  the  required  notice,  or  furnish  the  re- 
quired proof  of  loss,  those  requirements  might  be  waived  by 
the  defendant;  and  if  the  defendant  on  receiving  notice  and 
proof  of  loss,  even  though  at  later  dates  than  required  in  the 

2  Hill  v.  Neely,  151   Ga  276,  106          3  Pease   v.    Citizens    State   Bank, 
SE  729.  204  la  70,  214  NW  486. 
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bond,  made  no  protest  in  that  respect,  but  having  received  the 
same,  thereafter  without  protest  did  the  things  alleged  in  the 
plaintiff's  reply,  that  is,  replied  by  letter  without  protest  as 
to  the  allowance  of  notice  and  proof  of  loss,  and  referred  the 
matter  to  said  L.,  its  agent,  for  investigation  and  cooperation 
with  the  plaintiff,  and  that  said  L.  called  upon  the  plaintiff  at 
the  banking  house  of  the  Delaware  County  State  Bank,  and 
conferred  with  the  plaintiff  upon  the  subject,  and  still  made 
no  protest,  but  assured  the  plaintiff  that  any  loss  attributable 
to  the  dishonesty  of  said  S.  would  be  paid,  and  plaintiff  relying 
thereon  devoted  time,  labor,  and  expense  in  prosecuting  this 
action,  then  such  conduct  upon  the  part  of  the  defendant  and 
its  agents  would  be  a  waiver  of  any  irregularity  or  delay  in 
the  giving  of  notice  or  the  furnishing  of  proof  of  loss,  and  the 
defendant  would  now  be  estopped  from  raising  that  question 
in  this  action.4 

§  1646.    Representations. 

If  you  believe  from  the  evidence  in  this  case  that  this  plaintiff 
as  the  agent  of  his  father,  or  part  owner  of  the  premises  in 
question,  made  certain  statements,  whether  true  or  false,  to 
this  defendant  J.  N.,  and  thereby  induced  him  to  purchase 
the  premises  in  good  faith,  and  for  a  valuable  consideration,  and 
that  the  said  J.  N.  acted  upon  them,  believing  them  to  be 
true,  the  plaintiff  is  now  precluded  from  asserting  the  contrary, 
and  you  must  find  for  the  defendant.  For  it  is  a  rule  of  law 
that  where  one,  by  his  words  or  conduct,  wilfully  causes  another 
to  believe  in  a  certain  state  of  things,  and  induces  him  to  act 
on  that  belief,  so  as  to  alter  his  own  previous  conditions,  the 
former  is  concluded  from  averring  against  the  latter  a  different 
state  of  things.5 

§  1647.    Silence. 

If  you  find  from  the  evidence  in  this  case  that  the  amount 
of  the  indebtedness  of  the  L.,  St.  J.  &  St.  L.  Railway  Co.  was 
discussed  and  talked  over  by  the  stockholders  of  said  company, 
in  the  presence  of  D.,  at  its  meeting  held  March  3,  1904,  when 
it  passed  a  resolution  to  sell  and  transfer  its  property  to  the 
L.  &  S.  Traction  Co.,  and  that  the  amount  and  items  of  said 
indebtedness  were  stated  as  those  represented  by  the  bonds 
amounting  to  the  sum  of  $500,000,  and  the  indebtedness  of  the 

4  Fidelity  &  Deposit  €o.  of  Mary-          *  Wise  v.  Newatney,  26  Neb  88, 
land  v.  Bates,  76  F2d  160  (applying      42  NW  339. 


§  1647  INSTRUCTIONS — CIVIL  ACTIONS  404 

company  under  its  contract  of  construction  with  M.,  P.,  N.,  and 
that  D.  made  no  claim  for  services  at  that  time,  but  remained 
silent,  without  stating  to  the  said  stockholders  that  he  had  a 
claim  for  services  as  secretary  of  the  company,  he  cannot 
now  recover  in  this  case,  for  the  reason  that  the  silence  misled 
the  stockholders  and  incorporators  of  the  L.  &  S.  Traction  Co., 
who  were  about  to  take  said  property  subject  to  the  indebtedness 
of  the  L.,  St.  J.  &  St.  L.  Railway  Co.,  and  he  would  now  be 
estopped  from  asserting  such  claim.6 

6  Dodge  v.  Lansing  &  Suburban 
Trac.  Co.,  152  Mich  100,  115  NW 
1004. 


CHAPTER  83 
EXCAVATIONS 

§  1650.     Injuries  from  unguarded  excavations. 

Indiana. 

If  the  jury  believe  from  the  evidence  that  on  or  prior  to 
December  6,  19 — ,  the  defendant  had  made  an  excavation  in 
Martindale  Avenue,  in  the  city  of  Indianapolis,  at  or  near  the 
place  where  the  defendant's  streetcar  tracks  cross  a  steam 
railroad  track;  that  such  excavation  was  such  as  to  be  unsafe 
or  dangerous  to  passers-by  at  said  point  in  the  night-time;  that 
on  the  night  of  said  day  the  defendant  left  said  excavation  open, 
and  unguarded  by  any  barriers,  light,  or  signal  to  warn  travelers 
of  the  presence  of  such  excavation,  and  that  on  said  night  the 
plaintiff,  when  passing,  fell  into  said  excavation,  and  sustained 
the  injuries  complained  of  in  her  complaint;  and  if  you  further 
find  from  the  evidence  that  the  plaintiff  was  not  guilty  of  any 
negligence  on  her  part  which  proximately  contributed  to  her 
said  injuries,  then  plaintiff  would  be  entitled  to  recover,  and  your 
verdict  should  be  in  her  favor. ' 

Montana. 

The  jury  are  instructed  that  the  owner  of  property  adjoining 
a  highway  is  bound  to  use  his  property  so  as  to  do  no  harm  to 
persons  lawfully  traveling  upon  the  highway.  If  he  digs  a  pit 
near  a  sidewalk,  so  that  one,  in  passing  along,  falls  in,  and  is 
thereby  injured,  he  is  liable  for  damages  to  the  person  injured, 
provided  said  pit  or  cellar  was  not  properly  guarded.  Such 
pitfalls  or  cellars,  if  contiguous  to  the  public  street,  are  nuisances 
for  which  the  owner  of  the  land  is  liable.2 

Wisconsin. 

The  evidence  has  established  without  dispute  that  on  October 
10,  19 — ,  the  defendant  dug  a  hole  several  feet  in  depth  and 
with  nearly  perpendicular  sides  between  the  traveled  track  and 
the  sidewalk  on  Eagle  Street  in  this  city  in  the  neighborhood 
of  the  home  of  the  S.'s,  and  that  late  in  the  afternoon  of  the 
same  day  while  the  hole  was  uncovered  and  unguarded  B.  S., 
a  girl  nine  and  a  half  years  old,  fell  into  the  hole  and  was  killed. 

Starting  with  these  facts  you  will  proceed  to  answer  the 
questions  which  will  be  submitted  to  you  in  the  special  verdict. 

i  Indianapolis   Street   Ry.    Co.  v.         2  Cannon  v.  Lewis,  18  Mont  402, 
James,  35  IndApp  543,  74  NE  536.      45  P  572. 
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The  first  question  for  you  to  answer  reads  as  follows : 

Did  the  defendant  by  leaving  open  and  unguarded  the  hole 
into  which  B.  S.  fell,  fail  to  use  ordinary  care  ? 

The  burden  of  proving  the  affirmative  of  this  question  rests 
upon  the  plaintiff.  If  the  evidence  supporting  an  affirmative 
answer  to  this  question  preponderates  over  all  in  opposition 
thereto  and  also  satisfies  you  to  a  reasonable  certainty  that 
defendant  by  leaving  the  hole  in  question  open  and  unguarded 
as  it  did  and  for  the  length  of  time  which  it  did,  failed  to 
use  ordinary  care,  then  you  should  answer  this  question  "Yes." 
If  you  do  not  in  that  manner  become  satisfied  that  the  question 
should  be  answered  affirmatively,  then  you  should  answer  it 
"No." 

The  defendant  could  act  only  through  its  officers  and  agents 
and  in  this  case  the  acts  and  conduct  of  the  defendant's  em- 
ployees who  dug  the  hole  and  left  it  open  and  unguarded  consti- 
tuted acts  and  conduct  of  the  defendant  company. 

The  term  "ordinary  care"  as  used  in  this  question  and 
applied  to  this  situation  means  such  care  as  the  great  mass 
of  mankind  or  the  type  of  that  mass,  the  ordinarily  prudent 
person,  ordinarily  uses  under  the  same  or  similar  circumstances. 
Unless  you  are  satisfied  by  a  preponderance  of  the  evidence 
on  the  question  that  an  ordinarily  prudent  and  intelligent  person 
after  having  dug  the  hole  in  question  would  under  all  the  cir- 
cumstances ordinarily  have  covered  or  guarded  the  hole  prior 
to  the  time  B.  S.  fell  into  it,  your  answer  to  the  question  should 
be  "No." 

In  answering  this  question  you  should  bear  in  mind  that 
Eagle  Street  in  this  city  has  been  shown  to  be  a  residence  street 
with  many  families  living  along  it  and  with  small  children  in 
some  of  the  families ;  that  children  are  liable  always  to  be  upon 
the  public  streets  and  have  a  right  to  be  there  and  are  liable 
to  turn  aside  from  traveling  and  to  play  or  meddle  with  novel 
or  attractive  things  that  appear  thereon  and  that  an  ordinarily 
prudent  person  must  bear  this  fact  in  mind  in  regulating  his 
conduct;  that  the  hole  in  question  was  dug  on  the  same  day 
on  which  the  accident  occurred  and  that  the  accident  occurred 
before  the  end  of  the  afternoon.  You  should  also  consider 
the  character  of  the  hole  and  the  earth  in  which  it  was  dug, 
the  dangers  to  be  apprehended  therefrom,  such  as  you  find 
them  to  be,  and  all  other  facts  and  circumstances  shown  by 
the  evidence  bearing  on  the  question.  In  the  light  of  all  these 
you  are  to  say  from  the  evidence  whether  defendant  failed  to 
use  ordinary  care  when  it  left  the  hole  uncovered  and  unguarded 
until  B.  S.  fell  into  it. 
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The  second  question  for  you  to  answer  reads  as  follows: 
If  you  answer  the  first  question  "Yes,"  then  was  such 
failure  to  use  ordinary  care  a  proximate  cause  of  the 
death  of  B.  S.? 

As  you  will  see  by  the  form  of  this  question  you  are  to 
answer  it  only  in  case  you  shall  have  first  answered  the  first 
question  "Yes."  If  you  should  answer  the  first  question  "No," 
then  you  should  leave  this  second  question  unanswered. 

The  burden  of  proof  rests  upon  the  plaintiff  in  this  action 
to  satisfy  you  by  a  preponderance  of  the  evidence  on  the  subject 
that  the  failure  of  defendant  to  cover  or  guard  the  hole  was 
the  proximate  cause  of  the  death  of  B.  S.  If  you  become  satisfied 
in  that  manner  that  it  was  such  proximate  cause,  you  will 
answer  this  question  "Yes";  but  if  not  so  satisfied,  you  will 
answer  the  question  "No." 

Before  you  can  find  that  the  failure  to  cover  or  guard  the 
hole  in  question  was  the  proximate  cause  of  the  death  of  B.  S., 
you  must  be  satisfied  by  a  preponderance  of  the  evidence,  first, 
that  such  failure  to  guard  or  cover  the  hole  and  not  something 
else  was  the  efficient  producing  cause  of  the  death,  and,  second, 
that  the  accident  resulting  in  her  death  was  a  natural  and 
probable  result  of  the  lack  of  cover  or  guard,  and,  third,  that 
an  ordinarily  prudent  and  intelligent  person  placed  in  the  circum- 
stances in  which  defendant  stood  ought  reasonably  to  have 
foreseen  that  an  injury  to  some  persons  or  person  might  probably 
result  from  such  lack  of  cover  or  guard.  If  you  are  not  so 
satisfied  by  a  preponderance  of  the  evidence,  you  must  answer 
this  question  "No." 

The  third  question  for  you  to  answer  reads  as  follows : 

Did  a  lack  of  ordinary  care  on  the  part  of  B.  S.  proximately 
contribute  to  produce  her  death  ? 

Ordinary  care  on  the  part  of  B.  S.  means  such  care  as  the 
great  mass  or  majority  of  children  of  the  same  age,  intelligence, 
and  experience  as  B.  S.  ordinarily  use  under  the  same  or  similar 
circumstances;  or  to  state  it  in  another  way,  it  means  such 
care  as  ordinarily  prudent  and  careful  children  of  the  same 
age,  intelligence,  and  experience  as  B.  S.  ordinarily  exercise 
under  the  same  or  similar  circumstances.  It  was  her  duty  to 
exercise  that  amount  of  care  to  avoid  injury.  If  she  failed 
in  any  degree,  however  slight,  to  exercise  such  care  for  her 
own  safety  and  that  failure  on  her  part  proximately  contributed 
to  cause  her  death,  then  you  should  answer  this  question  "Yes." 
The  age,  experience,  and  intelligence  of  B.  S.  is  of  importance 
in  considering  this  question.  If  she  understood  and  appreciated 
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the  dangers  to  herself  from  the  hole  in  question  or  by  the 
exercise  of  ordinary  care  ought  to  have  understood  and  appreci- 
ated such  dangers,  then  her  conduct  in  jumping  across  the 
hole  and  playing  about  it  constituted  a  lack  of  ordinary  care 
on  her  part.  In  such  case  if  such  lack  of  ordinary  care  proxi- 
mately  contributed  to  her  death,  then  you  should  answer  this 
question  "Yes."  But  in  case  you  find  from  the  evidence  that 
she  was  of  such  age,  experience,  and  intelligence  that  she  did 
not  understand  and  appreciate  and  with  the  use  of  ordinary 
care  could  not  understand  and  appreciate  the  dangers  to  herself 
from  the  hole  in  question  while  she  was  playing  about  it,  as 
she  did,  then  you  cannot  find  that  she  failed  to  exercise  ordinary 
care. 

The  burden  of  proof  is  on  the  defendant  to  satisfy  you  by 
a  preponderance  of  the  evidence  on  the  question  that  B.  S.  failed 
to  use  ordinary  care  for  her  own  safety  and  that  such  failure 
proximately  contributed  to  her  death ;  but  if  the  whole  evidence 
on  the  subject,  no  matter  on  which  side  produced,  satisfies 
you  by  a  preponderance  thereof  that  B.  S.  failed  to  use  ordinary 
care  for  her  own  safety  and  that  such  failure  proximately 
contributed  to  her  death,  then  you  should  answer  this  question 
"Yes."  If  the  evidence  does  not  so  satisfy  you,  then  you  should 
answer  the  question  "No."3 

3  Secard  v.  Rhinelander  Lighting      Wisconsin;    see    147    Wis    614,    133 
Co.,  Circuit  Court,   Oneida  County,      NW  45. 
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Section  Section 

1655.    Fraud;  false  representations;      1656.    Modification  of  written  con- 
rescission,  tract  by  parol. 

§  1655*    Fraud;  false  representations;  rescission. 

Indiana. 

Persons  who  are  skilled  in  the  art  of  business  and  trading 
must  deal  with  the  utmost  frankness  and  integrity  with  persons 
who  have  had  but  little  or  no  experience  in  such  matters  and 
where  a  party  to  an  exchange  relies  upon  the  representations 
of  the  other  party  rather  than  upon  his  own  meager  investi- 
gation thereof,  he  may  have  relief  on  the  ground  of  fraud  if 
material  misrepresentations  have  been  made  to  his  damage. 
But  you  must  determine  from  the  evidence  in  the  case  as  to 
the  comparative  skill  of  the  parties  in  this  case  and  the  degree 
of  reliance  placed  upon  the  representations  made,  whether  they 
were  true  or  false,  and  the  extent  of  the  investigation,  if  any, 
conducted  by  plaintiff  and  her  agent.  * 

Michigan. 

You  are  further  instructed  that  the  defendant  in  this  case, 
or  any  other  person  having  property  to  sell,  has  the  right  to 
praise  his  property  and  to  point  out  its  good  merits  and  its  good 
parts. 

You  are  instructed  that  if  you  find  from  the  evidence  in 
this  case  that  Mr.  S.  did  no  more  than  praise  his  property, 
and  if  what  he  said  was  no  more  than  dealing  talk,  if  he  only 
expressed  his  opinion  and  made  no  material  false  representations, 
then  he  cannot  be  held  in  this  action ;  and  if  you  so  find,  your 
verdict  must  be  for  the  defendant,  "No  cause  of  action."2 

§  1656.    Modification  of  written  contract  by  paroL 

It  is  the  claim  of  the  defendant  herein  that  after  the  making 
of  the  written  contract  of  January  10,  19 — ,  the  parties  hereto 
on  January  31,  19 — ,  modified  said  written  contract  by  an  oral 
agreement  which  was  entered  into  between  them,  and  that 
under  the  terms  of  said  oral  agreement  thus  made  between  the 

1  Thompson    v.     Truitt,     Circuit         2  Noble  v.  Shears,  230  Mich  376, 
Court,  Marion  County,  Indiana,  No.     202  NW  921. 
39166. 
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parties  on  said  January  31,  19 — ,  the  plaintiff  herein  was  advised 
of  the  fact  that  the  defendant  did  not  have  title  to  the  North 
Dakota  land,  but  merely  held  a  contract  with  the  W.  A.  M.  L. 
Co.  for  the  purchase  of  the  same,  and  that  the  true  owner  of 
the  land  was  a  certain  B.  or  the  B.  estate,  and  that  the  parties 
hereto  on  said  date  mutually  agreed  that  in  lieu  of  deeding 
the  premises  to  the  plaintiff  the  defendant  was  to  turn  over 
to  the  plaintiff  said  written  contract  of  purchase  with  said 
W.  A.  M.  L.  Co.,  and  that  the  defendant  assigned  by  writing 
his  interest  in  said  contract,  and  that  the  plaintiff  was  to  accept 
the  same  in  lieu  of  a  deed  and  the  execution  of  a  mortgage 
and  the  payment  of  the  purchase-price  otherwise  than  as  by 
such  contract  of  purchase,  and  that  the  plaintiff  by  virtue  of 
such  oral  understanding  and  agreement  accepted  such  contract 
and  the  assignment  thereof  in  lieu  of  a  deed  from  the  defendant, 
and  that  the  parties  hereto  consummated  their  exchange  of 
properties  accordingly.  And  in  this  connection  you  are  instructed 
that  the  burden  of  proof  is  upon  the  defendant  to  establish 
by  a  preponderance  of  the  evidence  that  such  an  oral  under- 
standing and  agreement  was  made  on  January  31,  19 — ,  between 
the  parties  hereto,  and  that  the  plaintiff  herein  accepted  said 
written  contract  of  purchase  between  the  defendant  and  the 
W.  A.  M.  L.  Co.  in  lieu  of  a  deed  to  said  premises;  and  if  the 
defendant  has  thus  established  said  matters  by  a  preponderance 
of  the  evidence,  the  plaintiff  is  not  entitled  to  recover  herein. 

One  of  the  matters  for  your  determination  is  as  to  just  what 
the  arrangement  was  between  the  plaintiff  and  the  defendant 
as  entered  into  on  January  31,  19 — .  The  plaintiff  claims  that 
the  contract  which  defendant  had  with  the  W.  A.  M.  L.  Co. 
was  taken  by  plaintiff  and  payments  made  as  provided  in  said 
contract  in  certain  particulars  at  the  solicitation  of  the  defend- 
ant, and  with  the  understanding  that  the  defendant  would  obtain 
title  thereafter  and  make  conveyance,  or  see  that  conveyance 
was  made  to  the  plaintiff,  and  if  this  was  the  understanding 
and  agreement  between  the  parties,  and  then  in  such  event 
it  could  not  be  regarded  in  law  that  the  plaintiff  accepted  said 
contract  which  defendant  had  with  the  W.  A.  M.  L.  Co.,  or  a 
written  assignment  thereof,  in  lieu  of  a  deed  to  the  North 
Dakota  land.  On  the  other  hand,  if  the  defendant  has  estab- 
lished by  a  preponderance  of  the  evidence  that  these  parties 
had  an  oral  understanding  by  which  the  plaintiff  took  this  land 
contract  which  the  defendant  had  with  the  W.  A.  M.  L.  Co., 
and  the  parties  understood  that  it  was  so  taken  instead  of  and 
in  lieu  of  a  deed  given  by  the  defendant,  or  obtained  by  the 
defendant,  then  in  such  event  the  plaintiff  would  not  be  entitled 
to  recover. 
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The  ultimate  question  for  your  determination  is  as  to  what 
understanding-  and  agreement,  if  any,  the  parties  hereto  had 
on  January  31,  19 — ,  when  plaintiff  deeded  to  defendant  the 
K.  property,  and  defendant  gave  to  plaintiff  the  M.  land  contract. 
A  solution  of  this  question  necessarily  determines  the  case.3 

3  Strahn  v.  Johnson,  197  la  1324, 
196  NW  731,  732. 


CHAPTER  85 
EXECUTIONS 

Section  Section 

1660.     Claims  of  third  persons.  1661.     Possession  of  property  levied 

upon, 

§  1660.    Claims  of  third  persons. 

(1)  If  you  find  that  A.  G.  did  in  fact  sell  the  cotton  to 
J.  W.  G.  before  the  levy,  still,  if  the  said  A.  G.  remained  in 
possession  of  the  same  without  a  change  of  possession,  then 
the  sale  alone  would  not  authorize  you  to  find  for  the  claimant. l 

(2)  I  charge  you  that  the  burden  is  on  the  plaintiff  to 
make  out  a  prima  facie  case  that  the  property  is  defendant's, 
which  burden  is  discharged  when  he  shows  that  defendant  was 
in  possession  of  the  property  at  the  time  of  the  levy,  and  that 
then  the  burden  shifts  to  claimants  to  overcome  this,  and  to 
show  to  your  reasonable  satisfaction  their  ownership.2 

§  1661.    Possession  of  property  levied  upon. 

If  you  should  find  from  the  evidence  that  the  rails,  at  the 
time  the  levy  was  made,  were  in  the  possession  of  the  railroad 
company,  then  the  sheriff  would  have  no  right  to  take  possession 
as  the  property  of  G. ;  but  the  mere  piling  of  the  rails  upon  the 
wharf  of  the  railroad  company  would  not  constitute  such  a 
possession  of  them  by  the  railroad  company  as  would  prevent 
the  sheriff  from  making  a  valid  levy  upon  them  as  the  property 
of  G.,  if  you  find  that  the  rails  were  in  fact  the  property  of  G.3 

1  Giddy  v.    Shotts,  214  Ala   627,         3  Coos  Bay,  R.  &  E.  R.  &  Nav.  Co. 
108  S  573.  v.  Siglin,  34  Or  80,  53  P  504. 

2  Lightman  Bros.  &   Goldstein  v. 
Epstein,  164  Ala  660,  51  S  164. 
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EXPLOSIVES 

Section  Section 

1665.  Liability    for    personal    in-      1668.    Blasting  causing  damage   in 

juries  generally.  adjoining  property. 

1666.  Warning  to  one  in  place  of      1669.    Warning    on    label    of    con- 

danger,  tainer. 

1667.  Contributory  negligence. 

§  1665.    Liability  for  personal  injuries  generally. 
California. 

You  are  instructed  that  Ordinance  No.  96,947,  also  known 
as  sec.  57.46  of  the  Los  Angeles  Municipal  Code,  reads  as  follows: 

"(7)  Restricted  Uses.  Flammable  liquids  or  solutions  hav- 
ing a  flash  point  at  or  below  100  degrees  Fahrenheit  shall  not  be 
used  for  any  of  the  following  purposes : 

"(a)  Cleaning  drapes,  clothing,  bedding,  or  any  similar 
material,  except  in  a  commercial  dry  cleaning  or  spotting  plant 
approved  by  the  State  Fire  Marshal. 

"(b)  Cleaning,  waxing  or  polishing  floors,  walls,  furniture, 
stoves,  or  any  similar  surfaces,  furnishings  or  equipment. 

"  (c)  Insecticide  sprays,  rodent  extermination  or  fumigation 
except  on  written  approval  of  the  Chief." 

Conduct  which  is  in  violation  of  said  Ordinance  No.  96,947 
just  read  to  you  constitutes  negligence  per  se.  This  means  that 
if  the  evidence  supports  a  finding,  and  you  do  find  that  a  person 
did  so  conduct  himself,  it  requires  a  presumption  that  he  or  she 
was  negligent.  However,  such  presumption  is  not  conclusive.  It 
may  be  overcome  by  other  evidence  showing  that  under  all  the 
circumstances  surrounding  the  event,  the  conduct  in  question  was 
excusable,  justifiable  and  such  as  might  reasonably  have  been 
expected  from  a  person  of  ordinary  prudence.  In  this  connection, 
you  may  assume  that  a  person  of  ordinary  prudence  will  reason- 
ably endeavor  to  obey  the  law  and  will  do  so  unless  causes,  not 
of  his  own  intended  making,  induce  him  without  moral  fault,  to 
do  otherwise. 

If  you  should  find  from  the  evidence  that  a  party  to  this 
action  conducted  himself  in  violation  of  the  ordinance  of  the 
City  of  Los  Angeles  just  read  to  you,  you  are  instructed  that 
such  conduct  constituted  negligence  as  a  matter  of  law. ! 

1  Burger  v.  Burger,  136  CalApp2d 
360,  288  P2d  926. 

413 


§  1666  INSTRUCTIONS — CIVIL  ACTIONS  414 

Ohio. 

If  you  find  that  the  plaintiff  was  injured  by  a  blasting  cap 
which  was  the  property  of  the  defendants,  this  fact  alone  would 
not  justify  a  verdict  against  the  defendants.  You  must  also 
find  that  the  defendants  were  not  using  ordinary  care  and 
prudence  in  the  keeping  and  storing  of  such  blasting  caps.2 

§  1666.     Warning  to  one  in  place  of  danger. 

If  he  was  in  place  of  danger,  such  warning  was  to  be  given 
before  the  explosion  and  in  sufficient  time  to  have  permitted 
the  plaintiff  to  have  sought  a  place  of  safety.3 

§  1667.     Contributory  negligence. 

The  plaintiff,  although  a  boy  of  nearly  13  years  of  age,  is 
bound  to  use  ordinary  care  and  prudence,  just  such  care  and 
prudence  as  a  boy  of  his  age  of  ordinary  care  and  prudence 
would  use  under  like  or  similar  circumstances ;  and  if  the  plaintiff 
failed  to  exercise  such  ordinary  care  for  his  own  safety,  and 
his  alleged  injury  proximately  resulted  from  such  lack  of  ordi- 
nary care,  then  your  verdict  must  be  for  the  defendants. 

*     *     * 

If  you  find  that  the  plaintiff  purposely  and  voluntarily 
exploded  the  blasting  cap  in  question  and  that  at  the  time  he 
had  sufficient  capacity  and  maturity  to  know  that  a  dangerous 
explosion  was  probable,  and  if  you  find  further  that  this  act 
was  the  proximate  cause  of  the  plaintiff's  injury,  then  he  can- 
not recover  in  this  case  and  your  verdict  must  be  for  the 
defendants.4 

§  1668.     Blasting  causing  damage  in  adjoining  property. 

If  the  jury  believe  from  the  evidence  in  the  case  that  the 
plaintiff  was  the  owner  of  a  certain  house  on  Highland  Avenue 
in  Kansas  City,  Missouri,  and  that  during  the  year  19 — ,  and 
since,  the  defendant  was  engaged  in  building  a  railroad  in  the 
immediate  vicinity  of  her  said  property,  and  that  in  building 
said  railroad  it  shot  off  numerous  blasts  of  powder  and  dynamite 
which  shook  and  damaged  her  said  house,  if  it  did  so  shake 
and  damage  the  same,  then  the  jury  will  allow  her  such  damages 
as  they  shall  believe  from  the  evidence  were  directly  caused  by 

2  Berchtold  v.  Martin,  38   OhApp  4  Berchtold  v.  Martin,  38  OhApp 
556,  177  NE  57.  556,  177  NE  57. 

3  Mason   Tire    &   Rubber    Co.    v.  5  Johnson  v.  Kansas  City  Term- 
Lansinger,   108   OhSt   377,  140   NE  inal   E.    Co.,    182   MoApp    349,    170 
770.  SW  456, 
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said  blasts  of  powder  and  dynamite,  not  to  exceed  the  sum  of 
$300.5 

§  1669.    Warning  an  label  of  container. 

By  the  common  law  itself,  the  unwritten  law  of  this  land, 
it  is  essential  that  a  manufacturer  who  puts  up  an  article 
which  is  liable  to  cause  injury  to  the  ignorant  must  of  necessity 
put  upon  his  package  proper  information  of  the  danger  which 
is  to  be  apprehended  by  the  party  who  uses  the  article,  and 
if  you  find  in  this  case  that  the  article  in  question  was  liable, 
when  mixed  with  air,  to  explode  or  to  ignite  under  circumstances 
which  would  become  a  menace  to  those  ignorant  of  its  properties, 
then  I  charge  you  that  it  was  the  duty  of  the  manufacturer  of 
the  article  to  put  a  proper  and  sufficient  warning  as  to  its 
contents  upon  the  can.  Now,  there  are  some  of  us,  I  think, 
who,  on  opening  that  can,  would  have  been  aware  of  its  contents. 
Those  who  have  used  naptha  for  any  purpose,  doubtless,  have 
recognized  the  odor  of  naptha,  or  known  that  it  was  one  of 
the  lighter  constituents  of  crude  petroleum,  and  perhaps  might 
not  have  used  the  article  in  such  a  manner  as  to  produce  an 
injury;  but  unless  you  find  in  this  case  that  the  plaintiff  had, 
or  ought  to  have  had,  that  knowledge,  then  unquestionably 
if  she  was  injured  in  the  innocent  use  of  the  article,  in  the 
manner  in  which  the  counsel  has  claimed  in  this  case,  under 
those  circumstances,  she  would  be  entitled  to  recover  such 
damages  as  would  compensate  her  for  the  injuries  which  she 
has  sustained.  Now  I  do  not  mean  to  say,  from  what  I  have 
said,  that  the  accident  occurred  in  the  manner  in  which  she 
has  detailed,  because  I  think  I  would  be  intruding  upon  your 
province  if  I  did.  It  is  possible  that  you  should  find  in  this 
case  that  the  explosion  may  have  come  from  a  leakage  in  the 
can  itself,  and  that  that  was  the  proximate  cause  of  the  injury. 
It  is  possible  that  you  may  disbelieve  the  testimony  of  the 
plaintiff  as  to  the  method  of  the  injury,  and  so  find  that  the 
defendant  is  not  responsible  in  any  way  for  the  damage  which 
occurred ;  but  I  think  it  belongs  to  you,  from  the  evidence  which 
has  been  adduced  before  you,  to  say,  if  in  your  judgment  you 
see  fit,  that  she  was  injured  by  reason  of  the  fact  that  no 
warning  was  given  of  the  nature  of  the  contents  of  the  package, 
that  is,  of  the  dangerous  nature,  if  you  find  it  to  be  dangerous, 
of  the  contents  of  the  package,  and  you  may  find  that,  without 
negligence  on  her  part,  she  was  injured  in  the  manner  in  which 
she  has  detailed.  If  the  defendant  be  liable  for  negligence, 
and  it  occurs  either  from  friction,  or,  as  I  say — you  have  heard 
the  testimony  that  it  could  not  occur  in  that  way — or  from  the 
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striking  of  a  match,  or  from  the  gas  which  still  remained  lit 
upon  the  stove,  then  I  say  to  you,  no  matter  if  it  occurred  in 
those  ways,  if  you  find  that  the  sale  of  the  article  without 
proper  warning  was  the  proximate  cause  of  the  injury,  and 
she  did  not  contribute  thereto,  whether  it  occurred  in  any 
of  these  ways,  still  the  defendant  would  be  liable.6 

6 'Clement  v.   Crosby  &   Co.,   157 
Mich  643,  122  NW  263. 
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Section 
1675.     What 


im- 


amounts  to  false 
^Drisonment. 

1676.  Probable  cause;  malice. 

1677.  Manner  of  arrest. 

1678.  Arrest  without  warrant. 

1679.  Arrest  on  void  process. 

1680.  Arrest    on    appearances    or 

suspicious  circumstances. 

1681.  Participation  in,  or  procure- 

ment of,  arrest;  principal 
and  agent. 

1682.  Place  of  arrest  or  restraint. 

1683.  Treatment  of  party  after  ar- 

rest. 


Section 

1684.  Arrest  by  officers  of  railroad 

company. 

1685.  Arrest  to  extort  confession. 

1686.  Elements  of  damages. 

1687.  Reserved. 

1688.  Release  without  being  taken 

before  magistrate. 

1689.  Mitigation  of  damages. 

1690.  Punitive  damages. 

1691.  Burden  of  proof. 

1692.  Arrest  by  putting  person  in 

fear  by  threats. 

1693.  Wrongful     incarceration     in 

lunatic  asylum. 


§  1675.    What  amounts  to  false  imprisonment. 
Delaware. 

False  imprisonment  is  an  unlawful  arrest  and  detention  of 
the  person  of  another,  either  with  or  without  a  warrant  of 
arrest.  It  consists  in  an  unlawful  restraint  upon  a  man's  person, 
or  control  over  the  freedom  of  his  movements,  by  force  or 
threats;  and  every  such  restraint  or  confinement  is  unlawful 
where  it  is  not  authorized  by  law.  The  actual  detention  of  the 
person,  and  the  unlawfulness  thereof,  constitute  the  trespass, 
the  gravamen  being  the  unlawfulness  of  the  imprisonment; 
and  for  every  such  imprisonment  the  officer  making  the  arrest 
is  liable  in  damages. ' 

Indiana. 

Plaintiff  is,  in  this  case,  seeking  to  recover  damages  from 
defendant  on  account  of  an  alleged  false  imprisonment,  accom- 
plished through  the  accredited  agents  and  employees  of  defendant 
company. 

In  this  connection  I  instruct  you  that  false  imprisonment 
consists  in  imposing  an  unlawful  restraint  upon  one's  freedom 
of  locomotion  or  action  and  the  deprivation  of  his  liberty  without 
his  consent. 

If  therefore  you  find  from  a  fair  preponderance  of  the  evi- 
dence in  the  case  that  any  one  or  more  of  the  agents  or  employees 


1  Petit  v.   Colmery,   4  Penn 
Del)  266,  55  A  344. 
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of  the  defendant  company  acting  within  the  scope  of  their 
employment,  did  at  the  time  and  place  described  in  plaintiff's 
complaint,  impose  an  unlawful  restraint  upon  plaintiff's  freedom 
of  action  and  thereby  deprived  him  of  his  liberty  without  his 
consent,  and  that  by  reason  thereof  plaintiff  has  suffered  injuries 
which  are  the  proximate  result  of  such  unlawful  restraint, 
your  verdict  should  be  for  the  plaintiff  in  such  sum  as  from 
all  the  evidence  and  the  instructions  of  the  court,  you  find 
him  to  be  entitled.2 

Maryland. 

In  order  to  entitle  the  plaintiff  to  recover  under  the  pleadings 
in  this  case,  the  jury  must  believe  from  the  evidence,  either 
that  the  defendant  restrained  the  person  of  the  plaintiff  by 
force,  or  that  the  plaintiff  had  reasonable  grounds  to  apprehend 
that  the  defendant  would  use  or  cause  to  be  used  force  upon  or 
against  her,  if  she  refused  to  do  as  requested  or  directed  by 
him.  And  the  jury  is  further  instructed  that  the  burden  is 
upon  the  plaintiff  to  show  by  a  preponderance  of  all  the  evidence 
that  the  defendant  did  restrain  her  by  force,  or  that  there  was, 
in  fact,  a  reasonable  ground  of  apprehension  on  her  part  that 
the  defendant  would  resort  to  force,  if  she  refused  to  do  as 
requested  or  directed  by  him,  and  unless  they  do  believe,  from 
a  preponderance  of  all  the  evidence,  that  the  defendant  did 
restrain  the  person  of  the  plaintiff  by  force,  or  that  the  plaintiff 
believed  and  had  reasonable  grounds  for  believing  that  the 
defendant  would  use  or  cause  to  be  used  force  upon  or  against 
her,  to  compel  her  to  do  what  he  requested  or  directed  her  to 
do,  their  verdict  should  be  for  the  defendant.3 

Ohio. 

(1)  "False  imprisonment"  in  a  word,  is  the  unlawful  de- 
tention of  one  person  by  another  against  his  will. 

In  the  sense  herein  used,  those  two  words  "false  imprison- 
ment" have  a  different  meaning  than  what  the  average  layman 
might  think.  Here  the  word  "false"  does  not  mean  "untrue/' 
Here,  "false39  simply  means  "unlawful."  A  false  imprisonment 
is  simply  an  unlawful  imprisonment. 

Here  the  word  "imprisonment"  doesn't  necessarily  mean  in- 
carceration behind  bars,  although  it  may  include  that.  As  used 
here,  an  "imprisonment"  is  any  detention  or  restraint  of  an 
individual's  liberty  or  freedom  of  locomotion,  against  his  will, 
whether  it  be  behind  bars  or  not. 

2  Nash  v.  Win.  H.  Block  Co.,  Cir-          3  Fleisher  v.  Ensminger,  140  Md 
cult  Court,  Marion  County,  Indiana,      604,  118  A  153. 
No.  43401, 
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Any  exercise  of  force,  or  express  or  implied  threat  of  force, 
by  which  in  fact  another  person  is  deprived  of  his  liberty  or  is 
compelled  to  remain  where  he  does  not  wish  to  remain,  or  to  go 
where  he  does  not  wish  to  go,  is  an  imprisonment. 

In  false  imprisonment,  the  primary  right  involved  is  the 
liberty  of  the  citizen,  his  freedom  of  locomotion,  or  right  to 
come,  go  or  stay  when  and  where  he  may  choose. 

When  one  interferes  with  that  right  without  lawful  au- 
thority, it  is  false  imprisonment.  Perhaps  it  would  have  been 
more  meaningful  to  laymen,  if  instead  of  calling  this  wrong 
"false  imprisonment/*  it  would  have  been  called  "unlawful  de- 
tention." 

To  repeat,  the  essence  of  the  wrong  of  false  imprisonment 
is  unlawful  detention.4 

(2)  The  burden  of  proof,  as  stated,  is  on  the  plaintiff  to 
prove  the  fact  that  she  was  restrained  or  detained  or  imprisoned 
by  the  defendant,  as  hereinbefore  described,  without  her  consent. 
If  the  plaintiff  were  requested  by  the  defendant's  agents  to  return 
to  the  store  and  go  to  the  office  of  the  defendant,  and  later  to 
accompany  defendant's  agent  to  the  C.  D.  Agency's  office,  and  she 
did  so  voluntarily,  and  there  was  no  force,  or  threat  of  force,  of 
any  kind  exercised  against  her,  and  if  she  were  free  to  go  or  not, 
according  to  her  own  will,  then  she  was  not  imprisoned  and 
cannot  recover  under  the  first  count  of  the  amended  petition. 

If  you  find  that  the  plaintiff  was  deprived  of  her  liberty  or 
imprisoned  as  hereinbefore  defined,  by  the  defendant's  agent, 
she  is  entitled  to  recover  according  to  the  rules  hereinbefore 
stated,  whether  she  were  guilty  or  not  guilty  of  stealing  the 
stockings.5 

Oregon. 

If  you  find  from  the  evidence  that  the  plaintiff  remained 
in  the  store  of  L.,  W.  &  Co.,  on  the  evening  and  night  of 
March  30,  19 — ,  voluntarily  and  of  her  own  free  will  and  accord, 
this  does  not  constitute  an  unlawful  imprisonment,  but  submis- 
sion to  the  threatened  and  reasonably  apprehended  use  of  force 
is  not  to  be  considered  as  a  consent  to  the  restraint  by  the  one 
claiming  to  have  been  imprisoned.6 

4  Bishop  v.  Trammel,  Common  6Bingham  v.  Lipman,  Wolfe  & 

Pleas  Court,  Cuyahoga  County,  Ohio,  Co.,  40  Or  363,  67  P  98.  The  first  part 

Nos.  677,  351;  677,  352.  Kindly  sub-  of  the  above  instruction,  as  far  as 

mitted  by  Judge  Earl  L.  Hoover,  "but  submission  to  the  threatened 

Common  Pleas  Court,  Cuyahoga  and  reasonably  apprehended  *  *  */' 

County,  Ohio.  was  requested  by  the  defendants, 

B  Fitscher  v.  Rollman  &  Sons  Co.,  but  the  request  was  modified  and 

31  OhApp  340,  167  NE  469.  given  by  the  court  as  in  the  fore- 
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§  1676.    Probable  cause;  malice.7 

Alabama. 

The  question  of  whether  the  arrest  was  malicious  and  with- 
out probable  cause  does  not  depend  upon  whether  the  plaintiff 
was  in  fact  guilty  as  charged,  but  whether  the  prosecutor  acted 
in  good  faith,  and  whether  on  a  reasonable  appearance  of 
cause  he  entertained  a  reasonable  belief  that  the  plaintiff,  E.  S., 
was  guilty.  The  mere  fact  that  the  prosecution  was  abandoned, 
or  nolle  prossed,  if  you  believe  it  was  abandoned  or  nolle  prossed, 
is  not  prima  facie  evidence  of  want  of  probable  cause. 

*     *     * 

(1)  Although  you  may  believe  that  the  defendant  caused  the 
arrest  of  plaintiff  from  malice,   yet  you  cannot  find  for  the 
plaintiff  unless  you  are  reasonably  satisfied  that  defendant  had 
no  reasonable  cause  to  believe  the  plaintiff  guilty  of  larceny,8 

(2)  The  court  charges  the  jury  that  neither  malice  nor 
want  of  probable  cause  can  be  inferred  from  the  failure  of  the 
prosecution  of  the  plaintiff.9 

Maryland. 

If  the  jury  shall  find  from  the  evidence  that  the  plaintiff  was 
on  or  about  May  15,  19 — ,  employed  by  the  defendant  in  the 
department  store  conducted  by  him  in  Hagerstown,  if  the  jury 
shall  find  the  defendant  conducted  such  store,  as  one  of  the 
salesladies  therein,  and  shall  further  find  that  under  the  rules 
of  the  defendant,  the  plaintiff  was  required  to  ring  up  on  a 
cash  register  provided  for  that  purpose  the  amount  of  each 
and  every  sale  made  by  her,  and  shall  further  find  that  during 
the  evening  of  the  said  May  15,  the  plaintiff  sold  certain  articles, 
and  received  from  the  customer  therefor  20  cents,  and  shall 
further  find  that  the  plaintiff  did  not  ring  up  the  said  amount 
on  the  cash  register,  but  placed  it  in  her  apron  pocket,  and 
shall  further  find  that  the  defendant  saw  the  said  action  on 
the  part  of  the  plaintiff,  then  the  defendant  was  justified  in 
sending  for  the  plaintiff  and  requesting  her  to  come  to  his 
office. 

going  form.    Objection  was  made  to  fully   and   fairly   submitted   to   the 

the  modification  on  the  ground  that  jury,   but   he   can  not  complain  if 

the  defendants  were  entitled  to  have  the  theory  of  the  other  side  is  sub- 

their  theory  of  the  case  submitted  to  mitted  at  the  same  time." 

the   jury    "without   any    connection  7  See  also  §  1680,  infra. 

with  other  matters."    The  Supreme  ,8  Sanders  v.  Davis,  153  Ala  375, 

Court   of    Oregon   said:    "The   rule  44  S  979. 

is  unquestioned  that  every  litigant  9  Standard  Oil  Co.  v.  Humphries, 

is  entitled  to  have  his  theory  of  the  209  Ala  493,  96  S  629. 

case,  within  the  pleadings  and  proof, 
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If  the  jury  find  from  the  evidence  that  the  plaintiff  was 
on  the  first  floor  of  the  store  of  the  defendant  in  Hagers- 
town  as  a  saleslady  for  said  defendant,  and  did  then  and  there 
sell  some  hair  nets  to  a  customer  or  customers  for  20  cents, 
and  further  that  the  plaintiff  put  said  20  cents  in  the  outside 
pocket  of  the  apron  she  was  then  and  there  wearing;  and 
further  find,  at  the  time  she  sold  said  hair  nets  to  said  customer 
or  customers,  another  customer  was  waiting  there  for  the  pur- 
pose of  having  the  plaintiff  wait  upon  her  as  such  saleslady; 
and  further  find  that  said  plaintiff  put  said  20  cents  in  her  apron 
pocket  for  the  purpose  of  waiting  on  said  customer  more  quickly ; 
and  further  find  that  it  was  the  plaintiff's  intention,  after  she 
had  waited  on  said  customer,  to  then  put  said  20  cents  in  the 
cash  register  of  said  store;  and  further  find  that  before  she 
had  so  put  said  20  cents  in  the  cash  register  she  was  notified 
by  the  defendant,  or  his  agent  and  servant  at  defendant's 
request,  to  come  to  the  defendant's  office  on  the  third  floor 
of  said  store  building;  and  further  find  that  she  was  accompanied 
to  the  defendant's  office  on  the  third  floor  by  said  agent  and 
servant  of  the  defendant ;  and  further  find  that  when  the  plain- 
tiff arrived  at  said  office  of  the  defendant  on  said  third  floor 
of  building  and  entered  the  same,  the  door  to  said  office  was 
closed  by  said  defendant,  or  his  agent  and  servant,  and  further 
find  that  the  defendant  then  and  there  charged  the  plaintiff 
with  stealing  money,  silk  stockings,  or  other  property  from 
the  defendant;  and  further  find  that  the  defendant  directed 
the  plaintiff  to  go  to  the  cloak  room  in  said  building,  and  get 
her  pocketbook  from  her  coat,  and  bring  the  same  to  his  said 
office;  and  further  find  that  the  plaintiff,  in  response  to  said 
request,  did  go  to  said  cloak  room  and  get  her  pocketbook, 
and  that  at  said  time  she  was  accompanied  to  said  cloak  room 
by  the  agent  and  servant  of  the  defendant,  at  the  defendant's 
request;  and  further  find  that  when  the  plaintiff  returned  to 
the  defendant's  office  with  said  pocketbook,  the  plaintiff  opened 
said  pocketbook  and  showed  the  defendant  the  money  therein; 
and  further  find  that  the  defendant  then  and  there  said  that 
he  guessed  this  was  also  his  money;  and  further  find  that  the 
plaintiff  remained  in  said  office  for  some  time  before  going  to 
her  duties  as  saleslady  aforesaid;  and  further  find  that  while 
said  plaintiff  was  in  said  office  of  the  defendant,  the  defendant 
used  rough,  harsh,  and  unbecoming  language  and  conduct  to 
and  towards  the  plaintiff;  and  further  find  that  while  the  plaintiff 
was  in  said  office  of  the  defendant,  the  defendant  told  the  plaintiff 
that  she  was  a  thief,  and  that  he  could  have  her  arrested; 
and  further  find  that  owing  to  the  said  language  and  conduct 
of  the  defendant  then  and  there  used  and  shown,  and  all  the 
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circumstances  then  and  there  existing,  a  reasonable  person  of 
the  tender  years  of  the  plaintiff  would  have  been  reasonably 
led  to  believe  and  understand  that  she  could  not  leave  the  said 
office  of  the  defendant  at  that  time  without  his  permission, 
without  being  then  and  there  arrested  upon  the  charges  then 
and  there  made  by  the  defendant;  and  further  find  that  the 
plaintiff  did  at  that  time  and  thereby  reasonably  believe  and 
understand  that  if  she  attempted  to  leave  said  office  of  the 
defendant  at  that  time  without  his  permission,  she  would  then 
and  there  be  arrested  for  the  charges  there  made  against  her 
by  the  defendant;  and  further  find  that  the  plaintiff  remained 
there  because  she  feared  such  arrest  and  further  find  that 
after  the  lapse  of  some  time  the  defendant  said  to  the  plaintiff, 
"You  can  now  go,"  or  words  to  that  effect;  and  further  find 
that  the  plaintiff  did  not  steal  anything  from  the  defendant, 
then  their  verdict  must  be  for  the  plaintiff.10 

Massachusetts. 

Now  the  fact,  if  it  be  a  fact,  upon  the  evidence,  that  at 
the  time  of  the  arrest  the  police  officer  suspected  that  this  man 
had  been  guilty  of  a  felony  (which  we  understand  is  the  claim 
of  the  suspicion  that  existed  in  the  mind  of  the  officer  at  that 
time),  the  fact  that  he  believed  that  this  man  was  involved  in^ 
a  break  which  occurred  somewhere  in  that  neighborhood  on  the 
night  before  is  not  conclusive  by  way  of  exonerating  him  of  his 
action.  The  question  as  to  whether  or  not  he  acted  in  good 
faith  in  what  he  believed  to  be  the  performance  of  his  duty  or 
whether  he  acted  maliciously,  and  the  intent  with  which  his 
action  was  taken,  whether  it  was  merely  the  good  intent  of  a 
really  loyal  officer  performing  his  duty  and  protecting  the  citi- 
zens of  the  town  or  otherwise,  is  not  an  issue  which  determines 
the  responsibility  here.  The  fact  that  he  entertained  a  suspicion 
against  this  person  is  material  so  far  as  it  goes,  but  it  does  not 
go  far  enough  unless  the  suspicions  that  he  entertained  were 
reasonable,  and  that  I  think  is  the  crux  of  the  case.  And  with 
respect  to  the  ordinary  rule  which  is  laid  down  in  most  of  the 
cases  in  regard  to  what  is  a  reasonable  cause  for  suspecting  a 
person  of  having  committed  a  felony,  as  defined  by  the  courts, 
is:  "Probable  cause  is  a  reasonable  ground  of  suspicion  of 
guilt,  or  guilt  suspected,  by  circumstances  sufficiently  strong  in 
themselves  to  warrant  a  cautious  and  prudent  man  in  entertain- 
ing an  honest  belief  that  a  party  is  guilty."  And  if  the  defend- 
ant acted  on  such  information  as  would  induce  a  reasonably 
prudent  man  to  believe  the  plaintiff  guilty,  he  was  not  liable. 

1  °  Fleisher  v.  Ensminger,  140  Md 
604,  118  A  153. 
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In  other  words,  did  the  defendant  in  this  case  in  what  he  did 
in  putting  the  plaintiff  under  arrest,  have  before  him  such  evi- 
dence or  information,  either  in  what  he  saw  or  what  they  told 
him  with  respect  to  the  plaintiff,  as  to  justify  a  reasonably 
cautious  and  prudent  man  in  suspecting  the  plaintiff  of  having 
been  involved  in  the  breaking  and  entering  of  a  store  some 
distance  from  the  same  street?  If  the  defendant  under  all  the 
circumstances  acted  as  a  reasonably  cautious  and  prudent  person 
and  was  justified  in  entertaining  those  suspicions  in  view  of 
all  the  circumstances  disclosed,  then  that  is  an  adequate  and 
sufficient  defense  in  this  case.  It  would  not  make  any  differ- 
ence as  to  whether  or  not  it  might  afterwards  turn  out  that  the 
party  whom  he  arrested  was  innocent.  Nevertheless,  if  his 
conduct  or  actions  were  of  such  an  apparently  compromising 
character  as  to  justify  a  reasonable  person  in  suspecting  him  of 
complicity  in  a  felony,  that  is  sufficient  to  justify  the  officer. 

*     *     * 

The  defendant  is  not  bound  to  show  in  his  justification  that 
a  felony  was  actually  committed  to  render  the  arrest  lawful. 
He  is  sufficiently  within  his  rights  if,  on  his  own  knowledge  of 
facts  or  on  facts  communicated  to  him  by  others,  he  has  reason- 
able grounds  to  suspect  that  the  accused  has  been  guilty  of 
felony ;  and  if  he  makes  an  arrest  under  such  circumstances,  the 
arrest  is  not  unlawful. ' ' 

Michigan. 

Now,  in  connection  with  what  has  been  said  about  the  de- 
fendant getting  the  advice  of  counsel,  in  connection  with  his 
defense,  I  am  going  to  charge  you  this : 

If  the  defendant  laid  all  the  facts  in  the  case  fairly  before 
his  counsel  upon  beginning  proceedings,  and  acted  in  good  faith 
on  the  opinion  given  him  by  counsel,  however  erroneous  that 
opinion  might  be,  he  is  not  liable  to  this  action ;  but  if  he  mis- 
represented the  case  or  he  does  not  act  in  good  faith  under  the 
advice  he  has  received,  and  knows  or  does  not  believe  that  there 
was  any  cause  to  procure  the  arrest  of  the  plaintiff,  he  is  not 
protected,  and  it  is  for  the  jury  to  determine  whether  he  acted 
in  good  faith,  and  honestly  believed  he  was  entitled  to  procure 
the  arrest  of  the  plaintiff.12 

1  '  Wax  v.  McGrath,  255  Mass  quested  by  him.  It  was  stated  in 

340,  151  NE  317.  the  opinion  "Certainly,  appellant 

12  Dallas  v.  Garras,  306  Mich  was  not  entitled  to  an  instruction 

313,  10  NW2d  897,  affirming  ver-  as  favorable  as  the  foregoing."  The 

diet  and  judgment  for  plaintiff.  judgment  was  affirmed,  however,  as 

Defendant  (appellant)  complained  the  charge  as  given  was  not  pre- 

of  the  foregoing  charge,  which  was  judicial  to  appellant.  The  plaintiff 

given  in  lieu  of  instructions  re-  was  arrested  and  imprisoned  for 
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Missouri. 

The  court  instructs  the  jury  that  under  the  law  and  the  evi- 
dence in  this  case  the  defendants  were  within  their  legal  rights 
in  demanding  and  obtaining  the  return  of  the  merchandise  men- 
tioned in  the  evidence  which  had  previously  on  the  29th  day 
of  November  been  obtained  by  the  plaintiff  and  her  sister-in- 
law,  L.  T.,  from  the  F.-B.  store  and  in  detaining  the  plaintiff 
and  her  said  sister-in-law,  if  you  so  find  and  believe  they  were 
so  detained,  until  the  defendants  recovered  all  the  said  mer- 
chandise. 

You  are  therefore  instructed  that  the  sole  issue  for  your 
determination  and  verdict  in  this  case  is  whether  or  not  after 
the  defendants  had  recovered  the  said  merchandise  the  defend- 
ants imprisoned  or  detained  the  plaintiff  against  her  will  by 
threat  or  show  of  force  or  by  otherwise  causing  her  to  believe 
that  she  would  be  forcibly  restrained  if  she  attempted  to  depart. 

*  *     * 

And  if  you  find  and  believe  from  the  evidence  that  after  the 
defendants  had  so  recovered  said  merchandise,  the  plaintiff  re- 
mained in  the  store  not  under  fear  or  restraint,  but  remained 
at  the  defendants'  request,  to  explain  her  conduct  and  that  of 
her  sister-in-law,  L.  T.,  and  to  make  a  statement  to  Mr.  Z.,  and 
to  read  and  sign  the  statement  as  written  by  Mr.  Z.,  then  your 
verdict  must  be  in  favor  of  the  defendants.13 

Virginia. 

(1)  An  improper  motive  may  be  inferred  from  a  wrongful 
act  based  upon  no  reasonable  ground,  and  that  such  improper 
motive  constitutes  malice  in  law ;  and  to  constitute  such  malice  it 
is  not  necessary  that  such  wrongful  act  should  be  prompted  by 
anger,  malevolence,  or  vindictiveness,  but  such  inference  of 
malice  may  be  removed  by  the  evidence  in  the  case. 

*  *     * 

The  measure  of  responsibility  [basis  of  justification]  for 
swearing  out  a  criminal  warrant  is  a  reasonable  belief  that  a  man 
of  common  prudence  might  in  good  faith  entertain  and  be  justified 
in  believing  from  circumstances  known  to  him  at  the  time  of  the 
issuance  of  the  warrant.  It  is  not  necessary  that  the  facts  which 
he  believed  should  be  known  to  have  been  actually  true;  but 
it  is  necessary  that  he  should  have  believed  them  to  be  true, 
and  that  as  a  prudent  man  under  the  circumstances  then  known 

nonpayment  of  a  debt,  contrary  to      for    the    court's    statement    above 
law.    Defendant  had  twice  been  re-      quoted. 

fused  a  warrant  by  the  authorities.          l3  Teel  v.  May  Department  Stores 
Presumably,    that   was    the    reason      Co.,    352   Mo   127,   176   SW2d  440, 

affirming  judgment  for  defendants. 
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to  him  he  was  warranted  in  entertaining  that  belief.  If,  there- 
fore, the  jury  believe  from  the  evidence  that  the  said  J.  A.  D. 
so  acted  in  having  the  warrant  against  the  plaintiff  in  evidence 
issued,  and  if  the  jury  further  believe  that  the  arrest,  detention, 
and  imprisonment  complained  of  by  the  plaintiff  were  by  officers 
of  the  law  only,  pursuant  to  the  said  warrant,  they  should  find 

for  the  defendants. 

*  *     * 

Any  person,  acting  as  a  man  of  ordinary  prudence,  who  rea- 
sonably believes  that  another  has  committed  a  criminal  offense, 
has  the  right,  without  rendering  himself  liable  in  an  action  for 
damages,  to  swear  out  a  warrant  for  such  other,  who,  if  arrested 
and  held  by  the  officers  of  the  law  under  a  proper  warrant  so 
issued,  until  discharged  by  proper  authority,  has  no  right  to  main- 
tain an  action  for  damages  for  such  detention  or  imprisonment 
under  such  warrant.14 

(2)  The  burden  of  proof  is  upon  the  defendant  to  prove  that 
he  sought  counsel  with  an  honest  purpose  to  be  informed  as  to 
the  law,  and  that  he  was  in  good  faith  guided  by  such  advice 
in  causing  the  arrest  of  the  plaintiff.  Whether  or  not  defendant 
did,  before  instituting  the  criminal  proceedings,  make  a  full, 
correct,  and  honest  disclosure  to  his  attorney  or  attorneys  of  all 
the  material  facts  bearing  upon  the  guilt  of  the  plaintiff,  of 
which  he  had  knowledge,  and  whether,  in  commencing  such  pro- 
ceedings, the  defendant  was  acting  in  good  faith  upon  the  advice 
of  his  counsel  are  questions  of  fact  to  be  determined  by  the 
jury  from  all  the  evidence  and  circumstances  proved  in  the  case. 
And  if  the  jury  believe,  from  the  evidence,  that  the  defendant 
did  not  make  a  full,  correct,  and  honest  disclosure  of  all  such 
facts  to  his  counsel,  but  that  he  instituted  the  criminal  prosecu- 
tion from  a  fixed  determination  of  his  own  rather  than  from 
the  opinion  of  counsel,  then  such  advice  can  avail  nothing  in  this 
suit.15 

§  1677.    Manner  of  arrest. 

Alabama. 

There  could  be  an  arrest  by  the  officers  without  telling  the 
plaintiff  he  was  arrested.  An  arrest  may  be  effected  without 
telling  the  man  that  he  is  arrested  in  so  many  words. 

*  *     * 

If  the  conduct  of  the  officers  was  such  at  the  time  as  to 
put  this  plaintiff  under  their  dominion  and  under  their  control 
so  as  to  deprive  him  of  his  liberty  to  go  where  he  desired  to 

'4  Sands  &  Co.  v.  Norvell,  126  Va          l8  Jones  v.  Morris,  97  Va  43,  33 
384,  101  SE  569.  SE  377. 
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go,  or  so  as  to  require  him  to  go  where  he  did  not  desire  to  go, 
if  you  find  that  to  be  true  in  this  case,  the  plaintiff  was  under 
arrest. f  6 

Indiana. 

In  order  to  effect  an  imprisonment  it  is  not  necessary  that 
actual  force  be  used  or  that  the  person  imprisoned  be  actually 
touched  by  the  person  seeking  to  imprison  him.  Any  impending 
and  threatened  physical  violence,  through  words,  acts,  gestures, 
and  the  like  which  to  all  appearances  can  only  be  avoided  by 
submission,  operates  as  effectually  if  submitted  to,  as  if  the  ar- 
rest had  been  forcibly  accomplished. 1 7 

Oklahoma. 

If  you  find  that  the  defendants  herein  were  acting  in  good 
faith  under  the  process  that  was  in  their  hands,  and  used  no 
more  force  than  was  necessary  in  the  discharge  of  their  duty, 
and  if  you  also  find  that  they  were  resisted  by  the  plaintiff 
and  his  family,  and  were  arrested  for  obstructing  an  officer 
in  the  discharge  of  his  duty,  and  that  while  under  said  arrest 
they  were  dealt  with  humanely  and  fairly,  then,  and  in  that 
event,  your  verdict  should  be  for  the  defendants,  and  you  should 
so  find.'8 

§  1678.     Arrest  without  warrant. 

Georgia. 

I  charge  you  that,  where  a  committal  court  binds  over  the 
defendant  for  trial  on  the  crime  charged,  such  fact  constitutes 
prima  facie,  but  not  conclusive  evidence  that  probable  cause  for 
the  prosecution  exists.  I  charge  you  that  an  arrest  for  a  crime 
may  be  made  by  an  officer  without  a  warrant  if  an  offense  is 
made  in  his  presence,  or  if  for  other  cause  there  is  likely  to  be 
a  failure  of  justice  for  the  want  of  an  officer  to  issue  a  warrant; 
and  I  charge  you  further  that  an  arrest  may  likewise  be  made 
when  the  crime  is  committed  within  the  immediate  knowledge, 
though  not  in  the  actual  presence,  of  the  officer  making  the  ar- 
rest. I  charge  you  that  an  arrest  may  be  legal,  even  though  no 
crime  was  actually  committed,  if  there  were  reasonable  grounds 
on  the  part  of  such  arresting  officer  for  believing  that  the  law 
was  being  violated  and  where  the  circumstances  were  sufficient 
to  give  the  officer  of  the  company  making  the  arrest  probable 
cause  for  believing  the  crime  was  being  committed. ' 9 

• 6  Burk  v.  Knott,  20  AlaApp  316,  ' 8  Barnes  v.  Davis,  30  Okl  511, 

101  S  811.  120  P  275. 

1 7  Preston  v.  'Curry,  Circuit  Court,  f  9  Atlantic  Coast  Line  R.  Co.  v. 

Marion  County,  Indiana,  No.  36585.  Wegner,  90  GaApp  267,  83  SE2d  58. 
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Indiana. 

(1)  It  is  the  duty  of  a  sheriff  arresting  a  person  without 
a  warrant  for  an  offense  committed  within  his  view,  or  when 
arresting-  a  person  without  a  warrant  upon  information  furnish- 
ing reasonable  or  probable  cause  to  believe  that  such  person 
has  committed  a  felony,  in  either  case,  without  delay,  and  as 
soon  as  he  can  reasonably  do  so,  to  take  the  person  whom  he  has 
placed  under  arrest  before  some  magistrate  to  be  charged  with 
such  offense  by  affidavit.  Such  an  arrest  can  only  be  made  and 
the  person  held  for  such  purpose.    If  the  officer  shall  fail  to 
take  the  person  so  arrested  before  a  magistrate,  as  required  by 
law,  then  he  is  liable  to  such  person  in  an  action  for  damages.20 

(2)  It  is  the  law  in  this  state  that  no  one,  a  peace  officer 
or  otherwise,  has  a  right  to  arrest  or  restrain  of  his  liberty  a 
person  charged  with  or  suspected  of  a  misdemeanor  unless  com- 
mitted in  the  presence  of  such  arresting  officer,  without  a  duly 
executed  warrant  regularly  issued  upon  an  affidavit  sworn  to 
before  the  proper  authority. 

And  if  you  find  from  the  evidence  in  this  case  that  the  de- 
fendants or  either  of  them  did  arrest  or  restrain  the  plaintiff 
against  her  will  and  wish  as  described  in  the  complaint  and  with- 
out a  warrant  for  her  arrest,  then  and  in  that  event  he  or  they 
are  properly  chargeable  with  any  damages  which  plaintiff  sus- 
tained as  a  proximate  result  of  such  unlawful  arrest  or  restraint, 
and  your  verdict  should  be  for  plaintiff  accordingly. 

If  upon  the  other  hand,  however,  you  find  from  the  evidence 
that  plaintiff  was  not  arrested  and  was  not  restrained  of  her 
liberty,  and  that  she  voluntarily  went  to  the  hotel  in  question 
and  remained  there  a  certain  length  of  time  upon  her  own 
option,  without,  in  either  event,  the  use  of  threats,  intimidations, 
or  duress  on  the  part  of  the  defendants  or  any  of  them,  your 
verdict  should  be  for  the  defendants.21 

Michigan. 

I  say  to  you,  as  a  matter  of  law,  it  is  not  necessary  that 
a  peace  officer  be  armed  with  a  warrant  in  order  to  justify  him 
in  making  an  arrest  for  a  felony,  provided  the  felony  was  com- 
mitted in  his  presence,  or,  provided,  he  is  possessed  of  such  facts 
and  has  such  knowledge  of  circumstances  that  he  has  reasonable 
cause  to  believe  that  a  felony  has  been  committed,  and  rea- 
sonable cause  to  believe  that  the  defendant  committed  it.  If 
the  officer  making  the  arrest  is  possessed  of  such  information, 

20  Harness  v.  Steele,  159  Ind  286,  NE  977;  Bingham  v.  Lipman,  Wolfe 

64  NE  875.  &  Co.,  40  Or  363,  67  P  98. 

For  other  similar  instructions,  see  2 '  Preston  v.  Curry,  Circuit  Court, 

Martin  v.  Golden,  180  Mass  549,  62  Marion  County,  Indiana,  No.  36585. 
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that,  with  reason  and  common  sense,  in  a  fair  way,  he  can  say 
he  believes  that  the  man  whom  he  is  about  to  arrest  committed 
a  felony,  or  is  committing  a  felony,  then  he  is  justified  in  arrest- 
ing- the  man  even  though  he  does  not  have  a  warrant  in  his 
possession,  and  that  is  the  test  on  that  phase  of  the  case.  If, 
from  what  you  have  heard  here,  from  the  testimony,  you  believe 
it  has  been  shown  beyond  a  reasonable  doubt,  that  the  officer 
was  justified  in  making  the  arrest  because  he  reasonably  be- 
lieves in  a  reasonable  way  that  this  defendant  committed,  or, 
was  then  committing  a  felony,  the  arrest  would  be  justified  (and 
possession  by  the  officers  of  the  evidence  here  offered  would  be 
lawful  and  therefore  admissible.)22 

Ohio. 

We  come  now  to  a  discussion  of  the  law  pertaining  to  a  big 
question  which  you  must  decide — was  that  original  detention  by 
arrest  on  the  street  of  L.  B.  lawful? 

That  arrest  was  made  without  a  warrant.  Some  arrests  with- 
out warrants  are  lawful.  Some  are  unlawful.  You  must  determine 
whether  this  one  was  lawful  or  unlawful. 

An  arrest  is  the  taking,  seizing,  or  detaining  of  the  person 
of  another,  either  by  touching  or  putting  hands  upon  him,  or  by 
any  act  which  indicates  an  intention  to  take  him  into  custody, 
and  subjects  the  person  arrested  to  the  actual  control  and  will 
of  the  person  making  the  arrest.  It  signifies  the  apprehension  or 
detention  of  the  person  of  another  in  order  that  he  may  be 
forthcoming  to  answer  an  alleged  crime. 

A  police  officer  has  no  right  to  arrest  simply  by  virtue  of 
the  fact  that  he  is  a  police  officer.  He  can  make  arrests  only 
under  circumstances  authorized  by  law. 

An  arrest  without  a  warrant  is  lawful  only  in  case  it  is  made 
under  circumstances  authorized  by  statute. 

R.C.  Sec.  2985.03,  having  to  do  with  arrest  by  a  police  officer 
on  view  and  without  a  warrant,  provides,  insofar  as  is  perti- 
nent ; 

"A  *  *  *  police  officer  shall  arrest  and  detain  a  person 

found  violating  a  law  of  this  state,  or  an  ordinance  of  a 

municipal  corporation,  until  a  warrant  can  be  obtained." 

Here  the  defendant  police  officers  claim  justification  of  the 
street  arrest  of  L.B.  without  a  warrant  under  those  words  of 
R.C.  Sec.  2985.03,  which  I  read,  namely  "A  *  *  *  police  officer 
shall  arrest  and  detain  a  person  found  violating  a  law  of  this 
state,  or  an  ordinance  of  a  municipal  corporation." 

22  People   v.   Bressler,   223   Mich      227  Mich  243,  198  NW  969;  Michi- 
597,  194  NW  559;  People  v.  Shorr>      gan  Comp.  Laws  1929,  §  17149, 
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What  state  law  or  municipal  ordinance  do  they  claim  that 
L.B.  was  violating  that  justified  the  arrest  under  this  section? 
In  order  to  find  that  answer,  you  must  refer  to  the  affidavits  filed 
in  the  Cleveland  Municipal  Court,  which  are  exhibits  in  this 
case,  because  *  *  *  R.  C.  Sec.  2985.05  requires  such  arresting 
officer  to  "make  or  cause  to  be  made  before  such  court  or 
magistrate  a  complaint  stating  the  offense  of  which  the  person 
was  arrested." 

Referring  to  those  affidavits,  you  will  see  that,  by  affidavit, 
L.B.  is  charged  with  violation  of  a  municipal  ordinance.  .  .  . 

In  order  to  justify  L.B.'s  street  arrest  without  warrant,  the 
defendant  police  officers  must  justify  it  on  the  ground  that  he 
was  found  violating  .  .  .  the  city  ordinance  against  Disorderly 
Conduct.  .  .  .  They  could  not  justify  it  on  the  ground  that,  at  the 
time  of  the  arrest,  he  may  have  been  found  violating  another 
law  for  which  he  was  not  arrested  and  charged. 

We  now  come  to  a  more  detailed  discussion  of  whether  the 
street  arrest  of  L.B.  was  lawful  or  unlawful.  .  .  . 

Now  first  as  to  the  charge  of  Disorderly  Conduct.  Section 
13,1126  of  the  City  Ordinance  provides  [Here,  the  Court  read  the 
Section.] 

That  is  the  ordinance  section  that  it  is  claimed  L.B.  violated. 
A  copy  of  it  is  an  exhibit  and  you  will  have  it  with  you  in  the 
jury  room.  How  is  it  claimed  that  L.B.  violated  this  ordinance? 
The  answer  to  that  is  found  in  the  affidavit  filed  in  the  Municipal 
Court  making  a  charge  against  L.B.  That  affidavit  is  an  exhibit 
and  you  will  have  it  with  you  in  your  jury  room.  That  affidavit 
charges  that  [Here,  the  Court  read  the  charge  in  the  affidavit.] 

That  is  the  Disorderly  Conduct  charged  against  L.B.  and  one 
of  the  alleged  reasons  for  which  he  was  arrested  on  the  street. 
You  must  determine  whether  that  arrest  was  lawful  on  that 
charge,  or  whether  it  was  unlawful. 

Remember,  it  was  an  arrest  without  a  warrant  and  that  the 
state  statute  provides  that  a  "police  officer  shall  arrest  and  de- 
tain a  person  found  violating  a  law  of  this  state,  or  an  ordinance 
of  a  municipal  corporation  *  *  *."  What  does  that  term  "found 
violating"  mean?  Does  it  mean  that  an  arrested  person  must 
be  convicted  of  the  charge  on  which  he  is  arrested  in  order  to 
make  the  arrest  lawful,  and  that  if  he  is  acquitted  of  that 
charge  or  the  case  is  dismissed  without  prosecution  the  arrest 
is  automatically  wrongful?  No —  a  police  officer  is  held  to  no  such 
exactitude.  A  police  officer  acting  hastily  in  making  an  arrest 
upon  view  is  not  held  to  the  rigid  rule  governing  people  who 
have  time  to  sit  down  and  deliberate  on  the  circumstances  and 
surrounding  facts. 
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Even  though  no  offense  was  actually  committed,  a  police 
officer  is  justified  in  making  an  arrest  on  view  without  a  war- 
rant if  there  is  probable  cause  for  an  arrest.  Probable  cause  for 
an  arrest  has  been  defined  to  be  a  reasonable  ground  of  suspi- 
cion supported  by  circumstances  sufficiently  strong  in  them- 
selves to  warrant  a  cautious  man  in  believing  the  person  guilty. 
While  it  is  not  essential  that,  in  making  an  arrest  without  a 
warrant  for  a  misdemeanor,  the  officer  must  absolutely  know 
that  an  offense  is  being  committed,  he  must  believe  it  is  being 
committed  in  his  presence  and  the  circumstances  must  be  such 
as  would  cause  a  reasonable  person  to  believe  it.  Probable  cause 
does  not  depend  on  the  actual  state  of  the  case  in  point  of  fact, 
as  it  may  turn  out  upon  legal  investigation  to  be,  but  on  knowl- 
edge of  facts  and  circumstances  which  will  be  sufficient  to  induce 
a  reasonable  belief  in  the  fact  that  an  offense  was  being  commit- 
ted. If  an  officer  has  a  real  belief,  and  reasonable  grounds  for 
belief,  it  is  not  necessary,  in  order  to  protect  the  officer  in  respect 
to  his  action,  that  it  turn  out  that  the  offense  was  actually 
committed. 

On  the  one  hand,  while  an  officer  is  given  protection  if  he 
makes  an  arrest  within  this  rule  that  I  have  explained,  and  it 
would  be  abhorrent  to  think  that  he  would  not  be  given  pro- 
tection ;  it  is  equally  true  that  if  the  officer  does  not  abide  by  this 
rule  he  is  not  given  protection,  and  it  would  be  equally  abhorrent 
to  think  that  a  citizen  could  at  any  time  be  arrested  without 
restriction  at  the  mere  whim  of  any  officer. 

The  principle  of  probable  cause  for  arrest  is  a  sound  one. 
Whether  there  was  probable  cause  is  a  question  of  fact  for  the 
jury  to  determine. 

Let  me  summarize.  Even  though  no  offense  was  actually 
being  committed,  the  defendant  officers  would  be  justified  in 
making  an  "on  view"  arrest  of  L.B.  without  a  warrant  on  said 
charge  of  Disorderly  Conduct  if  there  was  probable  cause,  which 
simply  means  that,  at  the  time  of  the  arrest : 

(1)  The  officers  had  a  sincere  belief  that  L.B.  was  com- 
mitting said  offense  of  Disorderly  Conduct  in  their  presence, 
and 

(2)  The  circumstances  were  such  as  cause  a  reasonably 
prudent  and  cautious  person  to  so  believe.    On  the  other  hand, 
no  officer  would  have  been  justified  in  so  arresting  L.B.  on  said 
charge  of  Disorderly  Conduct  if  there  was  not  probable  cause, 
that  is,  either 

(1)  If  that  officer  did  not  sincerely  believe  that  L.B.  was 
committing  said  Offense  of  Disorderly  Conduct  in  his  presence, 
or 
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(2)  If  the  circumstances  were  not  such  as  to  cause  rea- 
sonably prudent  and  cautious  persons  so  to  believe.23 

Wisconsin. 

A  constable  or  police  officer  is  a  conservator  of  the  peace, 
and  has  the  right  to  arrest  persons  for  a  breach  of  the  peace 
committed  in  his  view,  but  he  has  no  right  to  arrest  one  who  has 
committed  a  breach  of  the  peace  concerning  which  he  (the  of- 
ficer) has  merely  the  information  of  third  persons,  and  which 
was  not  committed  in  his  view.  So,  in  this  case,  I  instruct  you 
that  the  evidence  is  uncontradicted  that  the  arrest  of  the  plaintiff 
in  this  action  by  the  officer  was  without  due  process.  I  instruct 
you,  therefore,  that  the  plaintiff  is  entitled  to  recover  damages 
against  the  defendant,  Officer  G.,  because  there  is  no  pretense 
that  he  arrested  this  plaintiff  for  an  offense,  breach  of  the 
peace,  or  disorderly  conduct  committed  within  view  of  the  of- 
ficer who  made  the  arrest.24 

§  1679.     Arrest  on  void  process. 

If  the  jury  believe  from  the  evidence  that  the  act  of  0. 
in  signing  the  warrant  caused  the  plaintiff  to  be  arrested  under 

a  void  process,  then  they  must  find  for  the  plaintiff. 

*  *     * 

If  the  jury  believe  from  the  evidence  that  the  fact  that  0. 
signed  the  warrant  caused  the  justice  of  the  peace  to  issue  the 

warrant  without  signing  it,  they  must  find  for  the  plaintiff. 

*  *     * 

If  the  jury  believe  that  O.'s  signing  the  warrant  did  not 
cause  S.  to  omit  to  sign  it,  then,  if  you  believe  that  0.,  having 
knowledge  of  the  void  condition  of  the  warrant,  continued  to 
prosecute  the  plaintiff,  then  the  defendant,  0.,  is  liable,  and  your 
verdict  must  be  for  the  plaintiff.26 

§  1680.     Arrest  on  appearances  or  suspicious  circumstances. 

The  unexplained  recent  possession  of  stolen  property  may 
be  a  circumstance  sufficient  to  convict  a  person  of  larceny,  which 
in  this  case  would  be  a  felony.  When  a  person  is  found  in  the 
possession  of  property  recently  stolen,  it  casts  upon  him  the 
duty  of  explaining  that  possession,  and,  if  he  fails  to  satis- 
factorily explain  that  possession,  such  fact  may  support  a  con- 
viction, and  may  be  a  circumstance  against  him  in  a  criminal 

23  Bishop    v.    Trammel,    Common  24  Stittgen  v.  Rundle,  99  Wis  78, 

Pleas  Court,  Cuyahoga  County,  Ohio,  74  NW  536. 

Nos.  677,  351;  677,  352.  Kindly  sub-  25  Gates    v.    McGlaun,    145    Ala 

mitted    by    Judge    Earl    L.    Hoover,  656,  39  S  607. 
Common     Pleas     Court,    Cuyahoga 
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case  before  a  jury  as  to  his  guilt.  Now  the  question  presented 
here  on  that  question  of  explanation,  however,  for  you  to  deter- 
mine is  whether  or  not  J.  had  the  opportunity  to  explain,  and 
if  you  feel  that  J.  under  this  testimony  did  not  have  the  oppor- 
tunity to  explain,  and  for  that  reason  did  not  explain,  of  course, 
his  failure  to  explain  would  not  be  a  circumstance  against  him. 
But  the  fact  that  he  was  found  in  the  possession  of  property 
recently  stolen,  as  I  stated  to  you,  is  a  circumstance  against 

him. 

*  *     * 

If  you  believe  from  the  evidence  that  the  plaintiff  was  found 
in  the  recent  possession  of  one  automobile  rim,  one  automobile 
casing,  and  one  automobile  innertube,  the  personal  property  of 
JL  0.  S.,  and  that  said  property  was  stolen  in  November  im- 
mediately prior  to  the  time  in  which  plaintiff  was  arrested  in 
the  following  December,  and  that  the  plaintiff  did  not  make  a 
reasonable  explanation  of  his  possession  of  said  property  to 
the  defendant,  G.  W.  T.  at  the  time  of  his  arrest  the  defendant, 
G.  W.  T.  had  reasonable  cause  to  believe  that  the  plaintiff  had 
committed  said  offense.26 

§  1681.    Participation  in,  or  procurement  of,  arrest;  principal  and 

agent. 
Alabama. 

(1)  In  order  for  the  defendant  to  be  liable,  it  is  not  neces- 
sary that  it  directed  the  act,  but  if  its  agents  were  acting  within 
the  scope  of  their  authority,  and  for  purposes  of  the  defendant, 
or  if  the  defendant  ratified  the  action  of  its  agents,  then  the 
defendant  might  be  liable,  although  its  agents  acted  through 
personal  malice.27 

(2)  If  you  are  reasonably  satisfied  from  the  evidence  in 
this  cause  that  Officer  H.  unlawfully  arrested  and  imprisoned 
the  plaintiff  on  or  about  February  23,  19 — ;  that  as  a  proximate 
consequence  of  said  unlawful  arrest  and  imprisonment  plaintiff 
was  humiliated,  caused  mental  pain  and  anguish,  and  caused 
to  expend  money  for  medical  treatment;  and  that  the  defendant 
D.  W.  W.  aided  and  abetted  the  said  officer,  H.,  in  making  said 

arrest,  then  you  must  find  for  the  plaintiff  in  this  cause. 

*  *     * 

I  charge  you  that  when  a  citizen  is  called  upon  to  assist 
an  officer  in  making  an  arrest,  the  law  makes  it  his  duty  to  act 
at  once.28 

26Tolleson   v.   Jackson,   217   Ala          a*Wood   v.    Hacker,   23    AlaApp 
66,  114  S  801.  12,  121  S  437. 

27  Southern  R.  Co.  v.  Beaty,  212 
Ala  608,  103  S  658. 
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Indiana. 

It  is  the  law  that  a  principal  is  liable  for  the  unlawful  arrest 
or  detention  of  another,  when  made  or  caused  by  his  servant 
or  agent  acting  within  the  scope  of  his  express  or  implied 
authority.  And  if  you  find  from  the  evidence  in  this  case  that 
the  acts  charged  were  done  by  an  agent  of  either  of  the  de- 
fendants acting  within  the  scope  of  his  authority,  then  in  such 
event  such  acts  are  chargeable  to  the  principal  the  same  as 
though  he  in  person  had  committed  the  acts  in  question.  Stating 
the  proposition  conversely,  a  principal  is  not  liable  for  the 
unlawful  acts  of  his  servant  or  agent  if  done  outside  of  his 
express  or  implied  authority.  It  is  for  you  to  determine  from 
all  the  evidence  in  the  case  whether  in  the  acts  charged,  the 
agent  of  the  defendant  S.  was  acting  within  or  without  the 
express  or  implied  authority  of  his  principal,  in  such  acts  as 
you  find  from  the  evidence  were  committed.29 

Massachusetts. 

If  the  defendant  went  to  the  station  for  the  police  at  the 
request  of  the  doctor  and  left  a  note  there,  that  would  not  be 
a  participation,  but  if  he  went  to  the  Gloucester  police  station 
for  the  purpose  of  getting  the  police  to  take  the  plaintiff  out 
of  the  house  and  take  her  to  the  hospital,  that  would  be  a 
participation.30 

§  1682.    Place  of  arrest  or  restraint. 
Indiana* 

If  you  find  from  the  evidence  that  there  was  at  the  time 
and  place  alleged  a  detention  and  restraint  of  plaintiff  by  de- 
fendant through  its  agents  and  employees,  such  need  not  be 
in  a  public  building  commonly  called  a  jail  or  police  station 
or  other  place  where  arrested  parties  are  taken,  in  order  to 
constitute  the  act  of  false  imprisonment*  If  the  acts  as  charged 
in  the  complaint  were  committed  by  defendant  or  its  authorized 
agents  or  employees,  it  would  be  unlawful  imprisonment  whether 
it  be  in  a  commonly  known  jail  or  prison  or  in  a  private  building 
or  store.  But  you  must  determine  from  all  the  evidence  in  the 
case  whether  such  acts  were  committed  as  charged.31 

Maryland. 

If  the  jury  shall  find  from  the  evidence  that  at  the  time 
the  witness  B.  first  undertook  to  arrest  the  plaintiff  he  was  in 
the  public  highway,  and  that  the  actual  arrest  was  made  by 

29  Preston  v.  Curry,  Circuit  Court,  3 1  Nash  v.  Wm.  H.  Block  Co.,  Cir- 

Marion  County,  Indiana,  No.  36585.  cuit  Court,  Marion  County,  Indiana, 

30Karjavainen    v.    Buswell,    289  No.  43401. 
Mass  419,  194  NE  295. 
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said  B.  on  the  grounds  in  the  use  and  occupancy  of  the  defendant, 
in  the  course  of  the  pursuit  of  the  plaintiff  by  said  B.  begun 
on  said  public  highway,  not  in  the  course  of  the  performance 
of  his  duties  as  an  employee  of  the  defendant,  then  their  verdict 
should  be  for  the  defendant.32 

§  1683.     Treatment  of  party  after  arrest. 

Virginia. 

When  a  public  officer  holds  a  warrant  for  the  arrest  of  any 
person  charged  with  an  offense,  it  is  the  duty  of  such  officer  as 
speedily  as  may  be  to  carry  such  person  before  some  justice  of 
the  peace  for  examination  by  the  said  justice,  and  the  officer  has 
no  right  to  retain  the  prisoner  in  his  custody  for  the  purpose 
of  eliciting  from  him  evidence  to  be  used  in  the  prosecution  of 
some  other  person,  or  of  himself.  If  the  jury  believe  from  the 
evidence  that  E.  C.  R.,  undertaking  to  act  as  an  officer,  did  hold 
the  plaintiff  and  confined  him  to  jail,  or  station  house,  of  the  city 
of  Lynchburg  with  that  view,  then  such  conduct  on  the  part  of 
the  said  R  was  a  wrongful  act,  and  constituted  false  imprison- 
ment ;  and  if  they  further  believe  from  the  evidence  that  W.  H. 
C.,  agent  of  the  defendant  S.  &  Co.,  came  to  the  town  of  Monroe 
for  the  purpose  of  aiding  in  the  investigation  of  the  alleged 
robbery  of  the  store  of  S.  &  Co.,  and  of  recovering  the  stolen 
goods  and  prosecuting  the  guilty  parties,  and  in  furtherance  of 
said  object  the  said  C.  approved  the  action  of  the  said  R.  in 
detaining  the  plaintiff  for  the  purposes  aforesaid,  and  accom- 
panied the  said  R.  to  the  city  of  Lynchburg,  and  aided  him  in 
the  effort  to  elicit  information  from  the  plaintiff  while  so  de- 
tained in  Lynchburg,  then  the  said  S.  &  Co.  are  responsible  for 
the  acts  of  said  agent  and  the  jury  must  so  find.33 

Wisconsin. 

The  duty  of  an  officer  to  take  a  prisoner  before  a  magistrate 
without  unreasonable  delay  means  to  take  him  before  such  mag- 
istrate forthwith,  and  forthwith  usually  means  instantly  or  as 
soon  as  it  is  practicable,  and  is  usually  construed  to  mean  not 
longer  than  24  hours  after  the  arrest.34 

§  1684.    Arrest  by  officers  of  railroad  company. 

If  the  jury  find  from  the  evidence  that  B.  on  the  night  of 
March  5, 19 — ,  was  an  officer,  agent,  or  employee  of  the  defendant 

32  Philadelphia,  B.  &  W.  R.  Co.          34  Geldon  v.   Finnegan,   213   Wis 
v.  Crawford,  112  Md  508,  77  A  278.      539,  252  NW  369. 

33  Sands  &  Co.  v.  Norvell,  126  Va 
384,  101  SE  569. 
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company  and  in  charge  of  the  station,  grounds,  and  approaches 
in  the  control  and  occupancy  of  said  defendant  at  Havre  de 
Grace,  and  shall  further  find  that  the  plaintiff  at  the  time  of 
his  arrest,  as  testified  to  in  this  case,  was  on  the  ground  and 
approaches  to  said  station  that  were  in  the  control  and  oc- 
cupancy of  said  defendant,  and  was  a  passenger  of  said  de- 
fendant and  behaving  all  the  while  in  an  orderly  and  proper 
manner,  then  it  is  for  the  jury  to  decide  from  all  the  facts  and 
circumstances  in  the  case  whether  or  not  when  the  plaintiff  was 
so  arrested,  as  testified  to  in  this  case,  the  said  B.  in  making 
said  arrest  was  acting  as  an  officer,  agent,  or  employee  of  the 
defendant.  If  they  shall  find  that  said  B.  in  making  said 
arrest  of  the  plaintiff  was  acting  as  an  officer,  agent,  or  employee 
of  said  defendant  within  the  scope  of  his  employment,  then  the 
verdict  of  the  jury  shall  be  for  the  plaintiff.35 

§  1685.     Arrest  to  extort  confession. 

If  the  jury  believe  from  the  evidence  that  the  defendants^or 
either  of  them,  caused  the  plaintiff  to  be  taken  to  Lynchburg 
in  order  to  extract  from  him  evidence  as  to  the  guilt  of  another 
person,  or  of  himself,  or  other  persons,  then  under  the  evidence 
in  this  case  such  detention  in  Lynchburg  constituted  false  im- 
prisonment, and  they  must  find  a  verdict  against  the  defendants, 
or  the  one  who  caused,  or  aided,  abetted,  counseled,  advised,  or 
ratified,  such  imprisonment,  in  favor  of  the  plaintiff  for  such 
sums  as  may  be  proper.36 

§  1686.    Elements  of  damages. 
Indiana. 

(1)  If  you  find  for  the  plaintiff  it  will  then  be  your  duty 
to  assess  against  such  defendant  or  defendants  as,  from  the 
evidence  and  under  the  instructions  of  the  court,  you  find  liable 
for  the  acts  charged  in  the  complaint  whatever  amount  of  dam- 
ages you  find  from  the  evidence  she  has  sustained.  And  in 
assessing  damages  for  her,  if  you  find  she  is  entitled  to  any, 
you  have  a  right  to  take  into  account  the  facts  and  circumstances 
\inder  which  she  was  taken  into  custody,  and  then  to  the  hotel 
in  question,  if  you  find  that  she  was  so  taken,  the  length  of  time 
she  was  detained  there  if  she  was  detained,  the  treatment  she 
deceived  at  the  time  of  such  arrest  and  detention,  the  physical 
injuries,  if  any,  she  received  at  or  during  the  time  of  the 
alleged  arrest  and  detention,  if  you  find  there  was  an  unlawful 
arrest  and  detention,  and  any  suffering  or  anguish  of  mind  or 

38  Philadelphia,  B.   &  W.  R.   Co.          36  Sands  &  Co.  v.  Norvell,  126  Va 
v.  Crawford,  112  Md  508,  77  A  278.      384,  101  SE  569. 
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sense  of  shame  or  humiliation  sustained  by  her,  so  far  as  the 
same  is  shown  by  the  evidence  in  the  case;  and  you  may  give 
to  her  such  sum  as  will,  under  the  evidence,  compensate  her 
for  the  damages  she  has  sustained,  as  the  proximate  result  of 
the  unlawful  acts  complained  of  and  proved.37 

(2)  If  you  find  for  the  plaintiff  and  against  the  defendant 
company  you  will  award  him  such  damages  as  will  fairly  compen- 
sate him  for  any  injuries  or  indignity  he  may  have  sustained.  In 
Awarding  such  damages  you  may  consider  the  character  of  his 
injuries;  what  physical  injury,  if  any,  he  sustained,  and  also 
the  mental  suffering,  if  any  he  sustained;  also  any  sense  of 
shame  or  humiliation  he  may  have  suffered,  all  on  account  of 
such  unlawful  restraint  and  wrongful  acts  that  were  committed 
against  him;  and  award  him  such  damages  as  will  be  a  fair 
compensation  for  such  injuries.38 

Maryland. 

If  the  jury  shall  find  for  the  plaintiff,  then  in  assessing  the 
damages  they  are  to  take  into  consideration  the  nature  of  the 
force  applied  to  the  plaintiff  C.,  his  sense  of  indignity  and 
humiliation,  and  award  him  such  sum  as  under  all  the  circum- 
stances of  the  case  they  may  deem  a  fair  and  reasonable  com- 
pensation therefor.39 

Michigan. 

The  sense  of  shame  and  mortification,  of  wrong  and  of  out- 
rage, for  which  the  plaintiff  may  recover,  is  not  limited  to  the 
actual  time  he  was  under  restraint,  but  includes  all  such  sense 
of  shame,  mortification,  wrong,  and  outrage  as  it  can  be  said 
that  the  average  man  under  like  circumstances  might  have  ex- 
pected to  experience  for  all  time,  arising  from  such  arrest  and 
detention  as  has  been  shown.  No  witness  has  placed  a  money 
standard  on  injured  feelings,  humiliation,  sense  of  outrage,  and 
mental  suffering  arising  from  an  unlawful  arrest  and  imprison- 
ment, and  no  witness  can  do  so.  To  do  that  is  solely  your  prov- 
ince. The  law  has  no  other  remedy  for  an  action  for  wrong  than 
to  compensate,  so  far  as  it  can  by  way  of  money,  for  the  injury 
done  by  one  man  to  another.  The  facts  and  circumstances  sur- 
rounding the  doing  of  the  unlawful  act  are  to  be  considered  by 
you,  and  you  are  to  consider  as  best  you  can,  from  all  the 
evidence,  what  sense  of  shame,  mental  suffering,  humiliation, 
and  sense  of  outrage  the  average  man  under  similar  circum- 

37  Preston  v.  Curry,  Circuit  Court,         39  Philadelphia,  B.  &  W.  R.   Co. 
Marion  County,  Indiana,  No.  36585.      v.  Crawford,  112  Md  508,  77  A  278. 

38  Nash  v.  Win.  H.  Block  Co.,  Cir- 
cuit Court,  Marion  County,  Indiana, 
No.  43401. 
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stances  might  reasonably  be  expected  to  sustain,  and  award  the 
plaintiff  the  amount  thereof  as  his  damages  in  this  case.40 

Ohio. 

If  your  verdict  should  be  for  the  plaintiff,  L.B.,  on  the  cause 
of  action  for  false  imprisonment,  then  you  shall  consider  the 
question  of  damages.  There  are  two  kinds  of  damage  which  you 
should  consider — compensatory  damages  and  exemplary  or  puni- 
tive damages. 

Compensatory  damages  are  those  which  compensate  a  per- 
son and  make  him  whole  for  injury  done  to  him.  In  determining 
the  amount  of  compensatory  damages,  you  may  take  into  con- 
sideration such  damages,  if  any,  as  may  naturally  flow  from  the 
false  imprisonment.  You  may  take  into  consideration  the  ex- 
pense of  towing  the  car,  loss  of  time,  if  any,  mental  suffering, 
if  any,  and  humiliation  and  injury  to  feelings,  if  any. 

Moreover,  if  you  decide  to  allow  what  are  called  exemplary 
or  punitive  damages,  which  I  shall  explain  in  a  minute,  you  may 
allow  to  plaintiff,  as  compensatory  damages,  a  reasonable 
amount  for  attorney  fees  for  trying  this  very  action  for  false 
imprisonment;  however,  you  may  not  allow  such  attorney  fees 
unless  you  decide  to  allow  exemplary  or  punitive  damages. 

If  you  find  that  the  acts  of  the  defendant  officers  in  detaining 
L.B.  were  not  only  unlawful,  but,  in  addition,  malicious,  then,  in 
addition  to  compensatory  damages,  you  may,  if  you  wish,  allow 
him  a  further  sum  by  way  of  exemplary  or  punitive  damages, 
as  you  may  think  proper.  You  are  under  no  obligation  to  allow 
exemplary  or  punitive  damages.  It  is  discretional  with  you,  if 
you  find  that  the  defendants  detained  L.B.  out  of  malice.  The 
object  of  the  law  in  permitting  exemplary  or  punitive  damages 
is  to  punish  a  wrongdoer  and  thus  to  give  warning  to  him  and 
to  others,  to  prevent  a  repetition  of  the  wrong. 

What  is  malice  in  this  sense?  In  a  legal  sense,  its  meaning  is 
different  from  and  more  extensive  than  its  meaning  in  everyday 
life.  Everyday  life  malice,  or  what  might  be  called  actual  malice 
is  associated  with  anger,  hatred,  ill  will,  revenge  or  spite.  But, 
in  law,  although  such  passions  may  accompany  malice,  malice 
may  exist  without  them.  Mere  passion  is  not  legal  malice.  Malice 
in  a  legal  sense,  is  the  evil  intention  unlawfully  to  injure  another 
without  just  cause  or  excuse. 

That  is  the  difference  between  actual  malice  and  legal  malice. 
When  I  say  that  in  the  event  you  find  malice,  you  may  award 
exemplary  or  punitive  damages,  either  actual  malice  or  legal 
malice  will  suffice.41 

40Mumford    v.    Starmont,    139         4I  Bishop    v.   Trammel,    Common 
Mich  188,  102  NW  662,  69  LRA  350.      Pleas  Court,  Cuyahoga  County,  Ohio, 
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Oklahoma. 

If  you  find  from  the  evidence  that  P.  and  H.  went  upon  said 
premises  under  said  process,  and  in  proceeding  to  execute  the 
same  acted  tyrannically  and  oppressively,  and  arrested  plaintiff, 
without  cause  or  reason,  and  kept  him  in  prison  for  any  length 
of  time,  and  that  the  action  was  without  probable  cause,  and 
that  while  so  acting  they  detained  the  plaintiff  and  carried  him 
to  Sulphur,  and  restrained  and  abused  him,  without  cause  or 
reason,  then,  in  that  event,  you  should  find  for  the  plaintiff,  and 
give  to  him  such  damages  as  you  may  think  he  is  entitled  to 
under  the  proof  for  his  actual  detention,  imprisonment,  and  dis- 
grace. You  may  go  further,  if  you  so  find  that  the  defendants 
acted  so  as  to  deserve  it,  and  assess  a  damage,  known  as  "smart 
money"  or  "punitive  damages,"  to  be  placed  upon  the  defendants 
as  exemplary  damages,  to  teach  them  a  lesson  in  their  future 
conduct.42 

Texas. 

If  you  believe  from  the  testimony  that  the  defendant,  A.  J., 
requested  or  directed  the  officer  J.  S.  to  arrest  and  confine  said 
plaintiff  in  jail,  then  you  are  instructed  that  plaintiff  is  entitled 
to  recover  of  defendant,  A.  J.,  as  damages,  such  sum  as  will 
fairly  compensate  him  for  the  physical  inconvenience,  mental 
anguish  and  suffering,  and  humiliation  of  mind,  if  any  you  find 
he  did  so  suffer  as  the  natural  and  proximate  result  of  his 
arrest  and  imprisonment.43 

Virginia. 

If  the  jury  believe  from  the  evidence  that  the  defendants 
were  guilty  of  the  wrongful  act  or  acts  alleged  in  the  declara- 
tion, they  must  award  to  the  plaintiff  such  compensation  in 
damages  as  he  may  prove  for  the  loss  of  time,  for  suffering, 
bodily  and  mentally,  the  humiliation  and  damage,  if  any,  to  his 
reputation  sustained  by  reason  of  such  wrongful  act  or  acts. 
And  if  the  jury  believe,  from  the  evidence,  the  said  wrongful 
act  or  acts  to  have  been  committed  by  the  defendants  with 
malice,  they  may  also  award  to  the  plaintiff  punitive  damages.44 

Wisconsin. 

In  arriving  at  the  amount  of  such  damages  you  should 
consider  and  include  plaintiff's  actual  traveling  in  returning 
to  Rhinelander  and  for  attorney's  services  in  securing  his 

Nos.  677,  351;  677,  352.  Kindly  sub-  43  Joske  v.  Irvine    (TexCivApp), 

mitted   by   Judge    Earl   L.    Hoover,  43  SW  278. 

Common     Pleas     Court,     Cuyahoga  44  Sands  &  Co.  v.  Norvell,  126  Va 

County,  Ohio.  384,  101  SE  569. 

42  Barnes  v.  Davis,   30  Okl   511, 
120  P  275. 
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release  from  arrest.  You  should  also  include  a  reasonable 
compensation  for  any  physical  injury  done  to  plaintiff  by  the 
defendants  in  making  the  arrest  and  detention,  and  a  reason- 
able compensation  for  all  such  loss  of  time,  and  all  such  suffer- 
ing from  sense  of  insult,  anxiety,  and  indignity  and  other  injury 
to  feelings,  if  any,  as  the  evidence  shows  to  a  reasonable 
certainty  was  the  natural  result  of  the  arrest  and  imprisonment 
in  question.  The  sum  of  these  elements  of  damage  will  be  your 
assessment  returned  by  your  verdict.  You  should  include  noth- 
ing else,  and  particularly  you  should  not  include  any  sum  or 
increase  of  damages  because  of  any  feeling  of  sympathy  for 
the  plaintiff,  or  any  feeling  of  resentment,  or  any  desire  to 
punish  any  of  the  defendants,  nor  should  anything  be  omitted 
because  of  sympathy  for  the  defendants  or  any  of  them. 

It  appears  without  dispute  that  the  plaintiff  was  put  to  an 
expense  of  $5.50  for  taxi  and  railroad  fares  in  returning  to 
Rhinelander  and  became  liable  for  a  reasonable  charge  for  his 
attorney's  service,  which  charge  is  fixed  by  the  undisputed 
evidence  at  $40.00.  You  should  include  these  items  in  your  as- 
sessment. 

The  amount  which  you  will  assess  for  loss  of  time  and  for 
insult,  indignity,  and  other  injury  to  feelings,  must  be  left  to 
the  sound  judgment  of  the  jury,  based  upon  the  evidence  re- 
ceived in  this  case. 

A  verdict  for  no  damages  could  not  stand.  The  court  would 
be  obliged  to  set  it  aside.  It  is  undisputed  that  the  plaintiff 
has  a  cause  of  action,  and  a  part  of  his  damages  are  the  expenses 
he  was  put  to  because  of  the  arrest.  These  expenses  must  be 
included  with  such  other  damages  as  you  find  the  plaintiff 
sustained.45 

§  1687.    Reserved, 

§  1688.    Release  without  being  taken  before  magistrate. 

There  is  no  evidence  that  the  defendants  had  authorized 
Sergeant  B.,  or  Officer  B.  as  he  then  was,  or  the  captain,  or 
any  one  else  to  make  the  contracts  for  them  as  their  agents. 
There  is  little  or  no  evidence  of  any  consideration  for  those 
contracts  as  a  matter  of  contract  law.  On  the  whole,  I  instruct 
you  that  if  there  was  an  existing  cause  of  action  because  of  the 
original  invalidity  of  the  arrests,  then  there  is  nothing  in  these 
documents  signed  by  these  plaintiffs  on  September  4,  19 — ,  to 
release  any  such  cause  of  action.  A  man  who  was  to  be  dis- 
charged from  custody  might  well  prefer  to  be  discharged  from 

45  McDonald  v.  Clawson,   Circuit 
Court,  Oneida  County,  Wisconsin. 
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the  police  station  without  going  into  court,  and  the  police  officers 
having  him  in  custody  cannot  deprive  him  of  that  right  with- 
out his  free  consent.  It  is  only  his  free  waiver  of  that  right 
or  election  to  be  discharged  from  the  police  station  rather  than 
from  the  court  that  justifies  the  police  officers  in  failing  to  bring 
him  into  court.  Now  the  present  plaintiffs  say  that  they  did  not 
make  that  free  election.  I  do  not  think  the  question  of  minority 
is  important  as  to  this  election  to  be  discharged  from  the  police 
station  rather  than  from  the  court-room.  It  is  well  settled  in 
criminal  procedure  that  a  minor,  a  person  under  the  age  of  21 
years,  may  represent  himself  in  criminal  proceedings.  He  may 
waive  a  jury  by  failing  to  appeal  from  a  district  court  sentence. 
He  may  plead  guilty  or  not  guilty  and  may  be  sentenced  on  his 
plea  of  guilty;  and  I  instruct  you  that  he  may,  if  he  does  it  by 
his  free  consent,  elect,  although  a  minor,  to  be  discharged  from 
the  police  station  rather  than  from  the  court-room.  So  the  cases 
of  the  three  plaintiffs  may  be  considered  without  reference  to 
minority,  except  so  far  as  their  age  may  appear  upon  the  ques- 
tion of  whether  they  acted  with  their  free  consent  or  not.46 

§  1689.     Mitigation  of  damages. 

If  the  jury  shall  find  from  the  evidence  that  the  plaintiff,  on 
May  15,  19 — ,  was  employed  by  the  defendant  in  the  department 
store  conducted  by  him  in  Hagerstown  (if  the  jury  shall  find 
the  defendant  conducted  such  store)  as  one  of  the  salesladies 
therein;  and  shall  further  find  that  under  the  rules  of  the 
defendant,  the  plaintiff  was  required  to  ring  up,  on  a  cash 
register  provided  for  that  purpose,  the  amount  of  each  and 
every  sale  made  by  her ;  and  further  find  that  during  the  evening 
of  said  May  15,  the  plaintiff,  as  such  employee,  sold  two  hair 
nets,  and  received  from  a  customer  or  customers  therefor  20 
cents;  and  shall  further  find  that  the  plaintiff  did  not  ring  up 
the  said  amount  on  the  cash  register,  but  placed  it  in  her  apron 
pocket;  and  shall  further  find  that  the  defendant  saw  the  said 
actions  of  the  plaintiff,  then  the  defendant  had  reasonable  ground 
to  think  that  the  plaintiff  intended  to  appropriate  to  her  own 
use  the  said  20  cents ;  and  the  jury  may  take  into  consideration 
the  said  facts,  in  mitigation  of  damages,  even  though  the  jury 
should  find  for  the  plaintiff.47 

§  1690.    Punitive  damages.48 

If  the  jury  find  for  the  plaintiff,  and  further  find  that  said 
alleged  wrongs  to  the  plaintiff  were  inflicted  maliciously  or  wan- 

46  Shea  v.  Sullivan,  261  Mass  255,          47  Fleisher  v.  Ensminger,  140  Md 
158  NE  771.  604,  118  A  153. 

48  See  also  §  1686,  supra. 
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tonly,  or  with  circumstances  of  contumely  and  indignity,  then 
they  may  award  such  damages  as  will  not  only  compensate  the 
plaintiff  for  the  wrong  and  indignity  she  has  sustained  in  conse- 
quence of  the  defendant's  wrongful  act,  but  they  may  also  award 
exemplary  or  punitive  damages  as  a  punishment  to  the  defend- 
ant for  such  acts.49 

§  1691.     Burden  of  proof. 
Indiana. 

In  this  cause  the  burden  rests  upon  the  plaintiff  to  prove 
by  a  fair  preponderance  of  all  the  evidence  in  the  cause  that 
the  defendants  by  its  agents  or  employees  at  the  time  and  place 
alleged  held  and  restrained  the  plaintiff  of  his  liberty  without 
his  consent  and  against  his  will  as  alleged  in  the  complaint.  And 
if  you  find  by  such  preponderance  that  the  defendant  at  the 
time  and  place  alleged  held  and  restrained  him,  and  deprived 
him  of  his  liberty,  with  knowledge  that  it  was  without  his  con- 
sent and  against  his  will,  as  alleged,  then  you  will  find  that  this 
restraint  constituted  imprisonment  within  the  meaning  of  the 
law.50 

Mississippi. 

The  court  instructs  the  jury,-  for  the  plaintiff,  that  when  he 
has  proved  by  a  preponderance  of  the  evidence  that  he  was 
arrested  and  detained  by  the  defendant  without  a  warrant,  he 
has  made  a  prima  facie  case  against  the  defendant,  and  the 
burden  of  proof  shifts  to  the  defendant  to  prove  any  justifica- 
tion which  he  had  for  the  arrest  of  the  plaintiff,  and  unless  the 
defendant  shall  show  you  by  a  preponderance  of  the  evidence, 
that  the  plaintiff  committed  some  crime  in  his  presence  you  will 
then  find  for  the  plaintiff.5 ' 

Ohio. 

(1)  The  burden  of  proof,  as  stated,  is  on  the  plaintiff  to 
prove  the  fact  that  she  was  restrained  or  detained  or  imprisoned 
by  the  defendant,  as  hereinbefore  described,  without  her  con- 
sent.52 

(2)  The  burden  of  proving  the  contentions  of  the  parties 
in  this  case  is  upon  the  party  who  asserts  the  affirmative  of  the 
issues,  that  is  to  say,  the  burden  is  upon  the  plaintiff  to  prove 
her  contentions  by  what  is  known  as  a  preponderance  of  the 
evidence. 

49  Fleisher  v.  Ensminger,  140  Md  B  <  Harris  v.  Sims,  155  Miss  207, 
604,  118  A  153.  124  S  325. 

50  Nash  r.  Win.  H.  Block  Co.,  Cir-  *2  Fitscher  v.  Rollman  &  Sons  Co., 
cuit  Court,  Marion  County,  Indiana,  31  OhApp  340,  167  NE  469. 
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By  a  preponderance  of  the  evidence  is  meant  that  evidence 
that  you  in  your  jury  room,  in  considering  all  of  the  evidence 
and  weighing  it,  conclude  is  the  evidence  that  you  believe  and 
that  influences  your  minds  in  arriving  at  the  conclusion  which 
you  reach.  The  weight  of  the  evidence  does  not  mean  that  one 
side  has  had  more  witnesses  than  the  other.  It  simply  means 
that  if,  when  weighing  all  of  the  evidence  of  the  witnesses  with 
reference  to  their  credibility,  correctness  of  memory,  and  to  the 
circumstances  surrounding  their  testimony  appearing  in  tjie  case, 
the  evidence  of  one  side  outweighs  that  of  another,  then  such 
side  is  said  to  have  the  weight  of  the  testimony  or  the  pre- 
ponderance of  the  evidence.  So  the  burden  is  upon  the  plaintiff 
to  prove  her  contention  of  false  imprisonment  by  what  is  known 
as,  and  by  the  definition  that  I  have  just  given  you,  "the  pre- 
ponderance of  the  evidence." 

Keeping  in  mind,  therefore,  the  meaning  of  false  imprison- 
ment, you  will  determine  from  the  evidence,  and  by  the  rules 
of  evidence  that  I  have  given  you,  whether  or  not  the  plaintiff 
voluntarily  went  past  her  stop  at  Clark  Avenue  and  from  there 
to  the  car  barns,  or  whether  or  not  such  trip  was  forced  or 
brought  forth  by  the  servant  of  the  defendant  company  within 
the  scope  of  his  employment.53 

(3)  Where  detention  by  arrest  is  once  established,  as  it  is 
here,  the  law  presumes  that  it  was  unlawful,  and  the  burden 
of  proving  justification — that  is,  the  lawfulness  of  the  arrest — 
is  on  the  arresting  officer.  So  the  defendants  have  the  burden 
of  proving  here  that  the  arrest  was  lawful.54 

§  1692.    Arrest  by  putting  person  in  fear  by  threats. 

The  court  instructs  the  jury  that  the  threat  must  be  such^as 
is  calculated  to  operate  upon  the  person  threatened,  and  inspire 
a  just  fear  of  some  injury  to  his  person,  reputation,  or  property, 
or  to  the  person,  reputation,  or  property  of  another;  and  the 
jury  are  to  consider  the  age,  sex,  condition,  disposition,  or  health 
of  the  person  threatened  in  determining  whether  the  threat  was 
sufficient  to  have  intimidated  and  prevented  such  person  from 
moving  beyond  the  bounds  in  which  he  was  detained.85 

§  1693.    Wrongful  incarceration  in  lunatic  asylum. 

The  burden  of  proof  is  upon  the  plaintiff  to  satisfy  your 
minds  by  a  preponderance  of  the  evidence  that  the  defendants 

*3  Cleveland  R.  'Co.  v.  Durschuk,  mitted  by  Judge   Earl   L.   Hoover, 

31  OhApp  248,  166  NE  909.  Common    Pleas     Court,    Cuyahoga 

54  Bishop   v.    Trammel,    Common  County,  Ohio. 

Pleas  Court,  Cuyahoga  County,  Ohio,  BB  Meyer  v.  State   (TexCr),  49 

Nos.  677,  351;  677,  352.  Kindly  sub-  SW  600. 
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wrongfully  conspired  and  colluded  with  each  other  to  have  the 
plaintiff  incarcerated  in  the  lunatic  asylum,  unlawfully  and 
against  her  will,  each  defendant  acting  his  part  maliciously, 
wantonly,  and  out  of  a  spirit  of  reckless  disregard  for  the  rights 
and  liberties  of  the  plaintiff,  and  with  intent  to  injure  the  plain- 
tiff in  her  reputation  and  character  and  standing  before  the 
people;  and  that  she  was  in  fact  thereby  damaged.  If  the  evi- 
dence fails  to  satisfy  your  minds  you  should  find  for  the  de- 
fendants upon  this  allegation  in  the  declaration,  but  that  should 
not  of  itself  bar  recovery  for  actual  damages,  if  the  jury  should 
believe  from  the  evidence  that  the  plaintiff  is  entitled  to  recover 
actual  damages.56 

56  Bacon  v.  Bacon,  76  Miss  458,  tion  of  the  court  was  eminently 
24  S  968.  The  clause,  "but  that  proper.  It  simply  made  clear  to  the 
should  not  of  itself  bar  recovery  for  minds  of  the  jury,  by  positive  state- 
actual  damages  if  the  jury  should  ment,  what  would  have  been  left 
believe  from  the  evidence  that  the  otherwise  to  deduction  or  inference 
plaintiff  is  entitled  to  recover  actual  on  the  part  of  the  jury.  The  charge 
damages,"  was  added  by  the  trial  is  absolutely  correct,  as  modified,  or 
court  to  the  requested  instruction,  added  to,  by  the  court." 
The  reviewing  court  said:  "The  ac- 


CHAPTER  88 
FACTORS 

Section  Section 

1700.     Rights 'and  liabilities   gener-      1701.     Holding  another  out  as  own- 
ally,  er  of  goods. 

1702.     Reimbursement  for  advances. 

§  1700.     Rights  and  liabilities  generally. 
Minnesota. 

It  is  not  very  material  whether  F.  went  there  and  actually 
had  this  bill  of  lading  signed,  or  some  other  person.  It  is  for 
you  to  determine  what  this  transaction  actually  was,  whether 
the  shipment  was  one  made  in  the  name  of  H.  to  cover  up  and 
conceal  the  fact  that  T.  was  actually  the  owner  and  entitled  to 

the  proceeds  of  this  grain,  or  whether  in  fact  H.  was  the  owner. 

*  *     * 

With  reference  to  the  burden  of  proof  it  rests  in  this  case 
upon  the  plaintiff  to  show  that  this  grain  was  shipped  by  him, 
or  by  some  one  on  his  behalf.  The  grain  was  shipped  in  his 
name,  and  was  received  and  reported  upon  by  the  defendant 
as  H.'s  grain.  And  if  there  was  any  fraud  in  this  transaction, 
the  burden  of  proof  is  upon  the  defendant,  who  has  alleged  it,  to 
show  it. ' 

South  Carolina. 

If  a  patron  directs  his  factor  to  sell  cotton,  for  instance, 
at  a  certain  time,  and  the  factor  fails  to  do  it,  he  can  hold  the 
factor  to  the  amount  of  the  value  of  the  cotton  at  the  time  he 
directed  it  to  be  sold.  If  the  factor  sells  without  direction  and 
consent  of  the  patron,  just  does  it  of  his  own  account,  then  the 
patron  can  hold  him  liable  for  the  value  of  that  cotton,  the  high- 
est price  for  it  any  time  up  to  the  date  of  demand  for  it,  if  he 

sees  fit. 

*  #     # 

Where  a  factor  undertakes  to  buy  cotton  from  himself  be- 
longing to  his  principal,  then  the  man  who  sends  the  cotton  there 
has  the  right  to  elect  whether  he  will  stand  fay  the  sale,  which  is 
improper,  or  whether  he  will  demand  the  value  of  the  goods.2 

§  1701.    Holding  another  out  as  owner  of  goods. 

The  plaintiff  having  allowed  G.  to  take  and  retain  possession 
of  the  wool  and  to  hold  himself  out  as  the  owner  thereof,  it  can- 

1  Holden  v.  Maxfield,  94  Minn  27,          2  Sims  v.   Miller,   37   SC  402,   16 
101  NW  955.  SE  155,  34  AmSt  762. 
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not  in  equity  and  good  conscience  claim  that  the  said  G.  had  no 
right  to  pledge  the  yarn  to  the  defendant  to  secure  this  loan. 

Even  if  said  plaintiff  ever  acquired  title  to  said  yarn,  never- 
theless, it  having  clothed  said  G.  with  the  indicia  of  ownership, 
the  defendant,  being  in  the  position  of  a  bona  fide  purchaser 
for  value,  cannot  be  held  to  have  converted  said  yarn  as  alleged 
by  the  plaintiff.3 

§  1702.    Reimbursement  for  advances. 

The  plaintiff  claims  in  this  action  that  on  or  about  Decem- 
ber 1,  19 — ,  he  sold  and  delivered  to  the  defendant  42  cords  of 
wood  for  which  the  defendant  agreed  to  pay  him  $1.50  per  cord, 
equaling  in  all  $63.00,  that  the  defendant  paid  to  the  plaintiff 
to  apply  thereon  $30.00,  leaving  a  balance  due  the  plaintiff  of 
$33.00;  and  the  plaintiff  claims  the  right  to  have  judgment  in 
this  action  for  that  amount,  with  interest  thereon  from  the  time 
when  the  same  should  have  been  paid,  December  1,  19 — . 

The  plaintiff  and  his  witnesses  have  given  evidence  on  this 
trial  tending  to  support  the  plaintiff's  claim  and  demand. 

On  the  other  hand  the  defendant  denies  that  he  purchased 
the  wood  in  question,  but  on  the  contrary  alleges  that  he  merely 
agreed  with  the  plaintiff  to  receive  from  the  plaintiff  a  carload 
of  wood  and  act  as  plaintiff's  agent  in  selling  the  same  out  at 
retail  in  the  city  of  Merrill  without  profit  to  himself,  and  that 
for  the  accommodation  of  the  plaintiff  he  advanced  $30.00  to  the 
plaintiff  and  paid  the  cost  of  unloading  the  wood  from  the  car 
and  piling  it,  amounting  to  $13.00,  all  of  which  he  claims  was 
to  be  repaid  out  of  the  proceeds  of  the  wood  when  sold ;  that  the 
wood  received  was  of  poor  quality  and  unsalable  and  he  was 
unable  to  sell  it  and  so  notified  the  plaintiff;  that  he  requested 
the  plaintiff  to  repay  him  the  money  he  had  advanced  and  take 
away  the  wood  and  in  default  of  the  plaintiff  doing  so  he 
enforced  his  lien  upon  the  wood  for  his  advances  by  foreclosing 
such  lien  and  selling  the  wood  at  public  auction,  thereby  realiz- 
ing after  paying  the  costs  of  sale,  the  net  amount  of  $38.20, 
which  was  insufficient  to  pay  the  advances  which  he  had  made 
and  left  a  balance  thereof  unpaid  of  $5.80;  and  the  defendant 
claims  in  this  action  that  he  should  have  judgment  against  the 
plaintiff  for  the  said  balance  of  $5.80,  and  that  the  plaintiff 
should  have  nothing  whatever. 

The  burden  is  upon  the  plaintiff  in  this  action  to  satisfy  you 
by  a  preponderance  of  the  evidence  on  the  subject  that  the 

3  International  Trust  Co.  v.  Web- 
ster Nat.  Bank,  258  Mass  17,  154 
NE  330,  49  ALR  267. 
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bargain  between  him  and  the  defendant  was  made  as  the  plain- 
tiff claims,  that  is,  that  there  was  a  sale  and  delivery  of  the 
wood  to  the  defendant  at  the  agreed  price  of  $1.50  per  cord, 
f .  o.  b.  cars  at  Merrill,  Wisconsin.  Before  you  can  find  in  favor 
of  the  plaintiff  you  must  be  satisfied  that  the  evidence  support- 
ing plaintiff's  contention,  considered  by  itself,  is  sufficient  to 
convince  you  to  a  reasonable  certainty  of  the  truth  of  his  claim 
and  you  must  also  be  satisfied  that  the  evidence  supporting  the 
plaintiff's  claim  preponderates  over  the  evidence  in  opposition 
thereto.  If  you  become  satisfied  in  this  manner  that  the  plain- 
tiff's version  on  the  contract  between  the  parties  is  the  correct 
one,  then  it  will  be  your  duty  to  return  a  verdict  in  favor  of  the 
plaintiff  for  the  amount  of  his  demand,  to  wit:  $33.00,  with 
interest  at  6  per  cent  from  December  1,  19 — .  If  you  are  not  so 
satisfied  by  the  evidence  then  your  verdict  will  be  in  favor  of 
the  defendant. 

Upon  the  defendant's  counterclaim  the  burden  of  proof  is 
upon  the  defendant.  Before  the  defendant  can  be  permitted  to 
recover  anything  upon  his  counterclaim  you  must  be  satisfied 
by  the  evidence  that  the  evidence  supporting  the  defendant's 
version  of  the  contract  respecting  the  wood  is  sufficient  in  itself, 
considered  alone,  to  convince  you  to  a  reasonable  certainty  that 
the  defendant's  version  of  the  contract  is  the  correct  one  and 
that  the  defendant  duly  foreclosed  a  lien  upon  the  wood  for  his 
advances  as  claimed  by  him,  and  you  must  be  further  satisfied 
that  the  evidence  supporting  defendant's  version  of  the  contract 
and  his  proceedings  thereunder  preponderates  over  all  evidence 
in  opposition  thereto. 

If  you  become  thus  satisfied  that  the  defendant's  version  of 
the  wood  contract  is  the  correct  one,  then  you  are  instructed  that 
the  defendant  had  a  lien  upon  the  wood  for  his  advances  amount- 
ing to  $43.00  and  had  a  right  to  foreclose  it,  and  in  such  case 
the  evidence  shows  that  he  legally  foreclosed  such  lien  and  duly 
sold  the  wood  at  public  auction  after  due  notice  to  plaintiff  and 
due  public  notice.4 

4  Lange  v.  Semling,  Circuit  Court, 
Lincoln  County,  Wisconsin. 
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§  1705.    Negligence  in  operation  of  ferry. 
Kentucky. 

It  was  the  duty  of  the  defendant  to  use  the  highest  degree 
of  care  that  is  ordinarily  observed  by  prudent  people  engaged 
in  like  business  and  under  like  circumstances,  to  avoid  injury 
to  the  plaintiff,  and  if  the  jury  believe  from  the  evidence  that  as 
plaintiff  was  on  the  pier  and  was  about  to  go  upon,  or  was  in  the 
act  of  going  upon  the  said  boat,  and  that  at  the  time  and  place 
the  defendants  failed  to  observe  the  highest  degree  of  care  to- 
wards plaintiff  that  is  usually  observed  by  prudent  people  en- 
gaged in  a  like  business  under  like  circumstances,  and  because 
of  such  failure  the  gangplank  was  caused  to  fall  or  be  thrown 
upon  plaintiff's  foot,  the  law  is  for  the  plaintiff. ' 

Michigan. 

I  charge  you  that  if  you  believe  from  the  evidence  in  this 
case  that  F.  was  inexperienced  and  unfamiliar  with  boats  and 
the  water,  and  was  invited  by  B.  to  enter  the  boat,  and  was 
assured  by  B.  that  the  boat  was  safe,  and  that  there  was  no 
danger,  then  F.  had  a  right  to  rely  on  the  assurances  of  B.,  and 
you  cannot  find  that  F.  was  guilty  of  any  contributory  negli- 
gence. 

*     *     * 

I  charge  you  as  a  matter  of  law  that  even  though  you  may 
believe  from  the  evidence  that  F.  was  guilty  of  negligence  in 
getting  into  the  boat  on  the  day  in  question,  yet  if  you  further 
believe  from  the  evidence  and  under  the  charge  of  the  court 
that  defendant,  through  his  agent,  was  also  guilty  of  negligence, 
and  that  the  negligence  of  F.  was  precedent,  and  the  negligence 
of  defendant,  if  any,  was  subsequent  thereto,  then  the  plain- 
tiff would  not  necessarily  be  prevented  from  recovering  damages 
in  this  case.  In  other  words,  if  B.,  as  A/s  agent,  discovered 
the  dangerous  position  that  F.  was  in  after  the  boat  left  the 
pier,  and  by  the  use  of  ordinary  care  could  have  prevented  the 
accident,  that  is,  if  you  believe  that  by  turning  around  when  the 
boat  first  started  to  fill  with  water  on  leaving  the  pier  he  would 
have  prevented  the  accident,  and  he  did  not  use  such  care, 

1  Reasor   v.    Paducah    &    Illinois 
Ferry  Co.,  164  Ky  411,  175  SW  632. 
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then  A.  is  chargeable  with  reckless  injury,  and  cannot  rely  on 
the  negligence  of  F.  as  a  protection.  Or  it  may  Ibe  said  that  in 
such  a  case  the  negligence  of  F.  only  put  him  in  a  position  of 
danger,  and  was,  therefore,  only  the  remote  cause  of  the  injury, 
while  the  subsequent  intervening  negligence  of  the  defendant  A., 
through  his  agent  B.,  was  the  proximate  cause.2 

2  Flanagan  v.   Arnold,   236    Mich 
180,  210  NW  256. 


CHAPTER  90 

FIRES 

Section  Section 

1710.  Liability  generally.  1714.     Stored  automobiles. 

1711.  Fires   set  by  threshing  ma-      1715.     Timber. 

chines.  1716.     Hay,  timber,  and  other  prop- 

1712.  Fire  set  by  steam  shovel.  erty. 

1713.  Damages   for  destruction   of 

property. 

§  1710.     Liability  generally. 
Connecticut. 

If  upon  the  whole  testimony,  and  after  giving  the  defendant 
the  benefit  of  the  presumption  in  his  favor  to  which  I  have 
before  alluded,  you  believe,  fairly  and  honestly,  that  it  is  more 
likely  to  be  true  that  the  defendant  did  set  fire  to  these  barns 
of  the  plaintiff  than  that  he  did  not,  you  ought  to  render  a  ver- 
dict for  the  plaintiff;  and  on  the  other  hand,  if  you  do  not  so 
believe,  your  verdict  should  be  for  the  defendant. ' 

Wisconsin. 

As  a  general  rule  it  may  be  said  that  the  owner  and  operator 
of  a  traction  engine  should  use  reasonable  precaution  to  provide 
engines  so  constructed  and  equipped  as  to  avoid  the  unnecessary 
communication  of  fire  to  premises  adjoining  the  road  on  which 
it  travels.2 

§  1711.     Fires  set  by  threshing  machines. 

If  you  find  and  believe  from  the  evidence  that  an  ordinarily 
prudent  threshing-machine  man  would  not,  at  the  time  and  place, 
and  under  the  circumstances  shown  in  the  evidence,  have  used 
a  spark  arrester  on  the  engine,  then  you  cannot  find  defendants 
negligent  in  failing  to  use  such  spark  arrester.3 

§  1712.     Fire  set  by  steam  shovel. 

I  instruct  you  that  if  you  find  from  the  evidence  that  on  May 
26,  19 — ,  from  the  violence  of  the  wind  then  blowing  and  the 
general  direction  thereof  and  the  dryness  of  the  atmosphere  and 
the  immediate  surroundings  of  the  steam  shovel  and  the  property 

1  Mead   v.    Husted,   52   Conn   53,          3  Webb   v.   Baldwin,   165   MoApp 
52  AmRep  554.  240,  147  SW  849. 

2  Cook  v.  Doud  Sons  &  Co.,  147 
Wis  271,  133  NW  40. 
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of  plaintiffs,  the  operating  of  the  steam  shovel  endangered  the 
property  of  plaintiffs  by  fire  to  the  extent  that  an  ordinarily 
prudent  man  having  knowledge  of  the  operation  of  a  steam 
shovel  and  the  existing  conditions  would  have  ceased  to  operate 
the  shovel,  then  the  failure  of  defendant  to  so  cease  to  operate 
the  steam  shovel  was  negligence;  and  if  by  reason  of  such 
negligence,  fire  was  communicated  from  said  steam  shovel  to 
plaintiffs'  property  and  destroyed  it,  plaintiffs  are  entitled  to  a 
verdict  if  they  did  not  contribute  by  their  own  negligence  to 
the  injury;  and  this  would  be  so  even  if  defendants  made  use  of 
a  fire  or  spark  arresting  appliance  on  the  steam  shovel.  It  was 
the  duty  of  defendants  if  in  operating  said  steam  shovel  they 
endangered  plaintiffs'  property  by  fire,  to  use  such  reasonable 
means  as  were  known  to  them  or  were  in  such  general  use  that 
by  reasonable  care  and  inquiry  they  might  have  known  of  them, 
to  prevent  fire  from  issuing  from  said  steam  shovel  and  falling 
upon  and  in  plaintiffs'  property  and  injuring  it;  and  if  they 
omitted  to  use  such  means,  such  omission  was  negligence;  and 
if  you  find  from  the  evidence  that  such  negligence  directly 
caused  the  burning  of  plaintiffs'  property  and  its  injury  and 
destruction  they  are  entitled  to  a  verdict.4 

§  1713,     Damages  for  destruction  of  property. 

Alabama. 

If  the  jury  find  for  the  plaintiff,  they  will  assess  his  damages 
at  the  value  of  the  building  and  such  portion  of  its  contents  as 
were  wholly  destroyed,  and  at  such  further  amount  as  will,  in 
the  judgment  of  the  jurors,  under  the  evidence  in  the  case,  com- 
pensate the  plaintiff  for  such  damages  as  he  may  have  suffered 
by  reason  of  injury  by  fire  to  that  portion  of  the  building  or 
contents  which  was  not  wholly  destroyed  by  fire.5 

Missouri. 

If  the  jury  find  from  the  evidence  in  the  cause  that  on  or 
about  August  16,  19 — ,  the  defendants,  with  the  consent  of 
plaintiff,  undertook  to  thresh  for  plaintiff  his  crop  of  wheat  and 
oats,  and  that  while  so  engaged  in  threshing  the  same,  fire  was 
communicated  to  some  of  plaintiff's  unthreshed  wheat  and  oats 
by  sparks  escaping  from  the  steam  engine  in  use  by  defendants 
in  such  threshing;  and  that  plaintiff's  said  wheat  and  oats  were 
wholly  consumed  by  fire  so  communicated  and  that  the  com- 
munication of  fire  to  plaintiff's  said  wheat  and  oats  and  the 
burning  of  the  same  was  directly  caused  by  the  failure,  if  any, 
of  the  defendants  to  exercise  ordinary  care  either  in  placing 

4  Wight  v.  H.  G-.  Christman  Co.,         5  Alabama  Great  Southern  R.  Co. 
244  Mich  208,  221  NW  314.  v.  Sanders,  145  Ala  449,  40  S  402, 
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said  steam  engine  with  reference  to  plaintiff's  said  wheat  and 
oats  and  the  way  the  wind  was  blowing,  or  in  operating  said 
steam  engine  without  a  spark  arrester,  or  in  running  and  op- 
erating said  steam  engine  while  threshing  plaintiff's  said  wheat 
and  oats,  your  verdict  should  be  for  the  plaintiff,  and  you  should 
assess  his  damages  at  such  sum  or  sums  as  you  may  find  from 
the  evidence  in  the  cause  the  said  wheat  and  oats  so  burned  were 
reasonably  worth  at  the  time  and  place  they  were  so  burned,  not 
to  exceed  the  sum  of  $800,  and  in  this  connection  you  are  in- 
structed that  by  ordinary  care,  as  used  herein,  is  meant  such 
care  as  a  person  of  ordinary  prudence  would  use  under  like  or 
similar  circumstances  to  those  shown  in  evidence.6 

North  Dakota. 

Now  the  plaintiff's  measure  of  damages,  if  he  is  entitled  to 
recover,  is  the  actual  cash  value  of  the  property  destroyed  at  the 
time  of  the  fire  on  April  10,  19 — .  That  is  a  question  of  fact  for 
you  members  of  the  jury  to  determine.  You  have  a  right  in 
arriving  at  that  actual  cash  value  to  take  into  consideration  the 
size  of  the  elevator,  the  material  of  which  it  was  composed,  its 
age,  the  property  that  was  in  it,  its  state  of  preservation  or 
repair,  the  condition  the  elevator  was  in  at  the  time,  and  all 
the  other  facts  and  circumstances  that  you  can  glean  from  the 
evidence,  including  the  place  where  it  was  located,  the  com- 
munity, and  any  other  fact  disclosed  by  the  evidence  which  will 
throw  light  upon  what  the  actual  cash  value  of  the  elevator 
was  at  the  time  it  was  burned.  Now  you  understand  what 
actual  cash  value  means.  That  does  not  mean  what  the  elevator 
could  be  sold  for  at  that  time.  It  does  not  mean  what  it  might 
be  worth  to  the  plaintiff  B.  but  what  the  elevator  could  have 
been  sold  for  on  the  market  at  that  time  for  cash,  and  that 
would  be  the  measure  of  the  plaintiff's  damages,  if  you  find  that 
he  is  entitled  to  recover  in  this  case.7 

Wisconsin. 

(1)     The  second  question  is  this: 

What  amount  of  loss  did  the  plaintiff  sustain  by  reason 
of  the  fire  in  question? 

It  appears  that  nearly  all  of  these  household  goods  were 
destroyed,  totally  destroyed;  that  there  was  very  little  sal- 
vage in  them.  Some  pieces  were  saved  and  have  been  used  and 
may  be  of  some  little  value,  that  is  for  the  jury  to  say.  But  as 
to  all  pieces  that  were  totally  destroyed  the  loss  is  the  value  of 

6  Webb  v.   Baldwin,   165  MoApp         7  Butler  v.  Aetna  Ins.  Co.  of  Hart- 
240,  147  SW  849.  ford,  64  ND  764,  256  NW  214. 
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those  goods  at  the  time  of  destruction,  and  the  value  of  those 
goods  at  the  time  of  destruction  is  the  amount  which  it  would 
have  cost  the  plaintiff  to  replace  them  by  goods  of  similar  kind 
and  character  and  similar  age  and  use  at  that  time,  by  going 
into  the  market  to  purchase  them.  The  question  is  not  what  the 
plaintiff  could  have  sold  those  goods  for  if  he  wanted  to  get 
rid  of  them  and  pass  them  off  to  a  dealer  in  second-hand  goods ; 
the  question  is,  what  would  they  have  cost  him  reasonably  if 
he  had  gone  out  to  replace  those  goods  with  other  goods  of  like 
character,  similar  in  make  and  condition,  so  far  as  use  is  con- 
cerned, as  these  goods  were  at  the  time  of  this  fire. 

As  to  any  of  these  pieces  which  were  saved,  the  loss  is  the 
difference  between  the  value  of  the  pieces  just  before  the  fire 
and  their  value  as  they  were  right  there  on  the  road  immediately 
after  the  fire. 

You  will  consider  the  evidence  in  respect  to  this  question 
and  write  here  as  your  answer  to  it  such  amount  as  the  evidence 
satisfies  you  to  a  reasonable  certainty  the  plaintiff  lost  by  reason 
of  that  fire.8 

(2)  In  case  you  find  in  favor  of  the  plaintiff,  then  you  will 
assess  the  amount  of  plaintiff's  damages  caused  by  the  fire. 
The  proper  rule  to  apply  here  is  to  ascertain  the  difference  be- 
tween the  value  of  the  plaintiff's  land  immediately  before  the 
fire  and  the  value  thereof  in  the  condition  in  which  it  was 
immediately  after  the  fire.  The  plaintiff  claims  in  his  complaint 
no  damage  other  than  damage  to  the  timber.  The  timber  is, 
of  course,  a  part  of  the  land,  and  when  I  speak  of  the  land  I 
want  you  to  understand  that  it  includes  the  timber  thereon. 
You  will  answer  this  question  by  writing  in  the  verdict  the 
amount  which  the  evidence  satisfies  the  jury  to  a  reasonable 
certainty  was  the  actual  difference  between  the  value  of  the 
land  before  the  fire  and  the  value  thereof  after  the  fire,  so  far 
as  such  difference  was  due  to  injury  to  timber  by  fire. 

After  the  fire  occurred,  if  it  was  necessary  to  cut  any  of  the 
timber  during  the  then  succeeding  winter  in  order  to  prevent 
the  increase  of  damage  thereto  by  delay,  it  was  the  plaintiff's 
duty  to  cut  such  timber  and  market  it,  without  waiting  for  the 
coming  of  such  injury  as  might  result  from  delay;  and  for  any 
loss  which  he  has  sustained  by  reason  of  his  failure  to  cut  the 
burned  timber  when  it  ought  to  be  cut  he  cannot  claim  any 
recovery  from  the  defendant.9 

*Andrzewski    v.    Sesler,    Circuit         «  Jakobowski  v,  Pospychalla,  Cir- 
Court,  Marathon  County,  Wisconsin,      cult  'Court,  Marathon  County,  Wis- 
consin. 
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§  1714.    Stored  automobiles. 
Indiana. 

The  defendant,  if  it  took  charge  of  and  undertook  to  care 
for  plaintiff's  property  overnight,  as  alleged  in  the  complaint, 
was  bound  to  use  ordinary  care  to  protect  it  against  damage 
or  loss,  that  is,  that  degree  of  care  which  would  have  been 
exercised  by  an  ordinarily  prudent  person  acting  under  the 
same  or  similar  circumstances;  but  I  instruct  you  in  this  con- 
nection that  such  ordinary  care  in  the  matter  did  not  require 
defendant  to  anticipate  the  occurrence  of  or  provide  means  to 
protect  the  property  against  a  fire  that  might  originate  without 
its  negligence  or  fault,  and  which  a  reasonably  prudent  person 
acting  under  the  same  or  similar  circumstances  would  not  have 
foreseen  or  anticipated.  If  you  find  from  the  evidence  that  the 
fire  originated  without  fault  or  negligence  on  the  part  of  the 
defendant,  and  its  origin  would  not  have  been  anticipated  or 
foreseen  by  a  person  of  ordinary  intelligence  and  prudence  under 
the  same  or  similar  circumstances  and  conditions,  then  the  de- 
fendant was  only  required  to  exercise  ordinary  care  and  diligence 
in  its  efforts  to  prevent  injury  to  and  save  the  personal  property 
in  question  under  the  circumstances,  after  it  knew  or  by  the 
exercise  of  ordinary  care  should  have  known  of  the  existence  of 
the  fire. 

*     *     * 

In  determining  the  question  of  whether  the  defendant  in 
this  case  used  reasonable  and  ordinary  care  for  the  protection 
of  plaintiff's  automobile,  and  in  conducting  its  business,  it  is 
proper  for  you  to  take  into  consideration  along  with  the  other 
facts  in  the  case,  the  kind  and  character  of  defendant's  building 
construction,  the  kind  and  character  of  its  machinery  and  equip- 
ment used  in  the  conduct  of  its  business,  whether  said  machinery 
and  equipment  were  of  approved,  standard,  and  suitable  quality 
for  the  purpose  for  which  it  was  being  used,  and  whether  the 
defendant  conducted  its  business  and  used  such  machinery  and 
equipment  and  its  building  with  reasonable  and  ordinary  care 
to  protect  the  property  of  persons  left  in  its  charge.  And  if, 
after  consideration  of  all  these  facts  and  circumstances  shown 
by  the  evidence  in  the  cause,  you  find  that  the  defendant  used 
reasonable  and  ordinary  care  in  providing  machinery  and  equip- 
ment in  its  garage  and  in  the  conduct  of  its  business,  with 
reference  to  the  bailment  of  plaintiff's  car,  and  that  a  fire 
occurred  in  its  building  Without  negligence  on  its  part,  then  the 
defendant  would  not  be  liable  for  plaintiff's  loss,  if  any  was  sus- 
stained,  and  your  verdict  should  be  for  the  defendant. 
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A  garage  keeper  is  not  an  insurer  of  automobiles  left  in 
his  charge  to  be  cared  for.  And  where  an  automobile  so  left  in 
the  charge  of  a  garage  keeper  is  destroyed  by  fire,  the  garage 
keeper  is  not  liable  for  the  loss,  unless  it  is  established  by  a 
preponderance  of  the  evidence  that  he  was  guilty  of  negligence 
in  connection  therewith  and  that  such  negligence  proximately 
caused  the  fire  and  the  resultant  damage,  if  any,  to  plaintiff's 


car.10 


Wisconsin. 

It  appears  without  dispute  that  a  fire  occurred  in  the  de- 
fendant's garage  and  it  burned  to  some  extent  and  damaged  a 
Studebaker  automobile  owned  by  one  I.  The  automobile  was 
insured  by  the  plaintiff  insurance  company  against  loss  by  fire, 
and  the  plaintiff  settled  and  paid  the  loss  and  received  an  assign- 
ment of  any  claim  that  I.  had  against  the  defendant  upon 
account  of  liability  for  causing  the  fire. 

If,  therefore,  the  defendant  by  himself  or  by  any  of  his  em- 
ployees is  legally  liable  in  damages  for  causing  the  fire  in  ques- 
tion, then  the  plaintiff  is  entitled  to  recover  the  amount  of 
damage  done  to  this  automobile  by  the  fire  in  question. 

The  first  question  for  this  jury  to  decide  from  the  evidence 
is  whether  the  defendant,  or  any  of  his  employees,  caused  the 
fire  by  negligence.  Negligence  is  the  basis  of  liability  if  any 
liability  exists. 

When  the  car  was  brought  to  defendant's  shop  for  work 
upon  it,  it  was  the  duty  of  the  defendant  and  his  employees  to 
use  ordinary  care  and  caution  to  do  the  car  no  damage.  Ordi- 
nary care  on  the  part  of  the  defendant  and  his  employees  under 
the  circumstances  means  all  such  care  and  caution  as  are  usually 
employed  by  competent  automobile  mechanics  in  doing  work 
under  the  same  or  like  circumstances.  They  were  required  to 
understand  the  nature  of  the  tools  and  other  means  that  they 
were  using  in  doing  the  work,  and  the  dangers  therefrom  that 
are  ordinarily  known  and  understood  by  competent  careful  auto- 
mobile mechanics,  and  they  were  required  to  employ  all  such 
care  and  means  in  using  those  tools  as  are  ordinarily  employed 
to  avoid  damage  by  their  use. 

If  the  defendant  or  any  of  his  employees  failed  to  use  that 
degree  of  care  and  skill  and  thereby  produced  the  fire  in  question 
as  a  natural  and  probable  result  under  such  circumstances  that 
an  ordinarily  prudent,  competent  mechanic  ought  reasonably  to 

1  °  Duckwall  v.  Citizens  Motor  Car 
Co.,  Circuit  Court,  Marion  County, 
Indiana,  No.  34990. 
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have  expected  that  some  damage  might  probably  be  the  result, 
then  the  defendant  is  legally  liable  for  the  damage  done;  other- 
wise he  is  not. 

The  burden  is  upon  the  plaintiff  to  satisfy  the  jury  to  a  rea- 
sonable certainty  by  the  greater  weight  of  the  evidence  on  the 
question  that  the  defendant  or  his  employee  was  negligent  and 
thereby  proximately  produced  the  damage.  Until  you  are  so 
satisfied  you  cannot  properly  return  a  verdict  for  the  plaintiff. 
If  you  become  so  satisfied  it  is  your  duty  to  return  a  verdict 
for  the  plaintiff. 

In  case  you  find  for  the  plaintiff  it  will  be  your  duty  to  assess 
the  damages  done  to  the  car. 

The  rule  for  assessing  such  damage  is  to  place  the  true  valua- 
tion upon  the  car  at  the  time  when  it  was  received  into  the  shop 
and  then  the  true  value  of  that  car  after  the  damage  was  done, 
and  the  difference  between  the  two  constitutes  the  damage 
resulting. 

Evidence  has  been  received  here  to  show  that  parts  of  the 
car  were  damaged  and  what  would  be  the  probable  cost  of  re- 
pairs. That  was  received  only  to  assist  you  in  forming  a  correct 
judgment  as  to  the  total  amount  of  damages  done.  The  cost  of 
repairs  may  or  may  not  be  the  amount  of  damage  actually  done 
to  the  car.  The  rule  is,  as  I  stated  at  the  beginning,  the  differ- 
ence between  the  value  of  the  car  just  before  the  fire  and  its 
value  right  there  immediately  after  the  fire. 

This  jury  may  return  a  verdict  in  this  case  when  ten  or  more 
of  you  agree  upon  that  verdict.  If  in  your  consideration  of  this 
case  you  are  unable  to  agree  unanimously  on  a  verdict,  then  you 
may  return  a  verdict  when  ten  or  more  of  you  are  in  agreement 
thereon. 

The  burden  is  upon  the  plaintiff  to  satisfy  ten  or  more  of  this 
jury  to  a  reasonable  certainty  by  the  greater  weight  of  the  evi- 
dence that  the  plaintiff  has  a  cause  of  action  against  the  defend- 
ant and  is  entitled  to  a  definite  sum  of  damages.  In  case  ten  or 
more  of  the  jury  become  so  satisfied,  then  your  verdict  should 
be  in  favor  of  the  plaintiff  and  for  the  amount  of  damages  you 
agree  upon.  In  case  ten  or  more  of  the  jury,  after  full  considera- 
tion of  the  evidence,  are  not  so  satisfied  that  the  plaintiff  should 
have  a  verdict,  then  your  verdict  should  be  in  favor  of  the 
defendant  that  the  plaintiff  has  no  cause  of  action. 

Forms  of  verdict  have  been  prepared  for  your  use  and  will 
be  sent  to  the  jury  room.1 ' 

1 !  Northwestern  Nat.  Ins.  Co.  v. 
Grengs,  Circuit  Court,  Marathon 
County,  Wisconsin. 
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§  1715.     Timber. 

The  plaintiff  claims  that  the  defendant  in  September,  19—, 
started  a  fire,  or  fires,  on  his  land,  the  southwest  quarter  of  the 
northeast  quarter,  of  section  10,  township  28,  range  5,  and  that 
he  did  not  extinguish  the  fire  or  fires,  nor  tend  and  guard  same 
so  as  to  prevent  the  same  from  spreading,  and  that  fire  continued 
to  burn  on  defendant's  land  until  October  3,  at  which  time  it  is 
claimed  that  a  strong  wind  springing  up  from  the  west,  drove 
the  fire  eastward  across  the  lands  of  one  W.  and  of  the  defendant 
until  it  reached  the  lands  of  the  plaintiff  located  in  section  11, 
and  described  as  the  west  half  of  the  northeast  quarter,  and 
the  northwest  quarter  of  the  southeast  quarter,  and  the  south- 
east quarter  of  the  northwest  quarter,  and  there  did  damage 
to  plaintiff's  timber  growing  on  said  land.  Plaintiff  further 
claims  that  the  defendant  was  negligent  and  lacking  in  ordinary 
care  in  setting  and  tending  the  fire  or  fires  on  his  land,  and  that 
the  defendant's  negligence  in  this  regard  was  the  proximate 
cause  of  the  damage  to  plaintiff's  timber.  And  the  plaintiff  has 
brought  this  action  to  recover  the  amount  of  his  damages  from 
the  defendant. 

You  are  to  carefully  consider  all  the  evidence  received  on 
this  trial  and  therefrom  determine  whether  the  fire  which  came 
upon  plaintiff's  land  on  October  3  and  4,  19—,  and  there  did 
damage,  began  and  was  first  set  by  defendant  on  his  land,  and  if 
it  was,  then  whether  the  defendant  under  all  the  circumstances 
was  lacking  in  ordinary  care,  or  in  other  words,  was  negligent, 
either  in  the  setting  of  the  fire  or  in  failure  to  properly  watch 
it  and  prevent  it  from  spreading  to  the  land  of  others,  and  if 
he  was,  then  whether  the  defendant's  negligence  in  this  regard 
was  the  actual  and  efficient  cause  of  the  damage  to  plaintiff's 
timber  as  a  natural  result,  and  under  such  circumstances  that 
the  defendant  ought  reasonably  to  have  expected  that  some 
damage  might  probably  be  done  to  the  property  of  another  by 
reason  of  his  manner  of  handling  fire  on  his  own  land. 

In  case  the  jury  becomes  satisfied  by  the  evidence  to  a  rea- 
sonable certainty  that  all  these  questions  should  be  answered 
affirmatively,  then  your  verdict  should  be  in  favor  of  the  plain- 
tiff for  such  amount  of  damages  as  plaintiff  suffered  by  reason 
of  the  defendant's  negligence. 

I  have  used  the  term  "negligence"  and  the  term  "lacking  in 
ordinary  care."  The  terms  mean  the  same  thing  and  in  this 
connection  mean  the  failure  of  the  defendant  with  reference  to 
the  use  and  care  of  fire  on  his  land,  to  exercise  all  such  care  and 
caution  to  avoid  damage  to  the  property  of  others,  as  the  ordi- 
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narily  prudent  person  usually  uses  under  the  same  or  similar 
circumstances. 

In  case  you  find  that  the  fire  which  reached  to  and  ran 
upon  plaintiff's  land  was  originally  set  by  the  defendant  on  his 
own  land  and  then  come  to  consider  whether  the  defendant  was 
negligent  or  lacking  in  ordinary  care  in  respect  to  that  fire,  you 
should  carefully  consider  all  the  circumstances  under  which  the 
defendant  was  acting  on  the  last  few  days  in  September  and 
first  three  days  in  October,  such  as  the  condition  of  the  weather 
and  the  amount  and  nature  of  the  inflammable  material  such  as 
dry  grass,  brush,  roots,  logs,  stumps,  and  similar  material  which 
was  then  on  his  own  land,  and  the  lands  of  others  in  the  vicinity, 
and  the  tendency  or  probability  of  fire  spreading  under  the  cir- 
cumstances and  getting  beyond  control.  You  should  also  con- 
sider whether  an  ordinarily  prudent  man  under  the  circumstances 
then  and  there  existing  would  ordinarily  have  been  more  careful 
than  defendant  was  in  respect  to  fire  on  his  premises. 

The  defendant  claims  not  only  that  he  did  not  set  the  fire 
which  reached  plaintiff's  property,  but  that  the  fire  which  did 
reach  plaintiff's  property  originated  in  the  vicinity  of  the  rail- 
road track  and  on  the  land  of  others. 

The  burden  rests  on  the  plaintiff  to  satisfy  the  jury  to  a 
reasonable  certainty  by  the  greater  weight  of  the  evidence  bear- 
ing on  the  question,  not  only  that  the  fire  on  the  plaintiff's  land 
did  not  come  from  fire  originating  on  land  other  than  the  de- 
fendant's land,  but  also  that  it  did  in  fact  come  from  fire  set 
by  the  defendant,  and  if  the  proof  fails  to  so  satisfy  you,  then 
your  verdict  should  be  in  favor  of  the  defendant. 

So,  too,  the  burden  rests  on  the  plaintiff  to  satisfy  the  jury, 
to  a  reasonable  certainty,  by  the  greater  weight  of  the  evidence 
bearing  on  the  question,  that  every  fact  and  inference  necessary 
to  constitute  and  complete  the  plaintiff's  right  to  recover  herein, 
actually  exists,  and  in  case  the  evidence  fails  to  so  satisfy  you 
as  to  any  necessary  fact  or  inference,  then  you  should  find  in 
favor  of  the  defendant. 

In  case  you  find  in  favor  of  the  plaintiff,  then  you  will  assess 
the  amount  of  plaintiff's  damages  caused  by  the  fire.  The  proper 
rule  to  apply  here  is  to  ascertain  the  difference  between  the 
value  of  the  plaintiff's  land  immediately  before  the  fire  and  the 
value  thereof  in  the  condition  in  which  it  was  immediately  after 
the  fire.  The  plaintiff  claims  in  his  complaint  no  damage  other 
than  damage  to  the  timber.  The  timber  is,  of  course,  a  part  of 
the  land,  and  when  I  speak  of  the  land  I  want  you  to  understand 
that  it  includes  the  timber  thereon.  You  will  answer  this  ques- 
tion by  writing  in  the  verdict  the  amount  which  the  evidence 
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satisfies  the  jury  to  a  reasonable  certainty  was  the  actual  differ- 
ence between  the  value  of  the  land  before  the  fire  and  the  value 
thereof  after  the  fire,  so  far  as  such  difference  was  due  to  injury 
to  timber  by  fire. 

After  the  fire  occurred,  if  it  was  necessary  to  cut  any  of  the 
timber  during  the  succeeding  winter,  in  order  to  prevent  the 
increase  of  damage  thereto  by  delay,  it  was  the  plaintiff's  duty 
to  cut  such  timber  and  market  it,  without  waiting  for  the  com- 
ing of  such  injury  as  might  result  from  delay;  and  for  any  loss 
which  he  has  sustained  by  reason  of  his  failure  to  cut  the 
burned  timber  when  it  ought  to  be  cut,  he  cannot  claim  any 
recovery  from  the  defendant. !  2 

§  1716.     Hay,  timber,  and  other  property. 

The  plaintiff  seeks  in  this  action  to  recover  damages  for  in- 
jury to  or  destruction  of  certain  standing  timber,  certain  saw 
logs  on  skids,  standing  hay,  and  standing  oats  claimed  by  plain- 
tiff to  have  been  destroyed  or  rendered  practically  worthless  by 
a  fire  which  is  alleged  to  have  been  negligently  started  by  the 
defendant  upon  her  land  and  negligently  allowed  by  the  defendant 
to  escape  from  control  and  pass  to  and  upon  plaintiff's  land 
adjoining  and  there  do  the  damage  complained  of,  on  or  about 
June  16,  19 — .  The  defendant  denies  that  the  fire  was  started 
by  her  or  her  agent  and  denies  that  any  negligence  of  hers 
resulted  either  in  the  starting  of  the  fire  or  the  running  of  the 
same  upon  the  plaintiff's  land  and  also  takes  issue  upon  the 
amount  of  damages  claimed  to  have  been  done. 

It  is  not  disputed  and  is  clearly  shown  by  the  evidence  that 
a  fire  did  run  across  plaintiff's  land  on  or  about  June  16,  19 — 
and  there  did  some  damage.  It  is  your  duty  to  determine  from 
the  evidence  whether  the  defendant,  or  any  agent  of  hers  in  the 
line  of  his  duty  as  agent,  started  or  caused  the  fire  in  question, 
and  if  so  whether  the  defendant  or  her  agent  in  the  line  of  his 
duty  failed  to  use  ordinary  care  in  starting  said  fire  or  in  watch- 
ing and  tending  the  same  to  prevent  it  from  getting  beyond 
control,  and  if  so  then  whether  such  lack  of  ordinary  care  of  the 
defendant,  or  her  said  agent,  was  the  proximate  cause  of  damage 
to  the  plaintiff  and  whether  the  plaintiff  by  lack  of  ordinary  care 
on  her  part  proximately  contributed  to  cause  the  damage. 

The  burden  of  proof  rests  upon  the  plaintiff  to  satisfy  the 
jury  to  a  reasonable  certainty  by  a  preponderance  of  the  evi- 
dence that  the  defendant,  or  her  authorized  agent,  failed  to  use 

1 2  Jakobowski  v.  Pospychalla,  Cir- 
cuit Court,  Marathon  County,  Wis- 
consin. 
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ordinary  care  either  in  the  starting  of  fire  or  in  the  watching 
and  tending  of  fire  for  which  she  was  responsible,  and  that  as  a 
proximate  result  of  such  lack  of  care  the  damage  complained  of, 
or  some  part  thereof,  was  caused.  If  a  preponderance  of  the 
evidence  on  the  question  so  satisfies  you,  then  you  will  conclude 
that  the  defendant  was  at  fault  and  that  the  plaintiff  is  entitled 
to  recover  damages  in  this  action,  unless  you  should  be  also 
satisfied  to  a  reasonable  certainty,  by  a  preponderance  of  the 
evidence  on  the  question,  that  the  plaintiff  herself  or  her  au- 
thorized agent  by  a  failure  to  use  ordinary  care  to  prevent  such 
damage,  proximately  contributed  to  produce  the  same,  in  which 
latter  case  she  has  no  right  to  recover  damages  herein. 

Ordinary  care,  as  I  have  used  and  will  use  it  throughout 
these  instructions,  means  such  care  and  caution  as  an  ordinarily 
prudent  person  usually  exercises  under  the  same  or  similar 
circumstances.  The  care  required  by  the  law  to  be  used  in  such 
cases  as  this  is  care  commensurate  with  the  circumstances  such 
as  an  ordinarily  prudent  person  usually  uses  under  like  cir- 
cumstances. 

In  dealing  with  fire  in  dry  weather,  with  wind  blowing  and 
near  combustible  material  and  near  valuable  property,  an  ordi- 
narily prudent  person  would  ordinarily  be  more  prudent  about 
starting  fire  and  watchful  in  keeping  it  in  control  than  if  the 
circumstances  were  that  the  weather  was  damp  or  that  there 
was  an  absence  of  any  amount  of  combustible  material  or  ab- 
sence of  any  valuable  property  that  could  be  reached  by  fire, 
and  yet  in  so  doing  he  would  be  using  only  ordinary  care,  that 
is,  care  commensurate  with  the  circumstances.  Failure  to  use 
that  care  would  be  such  negligence  as  would  in  the  absence  of 
other  facts,  raise  a  responsibility  for  the  damage  proximately 
caused  thereby. 

I  have  used  the  expression  "proximately  caused  by"  and 
"proximately  resulting  from"  lack  of  ordinary  care.  Before 
any  damage  can  be  said  to  be  proximately  caused  by  or  proxi- 
mately resulting  from  negligence  it  must  appear  that  the  negli- 
gence was  the  efficient  producing  cause  thereof  that  acted  first 
and  produced  the  damage,  either  directly  or  by  setting  in  motion 
a  succession  of  events  closely  connected  in  direct  causal  relation 
and  producing  the  damage  under  such  circumstances  that  the 
one  responsible  therefor  should,  as  an  ordinarily  prudent  and 
intelligent  person,  have  foreseen  that  some  damage  might  prob- 
ably result  from  his  said  conduct. 

One  may  lawfully  burn  rubbish  or  brush  upon  his  own  land 
if  he  exercises  that  prudence  in  starting  the  fire  and  in  the 
management  thereof  after  it  has  started,  which  the  laws  of 
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prudence  demand.  But  fire  is  a  dangerous  agent;  and  in  case 
there  is  much  inflammable  material  on  the  ground  where  the  fire 
is  used  and  the  weather  is  unusually  dry  and  the  wind  is  strong 
in  the  direction  of  a  neighbor's  combustible  property,  it  is  more 
than  ordinarily  dangerous ;  and  one  who  starts  a  fire  under  such 
circumstances,  or  having  set  it  does  not  exercise  that  care  to 
keep  it  under  control  which  ordinary  prudence  dictates,  may  be 
charged  with  negligence  and  be  responsible  for  the  results. 

Evidence  has  been  received  to  the  effect  that  the  fire  warden 
of  the  town  where  the  fire  here  in  question  occurred,  being 
convinced  that  the  time  was  dangerously  dry,  posted  up  promi- 
nent notices  in  four  public  places  in  his  town  about  June  12, 
19_,  forbidding  the  setting  of  fires  and  also  that  the  defendant 
learned  of  such  notices  and  the  nature  thereof  before  the  day 
of  the  large  fire  here  in  question. 

At  that  time  the  statute  provided  that  whenever  the  fire 
warden  of  any  town  became  convinced  that  a  dangerously  dry 
time  existed  in  its  vicinity  and  that  it  was  imprudent  to  set  fire 
upon  any  land,  he  should  post  or  cause  to  be  posted  a  notice  in 
three  public  places  in  such  town  forbidding  the  setting  of  such 
fire  therein,  and  after  the  posting  of  such  notices  no  person 
should  set  any  fire  upon  any  land  at  such  time  except  for  warm- 
ing the  person  or  cooking  food  until  written  permission  had  been 
received  from  one  of  the  fire  wardens  of  such  town. 

If,  after  the  defendant  learned  of  the  posting  and  contents 
of  such  notices,  the  defendant  or  her  authorized  agent  started 
any  fire  on  her  lands,  that  was  in  itself  a  negligent  act  which 
was  forbidden  by  law  and  in  the  absence  of  contributory  negli- 
gence on  plaintiff's  part  she  became  thereby  responsible  for  all 
damage  to  plaintiff  proximately  caused  by  the  fire  so  started. 

It  was  the  plaintiff's  duty  to  use  ordinary  care  to  protect 
her  property  from  being  destroyed  or  injured  but  she  had  a 
right  to  assume  that  the  defendant  would  not  negligently  start 
a  fire  or  negligently  allow  one  to  escape  from  control  and  was 
not  required  to  take  any  steps  until  it  became  apparent  to  her 
that  there  was  danger  to  her  property  from  a  fire  that  had  got 
beyond  control.  If,  after  learning  that  her  property  was  in 
danger,  plaintiff  failed  to  use  ordinary  care  to  protect  her  prop- 
erty and  her  lack  of  ordinary  care  proximately  contributed  to 
produce  the  damages,  she  has  no  right  to  recover  from  the 
defendant  any  damage  so  contributed  to  by  her  own  negligence. 
The  burden  rests  upon  the  defendant  to  prove  to  a  reasonable 
certainty  by  a  preponderance  of  the  evidence  on  the  question 
that  the  plaintiff  did  fail  to  use  ordinary  care  and  that  her 
failure  proximately  contributed  to  produce  her  damage. 
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In  case  you  find  that  the  plaintiff  is  entitled  to  recover  in 
this  action  you  will  award  her  such  damages  and  only  such  as 
the  preponderance  of  the  evidence  satisfies  the  jury  to  a  reason- 
able certainty  the  plaintiff  has  suffered  as  the  natural  and 
proximate  result  of  lack  of  ordinary  care  on  defendant's  part. 
You  will  include  in  such  damages  the  amount  by  which  the 
market  value  of  plaintiff's  land  was  depreciated  by  burning  of 
timber,  and  other  injury,  if  any,  done  to  the  land  by  the  fire. 
Timber  is  a  part  of  the  land  on  which  it  stands,  and  damage  to 
timber  is  a  damage  to  the  real  estate.  The  difference  between 
the  market  value  of  the  land  before  the  damage  and  the  like 
value  after  the  damage  is  the  true  measure  of  damages  thereto. 
You  will  also  include  the  market  value  of  any  logs  of  plaintiff 
destroyed  at  the  time  and  place  where  they  were  destroyed  and 
the  reasonable  money  value  of  such  standing  hay  and  oats  as 
were  destroyed,  if  any,  at  the  time  and  place  of  their  destruction. 

You  should  be  fair  and  just  in  your  finding  of  damage  in 
case  you  reach  that  question  and  limit  the  amount  to  compensa- 
tion only  for  the  actual  loss  proved  to  a  reasonable  certainty  to 
have  been  sustained. ' 3 

1 3  Zakrczwski  v.  Krawczynski, 
Circuit  Court,  Oneida  County,  Wis- 
consin. 
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FISH 

Section  Section 

1720.     Ownership,  1721.     Eight  of  fishing, 

§  1720.     Ownership. 

Fish  in  water  (an  artificial  lake)  belong  to  the  owner  of 
the  land  which  the  water  covers,  and  the  owner  of  the  land 
covered  by  that  water  has  the  right  to  recover  the  value  of  any 
fish  taken  from  the  water  on  his  own  land  by  any  person  without 
the  consent  of  the  owner.  If  you  find  and  believe  from  the  evi- 
dence that  the  defendant  by  means  of  any  drawing  of  water 
from  the  lake  purposely  drew  fish  from  the  water  on  plaintiff's 
land,  then  the  plaintiff  is  entitled  to  recover  from  the  defendant 
the  value  of  the  fish,  if  any,  so  secured  from  his  land  by  the  acts 
of  the  defendant. 

If  you  find  for  the  plaintiff,  but  do  not  find  that  his  land 
was  injured  in  its  market  value  from  its  destruction  or  im- 
pairment of  the  body  of  water  on  his  land,  but  find  that  he  was 
wrongfully  deprived  of  his  fish  under  the  terms  of  this  charge, 
then  you  will  return  a  verdict  for  the  plaintiff  for  the  value  of 
the  fish  taken  from  his  land  by  the  defendant.1 

§  1721.     Right  of  fishing. 

I  instruct  you  that  the  right  to  fish  in  the  waters  of  the  sea 
and  of  the  navigable  arms  of  the  sea,  where  the  tide  ebbs  and 
flows,  adjacent  to  the  shores  of  Alaska  and  of  the  islands  belong- 
ing thereto,  including  Kodiak  Island,  is  a  right  public  and 
common  to  every  person ;  and  I  instruct  you  that  this  right  ex- 
tends to  all  such  waters,  irrespective  of  the  question  of  the 

ownership  of  the  adjoining  shore. 

*     *     # 

If  you  find  that  the  waters  adjoining  Karluk  Island  and 
Tanglefoot  Beaches  on  Kodiak  Island  are  waters  of  the  sea,  or  of 
a  navigable  arm  of  the  sea,  where  the  tide  ebbs  and  flows,  then 
I  instruct  you  that  the  plaintiff  had  the  right,  common  to  all 
persons,  to  fish  in  those  waters,  and  the  defendant  had  no  right 
of  fishing  therein  superior  to  that  of  plaintiff.2 

i  Pin  &  Feather  Club  v.  Thomas          2  Pacific    Steam    Whaling    Co.    v. 
(TexCivApp),  138  SW  150.  Alaska  Packers  Assn.,  138  Cal  632, 

72  P  161. 
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FIXTURES 

Section  Section 

1725.  Rights    between    buyer    and      1727.     Measure  of  damages  for  re- 

seller of  premises.  moval. 

1726.  Removal  by  vendor  of  land. 

§  1725.     Rights  between  buyer  and  seller  of  premises. 

As  between  vendor  and  vendee  when  no  reservations  are 
made  you  are  told  that  a  clear  warranty  deed  passes  all  the 
property  attached  and  necessary,  essential  and  adapted  to  the 
use  of  the  property  so  sold  and  the  same  will  pass  by  the  deed, 
and  the  vendor  will  not  be  heard  to  claim  it  afterwards.  So  in 
this  case  it  is  undisputed  that  S.  conveyed  the  hotel  property 
without  reservation,  and  that  he  owned  at  the  time  both  the 
hotel  property  and  the  fans;  and  if  you  find  from  the  evidence 
that  the  fans  were  adapted  to  the  use  of  the  hotel  and  were  such 
as  are  usually  used  in  hotels  of  the  class,  and  were  necessary  and 
essential  to  its  use  as  a  hotel,  and  you  believe  that  his  acts  and 
conduct  are  inconsistent  with  the  claim  that  fans  did  not  pass  by 
his  sale,  you  may  find  for  the  defendant,  although  you  might 
further  find  that  S.  claims  that  he  never  intended  to  permit  the 
fans  to  become  part  of  the  hotel  property. ' 

§  1726.     Removal  by  vendor  of  land. 

Under  the  law  in  this  state  the  term  real  estate  includes 
lands,  tenements,  and  hereditaments.  This  includes  not  only  the 
soil  and  ground,  but  also  those  things  which  are  attached  to 
the  ground  and  which  are  fixed  or  immovable.  If  you  find,  there- 
fore, from  the  evidence  and  under  the  instructions  of  the  court 
hereinafter  given,  that  the  articles  in  controversy  did  comprise 
a  part  of  the  real  estate  sold  by  defendant  to  plaintiff,  if  you 
find  such  real  estate  was  so  sold,  then  you  would  be  justified  in 
finding  for  the  plaintiff  on  that  proposition  and  assessing  his 

damages  according  to  the  facts  as  shown  by  the  evidence. 

*     *     * 

It  is  not  important  that  the  article  or  articles  in  question 
be  fastened  by  independent  devices  such  as  nails,  bolts,  brick 
and  mortar,  or  cement.  If  the  article  is  adapted  for  attachment 


1  Stone  v.    Suckle,    145   Ark   387, 
224   SW  735. 
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to  the  realty,  and  there  is  an  intent  between  the  parties  to  dedi- 
cate it  thereto,  no  restraint  on  its  mobility  other  than  the  will 
of  the  owner  is  required.  The  matter  of  supreme  importance 
is  the  intent  and  this  may  be  inferred  from  the  nature  of  the 
article,  the  relation  and  situation  of  the  party  in  the  alleged 
annexation,  and  the  use  of  purpose  for  which  it  is  intended. 

*         *         # 

When  the  parties  immediately  concerned  by  an  agreement 
between  themselves  manifest  their  purpose  that  the  prop- 
erty, although  it  is  to  be  annexed  to  the  soil,  shall  retain  its 
character  as  personalty,  then,  except  as  against  persons  who 
occupy  the  relation  of  innocent  purchasers  without  notice,  the 
intention  of  the  parties  will  prevail,  unless  the  property  be  of 
such  a  nature  that  it  necessarily  becomes  incorporated  into  and 

a  part  of  the  realty  by  the  act  and  manner  of  annexation. 

*     #     * 

The  nature  of  the  articles  in  controversy,  the  manner  in 
which  they  are  affixed  to  the  real  estate,  and  the  intention  of 
the  parties  hereto,  together  with  the  policy  of  the  law,  are 
controlling  factors  in  determining  whether  an  article,  which 
may  or  may  not  be  a  fixture,  becomes  part  of  the  realty  by  being 
annexed  to  the  freehold.  The  purpose  or  intention  of  the  parties, 
the  effect  and  mode  of  annexation  and  the  public  policy  in  rela- 
tion thereto,  are  all  to  be  considered*2 

§  1727.    Measure  of  damages  for  removal. 

The  thing  for  you  to  determine  is  what,  if  any,  was  the  fair 
cash  value  of  those  signs  on  the  day  that  the  evidence  discloses 
that  R.  T.  Co.  refused  to  deliver  that  property  over  to  the  plain- 
tiff corporation.  That  value  is  not  to  be  determined  by  the  value 
of  that  property  as  it  is  now  annexed  to  the  building,  but  it  is 
to  be  determined  by  the  property  being  taken  from  the  building, 
what  its  value  would  be  after  it  was  separated  from  the  building. 

It  is  the  claim  of  the  plaintiff  in  this  case  that  those  signs, 
when  separated  from  this  building,  have  a  substantial  value, 
that  they  could  be  sold  as  second-hand  signs  to  people  desiring 
to  use  that  sort  of  article.  On  the  other  hand,  the  defendant 
claims  that  these  articles  were  made  especially  for  that  building  ; 
that  when  separated  from  that  building,  they  had  no  cash  value 
whatever,  no  resale  value,  in  other  words,  they  could  not  be  used 
for  anything  except  junk.  That  is  the  issue  for  you  members  of 
the  jury  to  determine  from  all  the  evidence  in  this  case.3 

2  Lux   v.    Duvall,    Circuit    Court,          3  Lu-Mi-Nus  Signs  Co.  v.  Regent 
Marion  County,  Indiana,  No.  31416.      Theatre  Co.,  250  Mich  535,  231  NW 
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CHAPTER  93 
FOOD  AND  BEVERAGES 

Section  Section 

1735.  Violation  of  statute  in  sell-      1738.    Bug  in  bottled  beverage. 

ing  impure  food  is  negli-      1738A.  Explosion  of  beverage  bottle, 
gence  per  se.  1739.     Proximate  cause;  negligence. 

1736.  Glass  or  other  harmful  mat-      1740.     Consumption  must  result  in 

ter  or  substance  in  food.  physical  harm. 

1737.  Care  required  in  making  bev- 

erages. 

§  1735.    Violation  of  statute  in  selling  impure  food  is  negligence 
per  se. 

If  the  food  be  sold  in  violation  of  these  statutes  [R.  C.  Ch. 
3715],  such  sale  constitutes,  upon  the  part  of  the  seller,  what 
is  known  in  law  as  negligence  per  se,  that  is,  if  the  defendant 
violated  the  law  of  Ohio  in  the  sale  of  this  food  product,  it 
would,  by  the  fact  of  that  violation  alone,  be  deemed  guilty  of 
negligence.  Lack  of  intent  to  violate  the  law  is  no  defense  in 
this  action.  The  fact  that  the  defendant  did  not  know  of  the 
condition  of  the  pork,  if  it  did  not,  at  the  time  that  it  was  sold, 
would  constitute  no  defense,  and  that  would  be  true  irrespective 
of  any  federal  rules  or  inspection,  and  also  irrespective  of  any 
state  or  city  inspection. ' 

§  1736.     Glass  or  other  harmful  matter  or  substance  in  food. 

The  burden  of  proof  is  on  the  plaintiff  to  show,  by  a  pre- 
ponderance of  the  evidence  that  he  swallowed  glass  contained  in 
food  sold  to  him  by  the  defendant  in  its  restaurant;  and  that 
directly  and  proximately  therefrom  he  suffered  actual  physical 
injuries.  Unless  the  plaintiff  does  prove  all  of  these  essential 
elements,  by  a  preponderance  of  the  evidence,  the  jury  should 
return  a  verdict  for  the  defendant.2 

§  1737.     Care  required  in  making  beverages. 

If  you  are  reasonably  satisfied  from  the  evidence  that  the 
defendants  used  the  care,  skill,  and  diligence  in  and  about  the 
manufacturing  and  bottling  of  the  soft  drink  that  a  reasonably 

1  Leonardi  v.  A.  Habermann  Pro-          2  Clark  Restaurant  Co.  v.  Kau,  41 
vision  Co.,  143  OhSt  623,  56  NE2d      OhApp  23,  179  NE  196. 
232,  affirming  verdict  and  judgment 
for  defendant. 
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careful,  skilful,  and  diligent  person  engaged  in  a  similar  busi- 
ness would  have  used,  then  that  is  all  the  law  requires  of  them 
and  the  plaintiff  would  not  be  entitled  to  recover.3 

§  1738.    Bug  in  bottled  beverage. 

The  court  charges  the  jury  that  you  cannot  find  for  the 
plaintiff  on  account  of  the  fact  alone  that  plaintiff  may  have 
taken  a  drink  of  Whistle  from  a  bottle  with  a  bug  in  it. 

*     *     * 

Under  the  state  of  pleadings  the  burden  is.  on  the  plain- 
tiff reasonably  to  satisfy  you  of  the  truth  of  the  material 
allegations  of  the  plaintiff's  complaint.  In  other  words,  the 
burden  is  on  the  plaintiff  reasonably  to  satisfy  you  from  the 
evidence  that  he  drank  a  bottle  or  a  portion  of  a  bottle  of 
beverage  that  was  bottled  by  the  defendant  company,  and  that 
he  was  made  sick  by  it,  and  that  his  sickness  was  proximately 
caused  by  the  negligence  of  the  defendant,  or  its  servants, 
agents,  or  employees,  in  allowing  a  foreign  substance,  alleged  to 
have  been  a  bug,  or  other  foreign  substance,  to  be  in  the  bottle 
and  thereby  make  him  sick.4 

§  1738 A.    Explosion  of  beverage  bottle. 

That  it  is  common  knowledge  that  the  bottles  of  carbonated 
beverage  are  transported  by  truck  and  car  in  the  process  of 
distribution  and  sale.  That  in  the  process  of  such  transportation 
and  handling  by  store  employees  and  purchasers,  such  bottles  of 
carbonated  beverage  are  subjected  to  ordinary  jars  and  jolts 
and  that  frequently  bottles  of  such  beverage  do  get  into  the 
hands  of  children  and  subjected  to  the  type  of  handling  normally 
associated  with  children.  You  are  further  instructed  that  the 
defendant  is  charged  with  the  knowledge  that  its  product  may 
be  subjected  to  the  type  of  handling,  jars  and  jolts,  as  above 
indicated  and  in  such  manner  that  the  tensile  strength  of  the 
bottle  may  be  reduced.5 

§  1739.    Proximate  cause;  negligence. 

Alabama. 

Before  you  can  find  a  verdict  for  plaintiff  in  this  case,  you 
must  be  reasonably  satisfied  by  the  evidence  that  the  oysters  in 
this  case  consumed  by  the  plaintiff  were  tainted,  deleterious,  or 

3  Try-Me  Beverage  Co.  v.  Harris,  *  Weggeman  v.  Seven-Up  Bottling 
217  Ala  302,  116  S  147.  Co.,  5  Wis2d  503,  93  NW2d  467,  94 

4  Whistle  Bottling  Co.  v.  Searson,  NW2d  645. 
207  Ala  387,  92  S  657. 
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unwholesome,  and  that  they  caused  the  sickness  of  plaintiff,  and 
that  such  condition  of  the  oysters  was  on  account  of  the  negli- 
gence of  defendant,  its  servants  or  agents. 

If  you  believe  from  the  evidence  that  the  oysters  served  and 
furnished  plaintiff  on  the  occasion  mentioned  were  purchased 
by  defendant  in  bulk  in  due  course  of  trade  from  a  reputable 
dealer  in  a  market-house  in  New  Orleans  on  the  morning  of 
the  day  the  same  were  served,  and  that  they  were  fresh  so  far 
as  defendant  could  know  or  ascertain  by  inspection,  and  were 
in  such  condition  at  the  time  the  same  were  served  to  plaintiff, 
then  your  verdict  must  be  for  defendant.6 

Ohio. 

In  the  event  the  jury  finds  that  the  plaintiff  suffered  no  phys- 
ical injuries  immediately  following  the  time  he  claims  to 
have  swallowed  the  glass,  and  finds  that  any  physical  injury  or 
suffering  he  may  have  sustained  subsequent  thereto  was  due 
to  an  independent,  intervening  agency,  that  even  though  such 
intervening  agency  was  prescribed  for  the  plaintiff  and  taken 
by  the  plaintiff  because  of  the  belief  that  he  had  swallowed 
something  deleterious  to  his  health,  such  physical  injury  in  such 
case  not  being  proximately  due  to  the  alleged  swallowing  of 
glass,  the  jury  must  find  for  the  defendant.7 

§  1740.     Consumption  must  result  in  physical  harm, 

(1)  The  court  in  this  respect  also  wishes  to  call  to  your  at- 
tention that  the  plaintiff  has  no  right  whatsoever  to  recover  dam- 
ages for  fright  or  for  viewing  any  worms   or  from   mental 
anguish  or  from  any  kind  of  mental  suffering,  unless  she  first 
proves  by  a  preponderance  of  the  evidence  that  she  swallowed 
deleterious,  corrupted,  diseased  or  unwholesome  food,  purchased 
from  the  defendant,  and  that  proximately  and  directly  there- 
from she  suffered  some  physical  injury ;  and  unless  the  plaintiff 
does  prove  all  these  essential  elements  herein  enumerated,  by 
a  preponderance  of  the  evidence,  then  there  is  no  liability  upon 
the  part  of  the  defendant  whatsoever,  and  the  verdict  of  the 
jury  must  be  for  the  defendant.8 

(2)  The  plaintiff  has  no  right  whatever  to  recover  any 
damages  whatever  for  mental  anguish  or  any  kind  of  mental 
suffering  unless  he  first  proves,  by  a  preponderance  of  the  evi- 
dence in  his  favor,  that  he  swallowed  glass  in  food  sold  him  by 
the  defendant  in  one  of  its  restaurants  and  that  proximately 

6  Travis  v.  Louisville  &  N.  R.  Co.,  8  Wolfe  v.  Great  Atlantic  &  Pa- 
183  Ala  415,  62  S  851.  cific  Tea  Co.,  143  OhSt  643,  56  NE 

7  Clark  Restaurant  Co.  v.  Rau,  41  2d  230,  affirming  verdict  and  judg- 
OhApp  23,  179  NE  196.  ment  for  plaintiff. 
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and  directly  therefrom  he  suffered  actual  physical  injury.  Un- 
less the  plaintiff  does  prove  all  of  these  essential  elements  herein 
enumerated  by  a  preponderance  of  the  evidence,  then  there  is 
no  liability  on  the  part  of  the  defendant  whatsoever  and  the 
jury  must  bring  in  a  verdict  for  the  defendant.9 

9  Clark  Restaurant  Co.  v.  Rau,  41 
OhApp  23,  179  NE  196. 


CHAPTER  94 
FORCIBLE  ENTRY  AND   DETAINER 

Section  Section 

1744.     Nature  and  elements  gener-      1745.     Damages, 
ally. 

§  1744.    Nature  and  elements  generally. 

You  are  instructed  that  a  person  entitled  to  the  possession 
of  property  with  a  right  of  entry  to  said  property  or  lands  un- 
lawfully in  the  possession  of  another,  may,  during  the  absence 
of  such  occupant  or  in  the  presence  of  such  occupant,  peaceably 
and  without  force  or  violence  enter  said  property;  and  having 
entered  and  obtained  possession  peaceably  is  not  guilty  of  forcible 
entry  or  detainer  for  refusing  to  permit  such  occupant  to  enter 
thereafter. 

The  jury  is  instructed  that  a  person  entitled  to  the  immediate 
possession  of  real  property  has  the  right  to  enter  upon  his  prop- 
erty to  expel  by  force  the  intruder ;  and  in  so  doing  he  is  entitled 
to  use  all  the  force  necessary  to  secure  possession.  Having  the 
right  to  entry  and  exercising  it,  the  owner  would  not  be  subject 
to  an  action  for  damages  by  one  in  wrongful  possession,  provided 
the  owner  used  no  more  force  than  was  necessary  to  dispossess 
him.1 

§  1745.    Damages, 

If  you  find  the  issues  for  the  complainants,  you  will  assess 
their  damages,  if  any,  for  waste  and  injury  to  the  premises  from 
the  date  of  the  written  demand,  to  wit,  June  16,  19 —  to  March 
20,  19 — ,  in  the  aggregate  in  such  sum  as  you  may  believe  and 
find  from  the  evidence  is  due  plaintiffs,  not  exceeding  $2,500-, 
and  also  find  the  value  of  the  monthly  rents  and  profits  of  said 
premises  in  such  sum  as  you  may  believe  and  find  from  the 
evidence  that  they  are  worth  per  month,  not  exceeding  $200.2 

1  Eichhorn  v.  De  La  Cantera,  117          2  Welden   v.    Myers,   212   MoApp 
CalApp2d  50,  255  P2d  70.  479,  253  SW  1086. 
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FORFEITURES 

Section  Section 

1750.     Forfeiture  of  lease.  1751.     Presumption  and  proof. 

§  1750.     Forfeiture  of  lease. 

We  find  this  situation,  that  the  lease  was  originally  made  by 
the  owner  to  the  two  M.  boys,  the  defendants  in  this  case,  to 
conduct  a  certain  business,  and  to  pay  a  certain  rental.  We  find 
that  during  that  time  no  other  persons  have  been  in  possession 
but  the  M.  brothers,  no  other  persons  have  been  contemplated 
to  be  let  in;  no  other  persons  have  been  in  the  building,  have 
occupied  it;  no  other  business  has  been  conducted  than  that 
provided  for.  The  rents  apparently  have  been  paid  as  provided 
for,  and  the  persons  who  are  now  in  are  not  third  persons,  as 
it  were;  they  are  the  identical  persons  that  T.  himself  let  into 
possession  under  this  lease,  and  no  third  person  has  been  in 
possession  or  attempted  to  be;  no  direct  act  of  assigning  this 
lease  to  anybody  has  been  done ;  there  is  not  any  written  instru- 
ment that  either  of  these  brothers  has  assigned  his  interest  in 
the  lease  to  others ;  they  have  changed  their  status  toward  each 
other,  in  conducting  the  identical  business  for  which  this  store 
was  leased.1 

§  1751.     Presumption,  and  proof. 

Forfeitures  are  deemed  odious  in  law,  and  will  never  be  pre- 
sumed, but  must  be  strictly  proved  by  the  party  relying  on  the 
same.2 

1  Tierney    v.    McKay,    232    Mich          2  Maxwell     v.     'Cunningham,     50 
609,  206  NW  325.  WVa  298,  40  SE  499. 
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FRAUD 


Section 

1755.  Nature  and  elements  of  fraud 

generally. 

1756.  Falsity  of  representation  and 

reliance   thereon    resulting 
in  injury. 

1757.  Dealer's   talk;   expression   of 

opinion. 

1758.  Intention  to  defraud. 

1759.  Knowledge    that    representa- 

tion is  false. 

1760.  Misrepresentation  by  agent. 

1761.  Negligence  of  person  injured. 

1762.  Sale  of  stock. 


Section 

1763.  Fraudulent  representations  in 

sale  of  lands. 

1764.  Sale  of  chattels. 

1765.  Methods  of  proving  fraud. 

1766.  Presumptions  and  burden  of 

proof. 

1767.  Proximate  cause  of  loss. 

1768.  Damages. 

1769.  Punitive  damages. 

1770.  Conspiracy  to  defraud. 

1771.  Release  induced  by  fraud. 

1772.  Waiver  of  fraud. 


§  1755.     Nature  and  elements  of  fraud  generally. 
Arizona. 

In  order  for  the  plaintiff  to  recover  on  the  theory  of  fraud 
and  deceit  he  must  have  established  the  following  elements  of 
such  a  cause  of  action:  (1)  that  certain  representations  were 
made  to  him  by  the  defendant,  (2)  that  those  representations 
were  false,  (3)  that  those  representations  were  material,  (4)  the 
defendant's  knowledge  of  the  falsity  of  the  representations  or 
ignorance  of  their  truth,  (5)  the  intention  on  the  part  of  the 
defendant  that -the  representations  be  acted  upon  by  the  plaintiff 
in  the  manner  reasonably  contemplated,  (6)  the  plaintiff's  igno- 
rance of  the  falsity  of  the  representations,  (7)  his  reliance  on 
the  truth  of  the  representations,  (8)  his  right  to  rely  thereon, 
and  (9)  his  consequent  and  proximate  injury. 

If  the  plaintiff  has  failed  to  establish  any  of  these  elements 
of  a  cause  of  action  for  fraud  and  deceit,  then  he  is  not  entitled 
to  recover  any  money  from  the  defendant. ' 

Indiana. 

To  entitle  a  party  to  maintain  an  action  for  deceit  by  means 
of  false  representations  he  must,  among  other  things,  show 
that  the  defendant  made  false  and  fraudulent  assertions  in 
regard  to  some  fact  or  facts  material  to  the  transaction  in 
which  he  was  defrauded  by  means  of  which  he  was  induced  to 
enter  into  it.  The  misrepresentation  must  relate  to  alleged  facts, 


1  Brown    v. 
237  P2d  799. 


Karas,    73    Ariz    62, 
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or  to  the  condition  of  things  as  then  existent.  It  is  not  every 
misrepresentation  relating  to  the  subject-matter  of  the  contract 
which  will  render  it  void,  or  enable  the  aggrieved  party  to  main- 
tain an  action  for  deceit.  It  must  be  as  to  matters  of  fact  sub- 
stantially affecting  his  interests,  not  as  to  matters  of  opinion, 
judgment,  probability,  or  expectation.  Representations  made  in 
respect  to  a  fact  to  transpire  in  the  future  must  be  a  mere 
promise  or  an  opinion,  and  will  not  of  themselves  support  an 
action  for  fraud,  though  a  party  may  be  liable  for  fraud  by 

obtaining  property  on  promises  which  he  never  intends  to  fulfil. 

*     #     # 

If  one  party  to  a  transaction  possesses  superior  knowl- 
edge of  facts  material  to  the  transaction,  and  the  facts  in  evi- 
dence show  such  a  relation  of  trust  and  confidence  that  the 
other  party  is  justified  in  relying  upon  the  representations  and 
statements  of  the  party  possessing  such  superior  knowledge 
and  the  other  party  does  rely  upon  the  information  and  repre- 
sentations of  the  person  possessing  such  superior  knowledge 
and  the  latter  is  aware  thereof  at  the  time,  the  law  imposes 
upon  the  person  possessing  such  superior  knowledge  the  duty  of 
acting  in  the  utmost  good  faith  and  of  giving  to  such  other  person 
full  and  accurate  information  possessed  by  such  person  affecting 
the  transaction;  and  if  under  such  circumstances,  as  shown 
by  the  evidence,  the  person  occupying  the  .  superior  position 
abuses  such  confidence  and  by  words  or  conduct,  or  both,  gains 
an  unfair  advantage  over  the  party  so  relying  upon  him  or  her, 
and  thereby  induces  such  person  to  act  to  his  loss  or  damage,  the 
person  occupying  such  superior  position  may  be  held  liable  for 
the  loss  or  damage  occasioned  thereby. 

And  in  the  case  at  bar  if  you  find  from  a  preponderance  of 
the  evidence  that  such  relation  existed  between  plaintiff  and 
defendant  at  the  time  of  the  sale  by  defendant  to  plaintiff  of 
the  rooming-house  mentioned  in  the  complaint,  and  that  with 
knowledge  thereof  defendant  misrepresented  facts  material  to 
the  transaction,  and  thereby  induced  plaintiff  to  act  thereon  and 
to  pay  more  for  said  rooming-house  than  she  otherwise  would 
have  paid  and  that  on  account  thereof  plaintiff  has  suffered  loss 
or  damage  you  may,  under  such  conditions,  find  for  the  plaintiff.2 

Michigan, 

(1)  The  plaintiff  cannot  recover  unless  he  has  established 
by  a  preponderance  of  the  evidence  that  there  were  apples  fur- 
nished and  sold  by  him  and  M.,  or  one  of  them,  to  the  de- 
fendant, and  that  the  sale  or  sales  of  apples  was  or  were  made 

2  Spade  v.  Browne,  Circuit  Court, 
Marion  County,  Indiana,  No.  37228. 
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to  the  defendant  by  reason  of  representations  made  by  defend- 
ant, which  representations  were  false  in  fact  and  plaintiff  and 
M.  relied  thereon. 

If  the  plaintiff  has  not  established  by  a  preponderance  of  the 
evidence  that  the  sales  of  apples  were  made  by  plaintiff  and  M. 
to  the  defendant  T.,  then  the  plaintiff  cannot  recover,  because, 
if  the  contracts  of  sale  of  the  apples  were  made  by  them  to  C., 
through  the  defendant  T.,  as  C/s  agent,  and  not  to  T.  himself, 
but  to  be  by  T.  resold  to  C.,  then  the  claim  of  the  plaintiff  and 
M.  is  against  C.  or  his  estate,  and  not  against  the  defendant 
in  this  case. 

Fraud  is  the  gist  of  this  action.  Fraud  is  never  presumed, 
but  must  be  proved,  and  the  burden,  as  I  have  said,  is  on  the 
party  alleging  fraud  to  prove  such  allegations  by  a  preponder- 
ance of  the  evidence.  Fraud  cannot  be  lightly  inferred,  but 
must  be  proved  as  alleged.  If  the  defendant  is  guilty  of  fraud, 
it  means  that  he  fraudulently  deceived  the  plaintiff  or  M.,  or 
both,  as  I  have  already  instructed  you. 

If  you  find  that  the  apples  were  sold  by  the  plaintiff  and  M. 
to  the  defendant  T.,  and  not  to  C.,  and  you  find  that  the  defend- 
ant was  guilty  of  fraud  as  I  have  already  defined  it  to  you, 
then  the  plaintiff  will  be  entitled  to  recover,  if  all  the  elements 
are  proved  regarding  sale  of  M/s  apples,  for  the  purchase-price 
thereof,  whatever  you  find  it  to  have  been;  and  if  all  the 
elements  are  proved  regarding  both  sales,  then  for  the  purchase- 
price  of  both  sales;  and  add  to  the  amount  that  you  find  to  be 
due  for  such  sale  or  sales,  interest  thereon  at  5  per  cent  per 
annum  from  November,  19 — ,  in  other  words,  for  two  years 
and  nine  months.  If  any  of  these  elements  regarding  the  T. 
apples  are  not  proved,  there  can  be  no  recovery  for  them,  and, 
if  any  of  these  elements  regarding  the  M,  apples  are  not  proved, 
there  can  be  no  recovery  for  them.3 

(2)  Fraud  is  a  false  statement  or  statements  made  for  the 
purpose  of  inducing  another  to  part  with  money  or  other 
valuable  things,  which  statements  are  calculated  to  influence  the 
person  to  whom  they  are  made,  and  which  statements  do  actually 
deceive  the  person  to  whom  they  are  made,  and  thereby  induce 
him  to  part  with  money  or  other  valuable  things.4 

Missouri. 

The  Court  instructs  the  jury  that  if  you  find  and  believe 
from  the  evidence  that  on  November  15,  19 — ,  plaintiff  and  de- 

3  Toner  v.  Thomas,  231  Mich  92,         See    also   French   v.    Mulholland, 
203  NW  873.  240  Mich  156,  215  NW  350. 

4  McDonald   v.    Smith,   139    Mich 
211,  102  NW  668. 
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fendant  entered  into  oral  negotiations  for  the  sale  to  plaintiff 
by  defendant  of  a  group  of  used  batteries;  and  if  you  further 
find  and  believe  that  in  the  course  of  said  oral  negotiations  the 
defendant  represented  to  plaintiff  that  there  were  at  least  3,000 
batteries  in  said  group ;  and  if  you  further  find  and  believe  that 
at  the  time  said  defendant  made  such  representation,  if  so,  that 
said  representation  was  false,  and  known  by  defendant  to  be 
false;  and  if  you  further  find  and  believe  that  plaintiff  relied 
upon  such  false  representation  made  by  defendant,  if  any,  re- 
garding the  number  of  batteries  in  said  group;  to  the  loss  and 
damage  of  plaintiff  then  your  verdict  will  be  for  the  plaintiff.5 

North  Dakota. 

Any  wilful  misrepresentation  of  a  material  fact  made  with 
the  design  to  deceive  another,  and  to  induce  him  to  enter  into  a 
trade  he  would  not  otherwise  have  made,  will  enable  the  party 
who  has  been  overreached  to  annul  the  contract ;  and  it  makes  no 
difference  whether  the  party  making  the  misrepresentation 
knew  it  to  be  false,  or  whether  he  was  ignorant  of  the  facts 
stated,  provided  the  matter  stated  was  material  to  the  party 
making  the  statement,  and  he  stated  it  as  true  when  in  fact  he 
had  no  apparently  good  reason  for  believing  it  to  be  true,  and 
when  the  other  party,  under  the  circumstances  shown  by  the 
evidence,  was  reasonably  justified  in  relying  upon  the  statement 
and  did  rely  upon  it  in  making  the  trade,  and  was  deceived  and 
injured  thereby.6 

Ohio. 

The  plaintiff  has  charged  that  the  defendants  entered  into 
a  conspiracy  to  defraud  him  of  his  property.  The  jury,  however, 
will  disregard  the  charge  of  conspiracy  for  there  is  no  evidence 
to  support  the  same.  The  plaintiff  also  charges  that  the  de- 
fendants were  guilty  of  fraud.  Fraud  is  a  civil  wrong.  The  term 
admits  of  no  positive  definition  and  cannot  be  controlled  in  its 
application  by  fixed  and  rigid  rules.  It  is  sometimes  said  to 
consist  of  any  kind  of  artifice  employed  by  one  person  to  deceive 
another  or  some  wilful  act  or  omission,  which  is  unconscientious 
and  a  violation  of  good  faith,  and  by  which  one  person  obtains 
an  undue  advantage  over  another.  By  fraud  is  meant  all  sur- 
prise, trick  cunning,  dissembling,  and  other  unfair  ways  that 
are  used  to  cheat  another.  It  is  a  deception  deliberately  practiced 
with  a  view  to  gaining  unlawful  or  unfair  advantage.  Fraud 
involves  moral  guilt  of  intention  to  do  wrong.7 

«  Meyer  v.  Brown   (MoApp),  312          *  Place  v.  Elliott,  147  OhSt  499, 
SW2d  158.  72  NE2d  103. 

*  Andrieux  v.  Kaeding,  47  ND  17, 
181  NW  59. 
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Oregon. 

These  are  the  elements  of  fraud  which  the  defendants  must 
show  before  you  would  be  entitled  to  find  a  verdict  for  the 
defendants:  First,  that  the  plaintiff  through  S.  made  the  rep- 
resentations claimed  by  the  defendants ;  second,  that  the  repre- 
sentations, if  they  were  made,  were  false;  third,  that  when  the 
representations  were  made,  if  they  were  made,  S.  knew  them  to 
be  false  or  made  them  recklessly  without  any  knowledge  of 
their  truth  and  as  a  positive  assertion;  fourth,  that  he  made 
the  representations,  if  any  were  made,  with  the  intention  that 
they  should  be  acted  upon  by  the  defendant  P. ;  and  fifth,  that 
the  defendant  acted  in  reliance  upon  such  representations,  if 
they  were  made,  and  the  defendants  were  thereby  injured.  Each 
of  these  elements  must  be  proved  with  reasonable  certainty,  and 
all  of  them  must  be  found  to  exist.  The  absence  of  any  one  of 
these  elements  is  fatal  to  the  defense  in  this  case. 

I  have  instructed  you  that  if  you  find  from  the  evidence  in 
this  case  that  the  agent  S.  was  not  acting  within  the  actual 
scope  of  his  authority,  but  was  acting  within  the  apparent  scope 
of  his  authority  and  made  the  representations  claimed,  and  if 
they  were  false  under  the  rules  which  I  have  just  given  you,  then 
the  defendants  would  be  entitled  to  a  verdict.8 

Pennsylvania. 

The  things  the  plaintiff  who  is  seeking  to  recover  in  an  action 
of  this  kind  has  to  prove  are  that  a  representation  was  made  to 
it  of  some  fact;  that  it  was  a  material  representation;  that  it 
was  false;  that  it  was  made  by  the  defendants  with  the  knowl- 
edge that  it  was  false  and  with  the  intent  that  the  plaintiff 
should  act  upon  it ;  that  the  plaintiff  did  not  know  the  fact,  but 
relied  on  whatever  information  was  given  it ;  that  it  had  a  right 
to  rely  on  it  and  that  in  so  doing  plaintiff  was  injured  as  a 

result  of  its  reliance. 

*     *     * 

If  S.  knew  of  the  plan  to  get  the  bond  by  representing 
what  was  really  an  advance  payment  on  the  contract  as  capital 
and,  with  the  knowledge  that  the  representation  was  false,  par- 
ticipated in  this  plan  by  forwarding  that  information  without 
disclosing  its  falsity  to  the  surety  company,  then  he  could  be 
held  liable  if  the  company  relied  on  that  information  and  suf- 
fered damages  as  a  result  of  its  reliance. 

*  *  # 

The  burden  is  on  the  plaintiff  to  establish  the  facts.  In 
order  to  hold  S.  liable  in  this  case  you  must  find  that  he  knew 
about  this  whole  setup,  knew  what  they  were  going  to  do,  knew 

8  Frayn  v.  Pennington,  93  Or  187, 
182  P  556. 
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why  they  were  going  to  do  it  and  that  he  forwarded  this  informa- 
tion knowing  that  it  was  not  correct  *  *  *.  Do  you  believe 
them  [the  witnesses  for  plaintiff]  or  do  you  believe  Mr.  S.? 
There  is  your  problem.  You  have  to  determine  it;  I  can't  help 

you  with  it. 

*  *  # 

If  S.  did  not  know  anything  about  the  real  state  of  this 
case;  if  he  thought  this  money  was  capital,  then  I  don't  find 
anything  in  the  case  which  would  allow  you  to  bring  a  verdict 
against  him.  If,  however,  he  knew  that  it  was  not  capital  and 
knew  that  it  was  an  advance,  then  you  could  find  that  his  trans- 
mitting that  information  without  putting  the  surety  company  on 
notice  was  a  participation  in  this  plan  and  that  it  involved  what 
the  law  describes  as  deceit  and  would  make  the  party  respon- 
sible.9 

Wisconsin. 

In  order  to  entitle  the  plaintiff  to  recover  in  this  action, 
that  is,  to  legally  justify  its  action  in  rescinding  the  said  promis- 
sory note  of  November  23,  19 — ,  and  declaring  the  money  for 
which  it  was  given  to  be  due  and  payable  immediately,  and  sue 
for  the  same,  as  was  done,  it  is  incumbent  upon  the  plaintiff,  in 
the  manner  stated,  to  prove  to  your  satisfaction  that  the  defend- 
ant's said  officers  made  the  representations  charged,  or  some  of 
them,  concerning  the  defendant's  assets  and  financial  responsi- 
bility; that  the  statements  so  in  fact  made  were,  in  some  ma- 
terial respects  charged,  false  in  fact  when  made,  and  were  so 
made  for  the  purpose  of  obtaining  credit,  as  before  explained; 
that  they  were  such  as  would  be  liable  to  be  believed  to  be  true, 
and  acted  upon  as  such,  by  an  ordinarily  prudent  and  careful 
man  in  the  situation  of  the  party  to  whom  they  were  made, 
namely,  to  the  president  and  managing  directors  of  the  plaintiff 
bank;  that  the  said  president  and  directors  did  in  fact  believe 
them  to  be  true,  and  did  in  fact  believe  and  materially  rely  upon 
such  statements  as  true,  in  accepting  the  said  note  of  November 
23,  19 — ,  in  place  of  and  in  renewal  of  the  note  for  a  similar 
amount  which  matured  on  that  day,  and  which  had  been  given 
for  a  ninety-day  loan  made  on  the  previous  August  26th. l  ° 

§  1756.    Falsity  of  representation  and  reliance  thereon  resulting 

in  injury*1 ' 
Georgia. 

In  this  case  there  must  be  the  misrepresentation  of  a  material 
fact,  made  wilfully  to  deceive  or  recklessly  without  knowledge, 

9  Seaboard  Surety  Co.  v.  Per-  '  °  National  Bank  v.  Illinois  & 
macrete  Constr.  Corp.,  221  F2d  366  Wisconsin  Lbr,  Co.,  101  Wis  247, 
(Pa).  77  NW  185, 

1  •  See  also  §  1761,  infra. 


477  FRAUD  §  1756 

and  acted  on  by  the  opposite  party,  in  order  for  that  to  be 
applicable. f  2 

Mississippi. 

The  court  charges  the  jury  for  the  plaintiff  that  if  you  find 
from  clear  and  convincing  evidence  presented  in  this  case  that 
the  defendant,  or  his  agent,  falsely  made  material  representa- 
tions of  fact  to  the  plaintiff  concerning  the  value  and  quality  of 
the  linens,  bedroom  sets  and  refrigerators  situated  in  Hotel 
Riviera,  or  that  they  recklessly  made  material  representations 
of  fact  concerning  the  value  and  quality  of  such  items  without 
regard  to  the  truth  or  falsity  thereof,  and  if  you  further  believe 
that  such  representations  were  material  and  were  false  and 
untrue,  and  the  plaintiff  relied  thereon,  and  not  on  her  own 
judgment,  and  was  thereby  induced  to  make  a  bargain  relying 
on  said  representations,  and  that  she  was  damaged  thereby, 
then  it  is  your  duty  to  return  a  verdict  for  the  plaintiff  for  such 
damages  as  you  may  believe  from  the  evidence  she  suffered  on 
account  of  such  representations,  if  any. ' 3 

Oregon. 

If  you  find  that  these  representations  were  made,  and  that 
they  were  false,  and  that  the  defendants,  or  one  of  them,  knew 
them  to  be  false,  and  that  the  plaintiff  relied  upon  them,  then 
there  would  be  another  question  for  you  to  determine.  The 
plaintiff  would  be  entitled  to  recover  some  damages,  and  then 
it  would  be  necessary  for  you  to  determine  what  damages  the 
plaintiff  should  recover. 1 4 

Texas. 

(1)  If  you  find  from  the  evidence  that  before  the  dissolu- 
tion of  the  copartnership  between  the  plaintiff  and  the  defendant, 
the  plaintiff  requested  the  defendant  to  make  him  a  list  showing 
the  amount  of  indebtedness  not  represented  by  notes  owing 
at  said  time  by  the  C.  B.  Works,  and  that  the  defendant  S.  made 
out  the  list  read  in  evidence  as  showing  such  indebtedness,  and 
represented  to  the  plaintiff  that  said  list  showed  all  of  such 
indebtedness,  and  that  plaintiff,  in  reliance  upon  the  statement 

l2Reddick  v.   Strickland,   25   Ga  verdict  and  judgment  for  plaintiff 

App  275,  103  SE  94.  was  reversed.  The  foregoing  charge 

1 3  Hunt  v.  Sherrill,  195  Miss  688,  has  been  revised  accordingly. 

15  S2d  426.  • 4  David  v.  Moore,  46  Or  148,  79 

In  the  case  cited  the  court  used  P  415. 

the  term  "preponderance"  of  the  For  similar  instructions  see  Alex- 
evidence,  which  was  held  to  be  error  ander  v.  Emmett,  169  111  523,  48 
and  not  cured  by  using  the  term  NE  427;  Honsucle  v.  Ruffin,  172 
"clear  and  convincing"  evidence  in  Mass  420,  52  NE  538;  George  v. 
an  instruction  given  at  the  instance  Hesse  (TexCivApp),  94  SW  1122. 
of  defendant.  For  such  error,  a 
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of  the  defendant  that  such  list  showed  all  of  such  indebtedness 
of  said  C.  B.  Works,  purchased  defendant's  interest  in  said 
concern  for  $2,000,  and  for  a  conveyance  of  certain  real  estate 
of  said  concern,  and  for  the  assumption  of  all  the  debts  of  said 
concern  by  the  plaintiff,  and  that  plaintiff  would  not  have  so 
purchased  defendant's  said  interest,  and  would  not  have  as- 
sumed all  the  debts  of  said  concern,  had  not  defendant  made 
such  statements  and  list,  then  you  are  instructed  to  find  for  the 
plaintiff,  and  against  the  defendant,  and  so  say  by  your 
verdict. f  s 

(2)  The  court  instructs  the  jury  that  for  plaintiff  to  recover, 
the  representations  must  have  been  such  that  plaintiff  was 
induced  thereby  to  make  the  exchange  or  trade  and  such 
representations  must  have  been  false  and  such  falsity  con- 
tributed to  damage  plaintiff.16 

Wisconsin. 

(1)  In  order  to  answer  this  question  in  the  affirmative,  you 
must  find  from  the  evidence  that  the  plaintiffs  believed  said  state- 
ment to  be  true,  and  that  said  statement  constituted  a  material  in- 
ducement for  them  to  purchase  the  land.     It  is  not  necessary, 
however,  that  the  plaintiffs  should  have  relied  exclusively  upon 
such  statement  as  an  inducement  to  the  plaintiffs  to  purchase 
the  land,  if  such  statement  exerted  a  material  influence  upon 
their  minds,  inducing  them  to  purchase. f  7 

(2)  In  answering  the  first  question  you  are  instructed  that 
in  order  to  find  that  the  defendant  company,  through  its  agent 
or  agents,  made  a  representation  that  the  stock  room  at  1501 
North  Jackson  Street  would  qualify,  be  eligible,  or  would  be 
permitted  by  the  health  authorities  as  a  place  for  manufacturing 
ice  cream,  without  renovation  other  than  new  paint  and  linoleum, 
you  need  not  find  that  the  agent  or  agents  used  the  exact  or 
specific  language  that  the  stock  room  would  so  qualify  or  would 
be  so  eligible  or  would  be  so  permitted  by  the  health  authorities ; 
it  is  sufficient  to  find  such  representation,  if  you  find  that  under 
all  the  facts  and  circumstances  in  evidence  herein  as  to  the 
situation  prior  to  the  entering  into  of  the  contract  of  sale,  the 
language  the  agent  or  agents  did  use  impliedly  or  inferentially 
represented  to  plaintiff  that  the  stock  room  would  so  qualify  or 
be  eligible  or  be  permitted- ' 8 

'*  Pitman  v.    Self    (TexCivApp),          • 7  Darlington  v.  J.  L.  Gates  Land 

127  SW  907.  Co.,  151  Wis  461,  138  NW  72,  139 

16  George  v.  Hesse  (TexCivApp),  NW  447. 
94  SW  1122.  ( *  Zingale  v.   Mills   Novelty   Co., 

See    also    Alexander   v.    Emmett,  244  Wis  144,  11  NW2d  644. 
169  111  523,  48  NE  427;  Honsucle  v. 
Ruffin,  172  Mass  420,  52  NE  538. 
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§  1757.     Dealer's  talk;  expression  of  opinion. 
Indiana. 

I  instruct  you  that  one  who  wishes  to  sell  a  business  or  an 
interest  in  the  business  is  not  precluded  by  any  rule  of  law  from 
making  statements  as  to  the  probable  returns  the  business  may 
yield;  that  any  statements  which  consist  merely  in  puffing  and 
boosting  the  business  cannot  be  made  the  basis  of  liability  on 
the  part  of  the  seller,  neither  can  such  statements  furnish  the 
basis  for  the  rescission  of  a  contract.  They  are  merely  ex- 
pressions of  the  estimation  of  value  one  may  have  of  a  specu- 
lative nature.  If,  however,  you  find  that  the  defendant  made 
certain  specific  representations  of  fact  which  were  false,  but 
were  relied  upon  as  being  true  by  the  plaintiff,  and  if,  on  account 
of  such  reliance  upon  such  false  statements  of  fact,  if  any  were 
made,  the  plaintiff  was  induced  to  purchase  an  interest  in  a 
business  and  to  pay  his  money  for  such  interest,  then  such  false 
representations  constitute  a  fraud  upon  the  plaintiff  and  he  is 
entitled  to  rescind  the  contract  and  the  defendant  must  return 
to  him  the  money  paid.19 

North  Dakota. 

It  is  not  every  statement  made  which  may  be  untrue  that 
constitutes  a  fraud.  The  law  recognizes  that  dealers  in  trade 
will  puff  up  their  property ;  that  men  are  free  with  their  opinions 
upon  things ;  and  that  they  indulge  when  trading  or  when  deal- 
ing with  others  in  what  is  known  as  dealers'  talk  and  conversa- 
tion. These  talks,  these  opinions,  and  this  puffing  talk  and 
dealers'  talk,  as  it  is  sometimes  called,  do  not  constitute  fraud, 
because  men  are  aware  that  people  who  are  trading  and  dealing 
indulge  in  this  sort  of  conversation.20 

Washington. 

You  are  instructed  that  when  parties  are  negotiating  a  sale 
and  purchase  for  property  which  there  is  an  opportunity  for 
examining,  a  party  has  a  right  to  exalt  the  value  of  his  own 
property  to  the  highest  point  the  purchaser's  credulity  will  bear. 
Such  boastful  assertions  and  exaggerated  descriptions  do  not 
amount  to  fraudulent  misrepresentation  or  deceit.  In  such  case 
the  parties  are  upon  equal  ground,  and  their  own  judgment  must 
be  their  guide  in  coming  to  conclusions.21 

1 9  Quinby    v.     Springer,    Circuit         2  f  Biel  v.  Tolsma,  94  Wash  104, 
Court,  Marion  County,  Indiana,  No.      161  P  1047. 

33824. 

20  Lesch  v.  Farmers  &  Merchants 
State  Bank,   54  ND  811,  211  NW 
687. 
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§  1758.    Intention  to  defraud. 

Michigan. 

Defendants  cannot  be  held  liable  unless  the  representations 
were  made  by  them  with  the  intent  to  defraud  and  deceive  the 
plaintiff.  In  other  words,  it  is  necessary  for  the  plaintiff  to 
prove  defendants  made  representations  with  knowledge  of  their 
falsity,  and  that  they  intended  to  deceive  and  defraud  him.22 

New  York. 

Every  party  must  be  deemed  to  have  intended  the  natural 
and  inevitable  consequences  of  his  acts ;  and  where  his  acts  are 
voluntary  and  necessarily  operate  to  defraud  others,  he  must 
be  deemed  to  have  intended  a  fraud.23 

§  1759.    Knowledge  that  representation  is  false. 

Indiana. 

An  unqualified  statement  that  a  material  fact  is  true,  made 
for  the  purpose  of  inducing  another  to  act  upon  it,  is  equivalent 
to  a  statement  that  the  person  so  asserting  such  fact  knows  it  to 
be  true;  and  if  the  fact  asserted  does  not  exist,  and  the  person 
to  whom  it  is  made  is  induced  thereby  to  act  upon  it  to  his 
prejudice,  then,  from  such  action,  a  fraudulent  purpose  may  be 
inferred,  or,  stating  the  proposition  a  little  differently,  deceit 
practiced  upon  one  person  by  another  to  cause  that  other  to 
act  to  his  damage,  and  for  the  benefit  of  the  deceiver,  whereby 
a  false  impression  of  belief  touching  material  matter  is  created 
in  the  other,  and  who  is  thereby  induced  to  act  upon  that  im- 
pression or  belief  to  his  injury,  constitutes  fraud;  and  such 
deceit  may  consist  in  words,  acts,  or  in  a  trick  or  device,  or 
representations  calculated  to  bring  about  the  false  impression  or 
belief  in  the  victim.  Such  deceit  may  even  consist  in  silence 
when  it  is  the  duty  of  the  party  to  speak.24 

Michigan* 

(1)  In  the  case  of  a  person  who  does  not  receive  the  pro- 
ceeds of  the  fraud,  he  cannot  be  held  liable  unless  he  knew 
the  representations  to  be  false,  or  made  them  in  reckless  dis- 
regard of  their  truth  or  falsity  so  as  to  amount  to  a  constructive 
knowledge.  Where,  however,  an  agent  knows  a  representation 
to  be  false  when  he  makes  it,  he  will  be  held  liable  for  making 
the  representation  although  he  himself  does  not  receive  the 
proceeds  of  the  fraud.28 

22  Turner  v.  Sill,  248  Mich  206,         24  Partlow-Jenkins  Motor  Car  Co. 
226  NW  817.  v.  Hubbard,  'Circuit  Court,  Marion 

23  Coursey  v.  Morton,  132  NY  556,      County,  Indiana,  No.  30329. 

30  NE  231.  2B  Seestedt    v.    Jones,    230    Mich 

341,  202  NW  984. 
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(2)  It  is  just  as  much  a  fraud  for  a  man  to  make  statements 
of  which  he  has  no  knowledge,  in  a  reckless  disregard  of  truth, 
as  to  make  statements  knowing  them  to  be  false;  and  if  you 
find  that  the  statements  were  made  by  the  defendants,  or  by 
their  agents,  M.  or  L.,  and  were  false,  it  will  not  make  any 
difference  whether  the  defendants,  or  their  agents  making  them, 
knew  they  were  false  or  whether  they  were  made  recklessly.26 
Wisconsin. 

If  you  find  that  the  representations  or  any  of  them  were 
made,  that  they  were  false,  relied  upon  by  the  plaintiff  and 
caused  his  injury,  it  is  immaterial  whether  the  person  making 
the  same  in  good  faith  believed  them  to  be  true ;  that  of  itself 
would  not  defeat  plaintiff's  right  to  recover.27 

§  1760.    Misrepresentation  by  agent. 

Indiana. 

If  you  find  from  the  evidence  that  one  A.  as  agent  of  the 
Z.  R.  M.  Co.  of  Indiana  or  any  other  of  its  agents  falsely  told 
defendants  that  the  machine  in  question  was  a  good  refrigerat- 
ing machine  and  would  properly  do  the  work  for  which  it  was 
intended,  that  same  would  keep  defendants'  meats  at  a  tem- 
perature that  said  meats  would  not  spoil,  that  said  machine 
was  properly  constructed  and  would  give  the  best  results  to  be 
obtained  with  a  refrigerating  machine,  and  that  all  of  its  parts 
were  of  the  proper  strength,  and  that  the  material  and  work- 
manship were  first  class,  and  that  the  defendants  relied  upon 
said  representation  and  believed  the  same  to  be  true  and  were 
induced  thereby  to  enter  into  the  said  agreement  and  to  exe- 
cute said  notes,  and  you  further  find  that  said  machine  in  fact 
was  defective,  and  not  as  represented  by  said  agents  and  that 
said  Z.  R.  M.  Co.  knew  of  said  defect  at  the  time  it  took  the 
notes,  then  you  will  be  justified  in  finding  that  said  notes  were 
procured  by  fraud.  And  if  you  further  believe  that  the  plaintiff 
in  this  suit  had  knowledge  of  such  fraud  at  the  time  it  acquired 
such  notes  or  was  charged  with  knowledge  of  such  fraud  as 
defined  by  the  other  instructions  of  this  court,  if  such  fraud 
existed,  then  the  plaintiff  cannot  recover  in  this  action.28 

Massachusetts. 

If  the  defendant  employed  and  authorized  R.  to  sell  the  land, 
and  in  pursuance  of  that  authority  R.  sold  the  land  and  did 
induce  the  plaintiff  to  buy,  and  made  false  and  fraudulent  repre- 
sentations about  the  land,  upon  which  the  plaintiff  relied  and 

26  Boss    v.    Tomaras,    241    Mich  2S  Ohio  Contract  Purchase  Co.  v. 

540,  217  NW  783.  Steinfort,     Circuit     Court,    Marion 

2*  Ohruxnundt  v.  Spiegelhoff,  175  County,  Indiana,  No.  39926. 
Wis  214,  184  NW  692. 
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which  induced  him  to  purchase,  I  shall  instruct  you  that  the 
defendant  would  be  responsible  for  that  fraud,  notwithstanding 
there  were  no  instructions  given  to  R.  by  the  defendant  which 
authorized  him  to  •  make  fraudulent  representations,  and  not- 
withstanding the  defendant  did  not  know  that  he  practiced 
those  fraudulent  representations.  Employing  him  as  agent,  or 
as  his  agent  to  do  that  thing,  he  became  responsible  for  the 
methods  which  his  agent  adopted  in  doing  that  thing.  If  the 
representations  were  false  in  fact,  and  R.  had  no  knowledge 
personally  of  the  truth  of  these  representations,  but  derived 
his  information  from  others  upon  those  facts,  he,  or  the  person 
for  whom  he  was  acting  as  the  agent  in  the  same,  would  be 
liable  to  an  action  for  deceit.29 

Virginia. 

If  the  jury  believe  from  the  evidence  that  before  and  at 
the  time  of  closing  the  said  transaction  F.  A.  H.  was  in  the 
employ  of  the  defendant  to  be  paid,  and  that  he  was  thereafter 
paid,  a  consideration  by  the  defendant  for  his  services  in  rela- 
tion to  the  said  transaction,  and  that  such  relationship  existing 
between  the  said  H.  and  the  said  defendant  was  unknown  to  the 
plaintiff,  and  not  ascertained  by  him  until  long  after  consum- 
mating the  said  deal,  then,  any  representations  made  by  the 
said  H.  to  the  said  plaintiff,  prior  to  and  at  the  time  of  the 
closing  of  the  said  transaction,  in  relation  to  the  said  P.  prop- 
erty, were  made  as  the  agent  and  in  behalf  of  the  said  defendant, 
and  the  defendant  is  bound  by  the  same,  to  the  same  extent  as 
if  made  by  himself.30 

Wisconsin. 

You  are  not  limited  in, the  scope  of  this  injury  to  representa- 
tions made  by  plaintiff  personally  to  the  president,  secretary, 
or  treasurer  of  the  company,  but  it  includes  representations 
made  to  them  by  the  plaintiff  indirectly  through  another.  In 
other  words,  if  the  plaintiff  by  wilful  intentional  misstatements 
or  concealments  of  fact  to  Dr.  R.  caused  such  false  representa- 
tions to  be  made  or  conveyed  to  such  officer,  their  effect  is  the 
same  as  if  made  by  plaintiff  himself.3 ! 

§  1761.    Negligence  of  person  injured. 

Indiana. 

Where  persons  are  dealing  with  each  other  at  arm's  length,, 
that  is,  where  there  is  no  relation  of  trust  or  confidence  between 

29  Haskell  v.  Starbird,  152  Mass         3  '  Lewis    v.    Farmers    Mut.    Fire 
117,  142  NE  695.  Ins.  Co.,  159  Wis  547,  150  NW  949. 

3°  Cerriglio  v.  Pettit,  113  Va  533, 
75  SE  303, 
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them  and  each  has  equal  opportunity  of  knowing  the  facts 
and  conditions  which  are  the  subject  of  the  contract,  then 
neither  has  a  right  to  rely  upon  the  representations  of  the  other, 
and  neither  can  set  aside  or  invalidate  the  contract  on  account 
of  such  representations.32 

Michigan. 

Fraud  is  an  essential  element  in  a  case  of  this  nature, 
and  it  is  necessary  for  the  plaintiff  to  show  that  he  not  only 
relied  upon  the  statements  made  to  him,  if  you  find  such  state- 
ments were  made  as  alleged  in  his  declaration,  but  that  in  so 
relying  he  was  using  reasonable  diligence,  under  the  circum- 
stances in  this  case;  and,  if  you  do  not  so  find,  your  verdict 
must  be  for  the  defendant.33 

Minnesota. 

The  law  in  that  connection  is  that  a  false  representation  is 
not  actionable,  does  not  form  a  basis  of  action,  if  made  under 
such  circumstances,  and  in  relation  to  a  subject-matter  that  a 
person  of  the  character  and  intelligence  of  the  plaintiff  would 
not  ordinarily  be  deceived  thereby.  In  other  words,  if  you 
make  false  representations  about  a  piece  of  property  or  land 
that  a  man  was  looking  at,  when  he  was  standing  right  on  the 
land  and  could  see  for  himself,  that  would  not  constitute  fraud ; 
because  it  would  be  negligence  for  a  person  to  be  deceived  by 
representations  when  he  could  see  with  his  own  eyes  that  some- 
thing else  was  the  fact.  Otherwise  stated,  the  law  in  that  con- 
nection is  this :  In  an  action  for  relief  on  the  ground  of  fraud 
the  question  is  whether  the  representations  were  of  such  a 
character  and  made  under  such  circumstances  that  they  were 
reasonably  calculated  to  deceive  the  plaintiff,  and  the  diligence 
and  prudence  required  of  a  plaintiff  is  such  as  may  reasonably 
be  expected  of  a  person  of  the  intelligence  and  character  and 
business  experience  of  the  plaintiff.  In  order  to  determine 
whether  or  not  the  plaintiff  did  use  in  this  case  the  diligence 
and  prudence  that  he  should  have  used,  you  may  take  into 
consideration  his  intelligence,  his  age,  and  his  experience,  espe- 
cially his  experience  in  real  estate  transactions.34 

South  Carolina. 

Now  I  charge  you  in  that  connection  as  requested  by  the 
defendant,  that  ordinarily  one  cannot  complain  of  fraud  in  the 
misrepresentation  of  the  contents  of  a  written  instrument  signed 
by  him,  when  the  truth  could  have  been  ascertained  by  reading 

32Rapp   &   Lennox  Piano   Co.  v.          35Yanelli  v.  Littlejohn,  172  Mich 
Keeter,  Circuit  Court,  Marion  Coun-      91,  137  NW  723. 
ty    Indiana,  No.  34717.  34  Greear  v.  Paust,  192  Minn  287, 

256  NW  190. 
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the  instrument,  and  that  one  entering  into  a  written  contract 
should  read  it,  and  avail  himself  of  every  reasonable  opportunity 
to  understand  its  contents  and  meaning. 

In  other  words,  Mr.  Foreman  and  Gentlemen  of  the  Jury,  the 
law  says  that,  if  a  person  is  able  to  read  and  understand  an 
instrument  before  signing  it,  he  is  bound,  as  a  matter  of  ordi- 
nary care,  to  read  the  instrument,  and  if  a  person  signs  an  instru- 
ment without  reading  it,  when  he  could  have  read  it  and  deter- 
mined its  correctness,  he  is  bound  by  it,  even  though  he  might 
have  been  misled  as  to  its  contents.  The  law  is  further  well 
settled  that,  even  though  a  person  cannot  read  and  understand 
intelligently  an  instrument  which  he  is  about  to  sign,  it  is  his 
duty  to  exercise  care  for  his  protection  by  asking  someone  who 
can  read  to  read  the  instrument  for  him,  and  he  can  protect  him- 
self in  that  way,  and  does  not  do  it,  he  is  bound  by  the  instru- 
ment, even  though  it  is  different  to  what  he  thought  it  was. 
However,  when  a  person  is  under  disability,  insofar  as  educa- 
tion is  concerned,  and  cannot  read  and  understand  an  instrument, 
all  that  he  is  required  to  do  is  act  as  a  man  of  ordinary  care 
and  prudence  would  do  under  the  same  circumstances,  and  is 
misled  to  his  injury,  he  has  a  right  to  insist  upon  having  been 
misled  and  defrauded.  If  he  does  not  exercise  that  same  care  and 
prudence  that  a  man  of  ordinary  care  and  prudence  would  under 
the  same  circumstances,  he  is  bound  by  the  instrument  and 
cannot  complain.38 

South  Dakota. 

If  the  means  of  knowledge  are  at  hand  and  equally  availa- 
ble to  both  parties,  and  the  subject-matter  is  open  to  in- 
spection of  both  parties  alike,  and  there  are  no  fiduciary  or 
confidential  relations,  and  no  warranty  of  the  facts,  the  injured 
party  must  show  that  he  has  availed  himself  6f  the  means  of 
information  existing  at  the  time  of  the  transaction  before  he 
will  be  heard  to  say  that  he  has  been  deceived  by  the  misrepre- 
sentations of  the  other  party. 

#  #  * 

Where  there  is  fraud  on  one  side  and  inattention  to  rea- 
sonably guard  his  interests  on  the  other,  and  but  for  the 
latter  feature  the  former  would  have  been  ineffective,  and  loss 
occurs  to  the  inexcusably  negligent  one,  the  person  injured  is 
without  remedy.36 

Washington. 

The  law  imposes  upon  one  purchasing  personal  property 
that  degree  of  caution  and  diligence  in  ascertaining  the  con- 
s''Shumpert    v.    Service    Life    &          36  Roper  v.  Noel,  32  SD  405,  143 
Health    Ins.    Co.,    220    SC    401,    68      NW  130. 
SE2d  340. 
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ditions  of  the  property  and  all  matters  pertaining  thereto  which 
are  visible  or  which  an  ordinarily  prudent  man,  in  the  exercise 
of  ordinary  prudence  and  caution,  would  exercise  under  like 
circumstances  and  would  ascertain.  As  to  all  such  matters  the 
law  charges  the  purchaser  with  constructive  notice  of  such 
facts  only  as  by  the  exercise  of  such  caution  and  diligence  he 
would  probably  have  discovered.37 

Wisconsin. 

(1)  To  be  induced  by  a  representation  one  must  rely  upon 
it,  and  a  person  is  not  justified  in  relying  upon  a  false  repre- 
sentation unless  under  all  the  circumstances  it  is  of  such  a 
nature  that  a  prudent  man,  in  the  transaction  of  his  important 
business,  is  warranted  in  relying  thereon.    The  false  representa- 
tions, to  be  considered  as  an  inducement,  must  be  of  such  a 
character  and  made  under  such  circumstances  that  the  person 
claimed  to  have  been  deceived  was  justified  in  relying  upon 
them.38 

(2)  The  law  requires  every  person  to  exercise  reasonable 
prudence  in  business  affairs,  and  before  relieving  a  party  from 
the  obligations  of  a  contract  upon  the  ground  of  fraud,  it  must 
appear  that  he  exercised  reasonable  care  and  prudence  to  learn 
the  nature  of  the  contract  before  executing  it;  if  the  defendant 
could  read  and  had  an  opportunity  to  read  the  contract  before 
signing,  it  was  his  duty  to  do  so,  unless  induced  not  so  to  do 
by  wilfully  false  statements  of  the  plaintiffs,  or  one  of  them,  as 
to  its  being  a  copy  of  the  original ;  and  if  the  defendant  had  full 
opportunity  to  read  the  contract  before  signing  it,  and  was  not 
induced  to  sign  it  by  false  .statements  made  by  plaintiffs,  or 
either  of  them,  the  defendant  would  not  be  permitted  to  deny 
knowledge  of  the  contents  thereof.39 

§  1762.    Sale  of  stock. 
Indiana. 

Positive  statements  in  reference  to  the  past  or  present  earn- 
ings of  a  corporation,  by  its  directors  or  officers,  or  statements 
as  to  the  value  or  soundness  of  its  assets,  or  the  amount  of  its 
liabilities,  or  positive  statements  as  to  the  present  value  of  the 
stock,  or  as  to  the  sale  of  any  of  its  assets,  are  all  statements 
of  fact  upon  which  a  prospective  purchaser  has  a  right  to  rely, 
and  they  are  not  mere  expressions  of  opinion.40 

37  Biel  v.  Tolsma,  94  Wash  104,  39  Standard  Mfg.  Co.  v.  Slot,  121 
161  P  1047.  Wis  14,  98  NW  923,  105  AmSt  1016. 

38Loveland  v.  Hanson,  172  Wis  4O  Thompson  v.  Truitt,  Circuit 
627,  179  NW  782.  Court,  Marion  County,  Indiana,  No. 

39166. 
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Iowa. 

If  you  find  that  the  defendant  made  such  representations 
as  to  the  value  of  said  bank  stock,  you  will  next  proceed  to 
consider  and  determine  whether  or  not  the  defendant  knew 
at  said  time  that  said  representations  were  false.  Upon  this 
question  you  will  consider  and  weigh  all  of  the  evidence  intro- 
duced by  both  parties  upon  the  subject  as  to  whether  or  not 
the  defendant  had  knowledge  of  the  value  of  said  bank  stock 
at  said  time.  You  will  consider  all  of  the  evidence  as  to  the 
relations  which  defendant  sustained  to  the  bank,  as  vice-president 
and  director,  the  condition  of  the  bank,  so  far  as  shown,  the 
opportunities  of  defendant  for  knowing  or  ascertaining  the 
condition  of  said  bank  and  the  value  of  its  stocks.  You  will 
consider  the  evidence  as  to  the  overdrafts  in  said  bank  and 
the  losses  sustained  thereby,  and  whether  or  not  the  defendant 
knew  of  the  same,  and,  if  so,  to  what  extent  his  knowledge 
thereof  extended.  In  short,  you  will  carefully  consider  and  weigh 
all  of  the  evidence  which  will  throw  any  light  upon  the  question 
as  to  whether  or  not  the  defendant  knew  the  value  of  the 
bank  stock  at  the  time  of  said  alleged  representations,  and  if 
you  find  that  the  plaintiff  has  established  by  a  preponderance 
of  the  evidence  that  the  defendant  knew  that  said  bank  stock 
was  not  worth  $150  per  share,  if  you  find  the  said  representation 
was  made  by  defendant,  then  you  will  proceed  to  the  further 
consideration  of  the  case ;  but  if  you  do  not  so  find,  your  verdict 
will  be  for  the  defendant.  In  this  connection  you  are  informed 
that  plaintiff  must  establish  that  defendant  had  actual  knowledge 
of  the  value  of  said  bank  stock  at  said  time,  and  had  actual 
knowledge  that  it  was  not  worth  $150  per  share  at  the  date  of 
said  alleged  representation.41 

Michigan. 

If  the  defendant  knowingly  misstated  or  misrepresented  the 
value  or  worth  of  the  stock  in  question,  and  the  plaintiff  relied 
upon  such  misrepresentation,  and  was  induced  to  sell  his  stock 
for  less  than  it  was  fairly  worth,  then  he  should  recover  at 
your  hands  in  some  amount.  If  you  do  not  find  that  the  trans- 
action, that  is,  the  sale  of  the  stock,  was  induced  by  false  state- 
ments, you  may  still,  of  course,  consider  and  determine  whether 
or  not  the  defendant  by  his  silence,  or  by  his  withholding  in- 
formation or  failing  to  disclose  any  material  facts,  deceived  or 
defrauded  the  plaintiff.42 

Missouri. 

Positive  statements  in  reference  to  the  past  or  present 
earnings  of  a  corporation,  by  its  directors  or  officers,  or  state- 

<*'  Baker  v.  Mathew,  137  la  410,          42  Buckley  v.  Buckley,  230  Mich 
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merits  as  to  the  value  or  soundness  of  its  assets,  or  the  amount 
of  its  liabilities,  or  the  present  value  of  the  stock,  or  as  to  the 
sale  of  any  of  its  assets,  are  all  statements  of  fact  upon  which 
a  prospective  purchaser  has  a  right  to  rely,  and  they  are  not 
mere  expressions  of  opinion. 

*  *  * 

In  determining  whether  the  defendants,  or  any  of  them, 
knew  the  real  value  of  the  stock  of  the  Bankers'  Trust  Company 
in  19 — ,  you  may  consider  the  fact  that  they  were  then,  and  had 
for  some  time  prior  thereto  been,  members  of  its  board  of  direc- 
tors, and  as  such  had  full  opportunity  to  learn  its  financial 
condition  and  the  value  of  its  assets  and  the  extent  of  its 
liabilities ;  and  that  as  directors  of  the  trust  company  it  was  the 
duty  of  each  and  every  one  of  the  defendants  to  examine  its 
books  and  to  learn  its  financial  condition  and  the  value  of  its 
assets,  and  the  amount  of  its  liabilities.43 

North  Dakota. 

As  regards  the  allegations  of  fraud  and  misrepresentation 
charged  in  this  case  by  the  plaintiff  in  his  declaration  filed  in  this 
case,  the  court  instructs  the  jury  that  to  entitle  the  plaintiff  to 
recover  damages  in  this  case,  the  jury  must  believe  from  all  the 
evidence  that  the  alleged  misrepresentations  were,  in  fact,  made 
by  the  defendant,  or  some  other  duly  authorized  person,  and  that 
such  representations  were  false  when  made,  and  further  the 
jury  must  believe  from  the  evidence  that  they  were  such  repre- 
sentations as  a  man  of  ordinary  prudence  would  rely  upon,  and 
that  the  plaintiff  did,  in  fact,  rely  upon  such  statements,  and 
was  induced  thereby  to  purchase  the  stock  in  question  in  this 
suit,  and  to  execute  the  contract  complained  of  in  this  action, 
and  has  thereby  been  damaged.  Otherwise  the  verdict  must 
be  for  the  defendant.44 

§  1763.    Fraudulent  representations  in  sale  of  lands.45 

Massachusetts. 

If  the  defendant  employed  and  authorized  R.  to  sell  the  land, 
and  in  pursuance  of  that  authority  R.  sold  the  land  and  did 
induce  the  plaintiff  to  buy,  and  made  false  and  fraudulent  repre- 
sentations about  the  land,  upon  which  the  plaintiff  relied  and 
which  induced  him  to  purchase,  I  shall  instruct  you  that  the 
defendant  would  be  responsible  for  that  fraud,  notwithstanding 
there  were  no  instructions  given  to  R.  by  the  defendant  which 
authorized  him  to  make  fraudulent  representations,  and  not- 

43  Morrow   v.    Franklin,   289   Mo          44  Andrieux   v.   Kaeding,   47  ND 
549,  233  SW  224.  17,  181  NW  59. 

4*  See  also  §  2953,  infra. 
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withstanding  the  defendant  did  not  know  that  he  practiced  those 
fraudulent  representations.  Employing  him  as  agent,  or  as  his 
agent  to  do  that  thing,  he  became  responsible  for  the  methods 
which  his  agent  adopted  in  doing  that  thing.  If  the  representa- 
tions were  false  in  fact,  and  R.  had  no  knowledge  personally  ^  of 
the  truth  of  these  representations,  but  derived  his  information 
from  others  upon  those  facts,  he,  or  the  person  for  whom  he 
was  acting  as  the  agent  in  the  same,  would  be  liable  to  an  action 
for  deceit.46 

Nebraska. 

If  you  believe  from  the  evidence  that  the  real  estate  in 
question  was  purchased  on  the  personal  representations  of  the 
defendant,  and  such  representations  were  false  as  to  value  and 
improvements,  and  the  plaintiff  did  not  know  the  land  and 
had  no  opportunity  to  examine  it  and  was  prevented  from 
examining  the  property  or  making  inquiries  as  to  its  condition 
or  value  by  a  trick  or  fraud  of  defendant,  the  measure  of 
damages  that  the  plaintiff  is  entitled  to  recover  is  the  difference 
between  the  value  of  the  land  as  represented  and  as  it  actually 
is.47 

Ohio. 

I  charge  you,  ladies  and  gentlemen  of  the  jury,  that  the 
present  action  is  brought  to  recover  damages  for  fraud  or  deceit 
practiced  in  the  sale  of  land.  To  entitle  the  plaintiffs  to  recover 
any  amount,  there  must  be  bad  faith  on  the  part  of  the  defend- 
ant. If  any  representations  made  by  the  defendant,  W.  P.,  or 
his  agent,  S.  L.,  when  made  were  believed  by  the  one  making 
such  representations  to  be  true  and  the  facts  of  the  case  were 
such  as  to  justify  the  belief,  there  can  be  no  recovery  by  the 
plaintiffs  and  your  verdict  must  be  for  the  defendant,  unless 
you  find,  by  a  preponderance  of  the  evidence  that  any  false 
representations  made  by  S.  L.,  the  agent,  were  knowingly  per- 
mitted by  the  defendant,  W.  P.  I  say  to  you  however,  that 
where  a  principal,  such  as  was  the  defendant  in  this  case, 
knowingly  permits  his  agent  to  make  false  representations 
inducing  a  sale  of  land,  the  defendant  might  be  liable  in  dam- 
ages, although  the  agent  in  making  such  representations  was 
unaware  of  the  falsity  of  such  representation.48 

46Haskell  v.  Starbird,  152  Mass  4*Kerr   v.    Parsons,    83    OhApp 

117,  142  NE  695.  204,  82  NE2d  303. 

47  Farley  v.  Wiess,  76  Neb  402,  In   the   case   cited,   judgment    on 

107  NW  561.  verdict  for  defendant  was  reversed 

For    similar    instructions,    see  on  account  of  error  in  the  court's 

Thompson  v.  Randall,  28  KyL  716,  charge.     The  instruction  has  been 

90   SW  251;   McMillan  v.  Reaume,  revised  to  conform  with  the  opinion 

137  Mich  1,  100  NW  166,  109  AmSt  of  the  Court  of  Appeal. 
666. 
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Oregon. 

The  evidence  in  this  case  tends  to  show  that  these  parties 
had  some  kind  of  an  agreement  in  regard  to  locating  the 
plaintiff  on  lands  which  he  desired  to  settle  upon  and  secure  as 
a  homestead,  and  tends  to  show  that  the  defendant  represented 
that  he  knew  of  a  piece  of  land  which  plaintiff  could  settle  upon, 
and  that  he  took  plaintiff  out  to  this  place  and  showed  him  the 
land,  and  while  they  were  there  it  appears  that  there  were  some 
indications  of  mining  having  been  carried  on  on  the  premises, 
and  some  conversation  took  place  there  about  that.  Now  a 
statement  or  conversation  which  simply  expressed  the  opinion 
of  the  defendant  in  regard  to  the  question  as  to  whether  or  not 
there  was  a  mining  claim,  or  that  it  had  been  abandoned  or  for- 
feited, would  not  be  such  a  misrepresentation  of  a  fact  as  would 
entitle  the  plaintiff  to  recover  if  he  simply  gave  a  statement  as 
to  what  he  deemed  the  law  in  regard  to  that  matter.49 

Texas* 

If  you  believe  from  the  evidence  that  on  November  25, 
19 — ,  the  defendant,  T.  E.  G.,  conveyed  to  plaintiff  W.  H.  certain 
property  described  in  plaintiff's  petition,  situated  in  Dimmitt 
County,  Texas,  in  consideration  of  plaintiff's  conveying  to  the 
defendant  of  certain  property  in  Bexar  County,  Texas,  and  if 
you  further  believe  from  the  evidence  that  as  an  inducement  for 
plaintiff  to  make  any  exchange  of  his  property  with  the  defend- 
ant, the  defendant  made  a  false  and  fraudulent  representation 
to  the  plaintiff,  to  the  effect  that  he  had  just  struck  a  gusher 
of  water;  that  is,  a  strong  flowing  well  of  water  on  his  Dimmitt 
County  land,  if  you  so  find,  and  that  said  representation,  if  any, 
was  material  and  that  plaintiff,  W.  H.,  believed  said  representa- 
tion, if  any,  to  be  true,  and  did  not  know  and  could  not,  by  the 
exercise  of  ordinary  care,  have  known,  whether  said  representa- 
tion, if  any,  was  true  or  false,  and  that  the  said  T.  E.  G.  made 
such  representation,  if  any,  to  the  said  W.  H.,  for  the  purpose  of 
inducing  the  said  W.  H.  to  make  the  trade,  and  accept  the 
Dimmitt  County  land,  if  you  so  find,  and  that  the  said  W.  H. 
accepted  the  Dimmitt  County  land,  relying  on  said  representa- 
tion, then  you  are  instructed  to  return  a  verdict  for  the  plaintiff, 
W.  H. ;  but  if  you  do  not  so  believe,  you  will  return  a  verdict 

for  the  defendant,  T.  E.  G. 

*  *  * 

If  you  believe  from  the  evidence  that  in  the  making  of 
the  trade  and  in  the  acceptance  of  the  Dimmitt  County  land, 
plaintiff  acted  upon  his  own  judgment  based  upon  an  examina- 
tion of  the  land  and  flowing  well,  if  any,  upon  the  same,  and 

49  David  v.  Moore,  46  Or  148,  79 
P415. 
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not  upon  any  representations,  if  any,  made  by  T.  E.  G.  to  him, 
then  you  will  return  a  verdict  for  the  defendant,  T.  E.  G.60 

§  1764.     Sale  of  chattels.6 ' 

Nebraska. 

Before  plaintiff  can  recover  in  this  action,  it  must  estab- 
lish, by  a  preponderance  of  the  evidence,  as  to  one  or  all 
of  its  first  three  claims  as  explained  in  the  foregoing  instruction: 
First,  that  the  representation  or  representations  as  charged  in 
the  petition  were  made  by  H.  to  A. ;  second,  that  the  representa- 
tions were  false;  third,  that  A.  believed  the  representations 
to  be  true;  fourth,  that  A.,  in  making  the  purchase,  relied  upon 
the  representations,  and  was  only  induced  to  make  the  purchase 
because  of  the  same;  and,  fifth,  that,  for  the  reason  the  cattle 
were  not  as  represented,  plaintiff  has  suffered  damages.  And 
if  you  believe  from  the  evidence  that  plaintiff  has  made  out  his 
case,  as  herein  explained,  as  to  part,  but  not  as  to  all  three,  of 
his  said  claims  for  damages,  then  you  will  allow  him  damages 
accordingly,  measured  as  hereinafter  explained,  but,  if  it  has 
not  made  out  its  case  as  to  either  of  said  three  claims,  then  you 
will  find  for  the  defendant.52 

Oklahoma. 

If  you  find  from  a  preponderance  of  the  evidence  that  de- 
fendant sold  to  the  plaintiffs  hogs  which  the  defendant  knew 
were  infected  with  cholera,  on  or  about  the  date  stated,  and  on 
receipt  of  such  hogs  the  plaintiffs  mingled  the  same  with  their 
other  hogs,  which  were  healthy,  without  knowledge  of  the  dis- 
eased condition  of  the  hogs  so  delivered,  and  that  the  hogs 
delivered  communicated  such  disease  to  the  plaintiffs'  other 
hogs,  from  which  they  lost  numbers  of  the  delivered  hogs  and 
of  their  own  also,  then  the  plaintiffs  would  be  entitled  to  recover 
as  damages  from  the  defendant  the  value  of  the  hogs  that  died, 
together  with  such  expenses  as  they  were  put  to  in  doctoring  and 
caring  for  such  hogs,  preventing  the  spread  of  the  contagion, 
disinfecting  their  pens  after  the  disease  had  disappeared,  and 
the  value  of  their  own  services  rendered  in  doing  those  things, 
caused  proximately  by  the  presence  of  such  disease  among  their 
hogs  by  the  communication  thereof  by  defendant's  hogs. 

*  *  * 

If  you  find  from  the  evidence  that  the  defendant,  know- 
ing said  hogs  to  be  diseased  with  the  cholera,  falsely  and  wilfully 
represented  to  plaintiffs  that  the  hogs  sold  and  delivered  were 

50  George  v.  Hesse  (TexCivApp),          «a  Hitchcock  v.  Gothenburg  Water 
94  SW  1122.  Power    &    Irrigation     Co.,    4     Neb 

51  See  also  §2945,  infra.  (Unof.)   620,  95  NW  638. 
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sound  in  health  and  condition,  and  good  stock  hogs,  and  that  the 
plaintiffs  had  not  examined  them  prior  to  the  purchase,  but 
relied  upon  such  representations,  and  that  such  representations 
were  false,  and  that  said  hogs  were  infected  with  cholera,  then 
you  are  instructed  that  for  such  acts  of  the  defendant  he  is  liable 
to  the  plaintiffs,  in  addition  to  the  amount  of  the  actual  damages 
which  they  have  sustained,  a  reasonable  sum  as  exemplary  dam- 
ages for  the  sake  of  example,  and  as  a  punishment  for  the  wrong 
done. 

*  *  * 

If  you  find  from  the  evidence  that  the  hogs  sold  by  de- 
fendant to  plaintiffs  were  infected  with  cholera,  but  not  to  an 
extent  to  be  perceived  by  either  plaintiffs  or  defendant,  and  that 
such  disease  arose  from  infection  or  contagion  communicated  by 
hogs  which  defendant  had  but  recently  purchased  in  the  open 
market,  which  were  in  an  apparently  healthy  state,  which  con- 
tinued to  a  time  subsequent  to  the  sale  of  exposed  hogs  to  plain- 
tiffs, and  that  defendant  honestly  supposed  his  hogs  to  be  free 
from  cholera,  then  you  should  find  for  the  defendant.53 

§  1765.     Methods  of  proving  fraud. 
Indiana. 

Fraud  is  said  to  assume  many  shapes,  disguises,  and  sub- 
terfuges, and  is  sometimes  so  secretly  perpetrated  that  it 
can  only  be  detected  by  facts  and  circumstances  that  are  appar- 
ently trivial  and  only  remotely  connected  with  the  transaction 
in  hand.  Consequently  a  wide  range  of  evidence  is  permissible 
in  order  that  the  fraud  of  the  particular  transaction  may  be 
exposed.  This  principle  arises  from  necessity  and  is  adhered  to 
by  the  courts  for  the  protection  of  society  and  the  benefit  of 
morals.  Therefore  it  is  for  you  to  determine  from  all  the  evi- 
dence in  the  case  whether  the  defendant  S.  by  his  representa- 
tions prior  to  his  deal  with  plaintiff  and  by  his  actions  subse- 
quent to  such  deal,  did  in  fact  perpetrate  a  fraud  on  the  plaintiff 
and  such  plaintiff  acted  upon  these  representations  to  his 
damage.64 

Kansas. 

While  fraud  is  not  to  be  presumed  without  proof,  yet  fraud, 
like  any  other  fact,  may  be  proved  by  proving  circumstances 
from  which  the  inference  of  fraud  is  natural  and  irresistible; 
and,  if  such  circumstances  are  proved,  and  they  are  of  such 
a  character  as  to  produce  in  the  minds  of  the  jury  a  conviction 

53  Hobbs   v.   Smith,   27    Okl  830,          84  Quinby    v.     Springer,    Circuit 
115  P  347,  34  LRA  (NS)  697.  Court,  Marion  County,  Indiana,  No. 

33824. 
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of  that  fact  of  fraud,  then  it  must  be  considered  that  fraud  is 
proved.55 

§  1766.    Presumptions  and  burden  of  proof. 
Alabama. 

When  the  defendant  sets  up  a  false  statement  or  representa- 
tion of  the  insured  as  a  defense  to  this  action  on  the  beneficiary 
certificate,  the  burden  is  on  the  defendant  to  reasonably  satisfy 
you  by  the  evidence  that  the  statement  or  representation  was 
false,  and  that  it  was  made  with  intent  to  deceive  the  defendant 
or  that  the  risk  of  loss  to  the  defendant  was  increased  by  reason 
of  the  falsity  of  the  representation  or  statement.56 

Arizona. 

I  instruct  you  that  fraud  is  never  presumed,  and  that  anyone 
charging  fraud  has  the  burden  of  establishing  it  by  clear  and 
convincing  proof.57 

Arkansas. 

Fraud  is  never  presumed,  but  must  be  affirmatively  proved. 
The  law  presumes  that  all  men  act  fairly  and  honestly; 
that  their  dealings  are  in  good  faith  and  without  intention  to 
wrong,  cheat,  or  defraud  others,  until  such  presumption  is  over- 
come by  a  preponderance  of  evidence ;  and  unless  you  find  by  a 
preponderance  of  the  evidence  that  defendant  W.  V.  H.  had  the 
transactions  complained  of  with  plaintiff's  agent  B.,  with  the 
intention  and  purpose  of  defrauding  plaintiff  of  its  goods,  or 
with  knowledge  that  B.  had  such  purpose  and  intention,  then 

your  verdict  will  be  for  the  defendant. 

*  *  # 

The  burden  is  upon  the  plaintiff  to  prove  that  the  defend- 
ant and  W.  J.  B.  entered  into  a  combination  to  fraudulently 
deprive  plaintiff  of  its  goods  or  property,  or  some  portion 
thereof;  and,  unless  the  plaintiff  has  made  this  proof  by  a  pre- 
ponderance of  the  evidence,  you  should  find  for  the  defendant. 

*  *  * 

The  complaint  charges,  in  effect,  that  the  defendant  and 
its  agent  W.  J.  B.  combined  and  conspired  together  to  de- 
fraud plaintiff  of  its  goods  and  property;  and,  unless  this  is 
proved  by  a  preponderance  of  the  evidence,  you  should  find  for 
the  defendant.58 

85  McCluskey  v.  Cubbison,  8  Kan  **  Singleton  v.  Hartford  Fire  Ins. 

App  857,  57  P  496.  Co ,  127  CalApp  635,  16  P2d  293. 

Intent,  as  relating  to  question  of  cr  Brown  v.  Karas,  73  Ariz   62, 

fraudulent    nature    of    conveyance,  237  P2d  799. 

see  Stockwell  v.  Hogland,  73  Ind  472;  *8'Crenshaw  v,   A.   P.   Shapleigh 

Bleiler   v.    Moore,   99    Wis   486,    75  Hdw.  Co.,  82  Ark  182,  100  SW  882. 
NW  953, 
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California. 

Where  a  question  of  fraud  is  involved,  if  there  be  two  infer- 
ences equally  reasonable  and  equally  susceptible  of  being  drawn 
from  the  proved  facts,  the  one  favoring  fair  dealing  and  the 
other  favoring  corrupt  practice,  it  is  the  express  duty  of  the 
jury  to  draw  the  inference  favorable  to  fair  dealing.  Fraud 
must  be  proved,  though  not  necessarily  by  direct  evidence,  but 
when  the  defendant's  case  goes  no  further  than  to  establish  a 
state  of  facts  from  which  the  inference  of  fraud  may  or  may  not 
be  reasonably  drawn,  he  has  failed  to  establish  his  case  by  a 
preponderance  of  the  evidence,  and  it  becomes  your  duty  to  find 
in  favor  of  innocence  and  uprightness.*9 

Illinois. 

In  a  civil  action,  like  the  one  at  bar,  the  party  alleging  fraud 
is  not  bound  to  prove  its  existence  beyond  a  reasonable  doubt. 
It  will  be  sufficient  if  the  fact  is  established  in  the  minds  of 
the  jury  by  the  weight  and  preponderance  of  the  evidence  only. 
It  is  not  necessary  that  the  proof  should  be  of  such  a  character 
as  would  warrant  the  conviction  of  the  defendant  in  a  criminal 
prosecution  for  false  and  fraudulent  representations.60 

Indiana. 

I  instruct  you  that  before  the  plaintiff  can  recover  in  the 
case,  she  must  overcome,  by  a  fair  preponderance  of  the  evi- 
dence, the  presumption  of  honesty  and  fair  dealing  which 
clothes  and  surrounds  the  defendant,  as  to  all  transactions  men- 
tioned in  the  plaintiff's  complaint;  and  it  is  the  law  that  in  all 
transactions  honesty  and  fair  dealing  are  presumed,  and  you 
should  weigh  all  the  evidence  in  this  case  in  the  light  of  that 
presumption.  Fraud  will  not  be  imputed  when  the  facts  upon 
which  it  is  predicated  may  be  consistent  with  honesty  and  fair 
dealing.61 

Iowa. 

(1)  A  party  alleging  fraud  must  prove  it  by  satisfactory 
evidence.     Fraud  will  never  be  imputed  when  the  facts  upon 
which  a  charge  is  predicated  are  or  may  be  consistent  with  hon- 
esty and  purity  of  intention.62 

(2)  If,  upon  the  whole  evidence  in  the  case,  the  conduct  of 
H.,  as  proved  by  the  testimony,  is  as  consistent  with  an  honest 
purpose  as  with  a  fraudulent  one,  you  should  consider  that  no 

59  Singleton  v.  Hartford  Fire  Ins.          e '  Thompson    v.    Tmitt,    Circuit 

Co.,  127  CalApp  635,  16  P2d  293.  Court,  Marion  County,  Indiana,  No. 

60McRoberts    v.    Combination  29166. 

Fountain  Co.,  317  111  165,  147  NE          62  Prichard  v.  Hopkins,  52  la  120, 

785.  2  NW  1028. 
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fraudulent  purpose  on  his  part  has  been  proved,  and,  if  not 
proved,  then  you  should  return  a  verdict  in  his  favor.63 

(3)  Fraud  will  never  be  presumed,  but  must  be  proved  by 
the  party  charging  it ;  and  if  the  facts  upon  which  it  is  charged 
are,  or  may  be,  consistent  with  honesty  and  purity  of  intention, 
then  the  charge  of  fraud  will  fail.  To  show  fraud  the  facts 
must  lead  naturally  and  clearly  to  the  facts  sought  to  be  estab- 
lished, and  must  be  inconsistent  with  any  other  reasonable  or 
probable  theory.04 

Michigan. 

(1)  Fraud  can  never  be  presumed  but  must  be  proved,  and 
the  burden  is  upon  the  party  alleging  the  fraud,  the  plaintiff 
here,  to  prove  such  allegations  by  a  preponderance  of  the  evi- 
dence.    It  cannot  be  lightly  inferred,  but  must  be  proved  as 
alleged.    If  the,  defendant  is  guilty  of  fraud,  it  means  that  he 
fraudulently   deceived  the   plaintiff   as   I  have   heretofore   in- 
structed you.65 

(2)  The  burden  of  proving  the  bad  faith  of  the  defendants 
rests  upon  the  plaintiff  in  this  case.    If  an  owner  in  good  faith 
rejects  plans  and  specifications  prepared  by  an  architect,  he  is 
under  no  obligation  to  specify  the  particulars  to  which  he  ob- 
jects.   If  the  objection  is  from  the  structure,  the  general  char- 
acter of  the  building,  rather  than  some  particular  objection  that 
might  be  specified,  it  is  sufficient  if  he  is  honestly  dissatisfied 
with  the  plans  submitted,  however  unreasonable  or  whimsical 
his  dissatisfaction  may  be. 

Fraud  is  not  to  be  presumed.  It  must  be  proved  like  any 
other  fact  in  the  case.  As  I  have  stated,  the  burden  rests  upon 
the  plaintiff  to  establish  such  fraud  by  evidence  which  fairly 
leads  you  to  the  conclusion  that  fraud  was  practiced  by  the  de- 
fendants in  this  case.66 

(3)  The  claim  of  the  plaintiffs  here  that  these  men  de- 
frauded the  plaintiffs,  amounts  to  an  allegation  of  the  commis- 
sion of  a  crime  but  inasmuch  as  this  is  a  civil  case  a  different 
rule  as  to  the  extent  of  the  testimony  required  to  make  out  the 
plaintiff's  case  is  to  be  applied.    In  a  criminal  case  the  proof  of 
the  commission  of  a  crime  is  required  to  be  made  out  beyond  a 
reasonable  doubt,  that  is,  the  jurors  in  such  a  case  must  have 
no  reasonable  doubt  of  the  guilt  of  the  defendant  before  they 
can  convict,  while  in  a  civil  case  it  is  only  required  that  the  plain- 
tiff prove  his  claim  by  a  preponderance  of  the  evidence,  that  is, 

03  Connors  v.  'Chingren,  111  la  ea  French  v.  Mulholland,  240  Mich 

437,  82  NW  934.  156,  215  NW  350. 

64  Ley  v.  Metropolitan  Life  Ins.  66  Bailey  v.  Goldberg,  236  Mich 

Co.,  120  la  203,  94  NW  568.  .  29,  209  NW  805. 
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by  evidence  that  is  more  convincing  to  your  minds  than  the 
evidence  produced  by  the  defendants. 

-So,  the  rule  in  this  case,  this  being  a  civil  case,  is  not  that 
the  plaintiff  must  establish  his  claim  beyond  a  reasonable  doubt 
but  by  a  preponderance  of  the  evidence.67 

Minnesota. 

In  determining  these  questions  you  are  instructed  that  fraud 
is  never  presumed,  but  must  always  be  proved  by  clear  and  satis- 
factory evidence.  In  this  case  the  burden  of  proving  the  alleged 
fraudulent  representations  by  a  fair  preponderance  of  evidence 
is  upon  the  plaintiff.  The  evidence  in  support  of  the  alleged 
fraudulent  representations  must  outweigh  the  opposing  evi- 
dence.68 

Mississippi. 

The  law  does  not  lightly  impute  fraud  or  false  representa- 
tions in  business  matters  to  any  man ;  but  the  law  is  that  false 
representations  and  deceit  must  be  established  by  testimony 
that  is  clear  and  convincing,  and  the  burden  is  upon  the  plain- 
tiffs in  this  case  to  establish  to  the  satisfaction  of  the  jury,  by 
a  preponderance  of  the  testimony,  and  by  testimony  that  is  clear 
and  convincing,  that  the  defendants  made  to  the  plaintiffs  rep- 
resentations as  an  existing  fact  as  to  the  quantity  of  timber 
on  the  lands ;  that  such  representations  were,  in  fact,  false ;  that 
plainti'ffs  had  a  right  to  rely  on  such  representations,  and  did 
rely  on  such  representations.69 

Ohio. 

(1)  The  burden  of  proof  is  upon  the  plaintiff  in  this  case  to 
prove  such  fraud  and  by  a  preponderance  of  the  evidence.    If 
upon  a  consideration  of  all  of  the  evidence  the  jury  finds,  by  a 
preponderance  of  the  evidence,  that  there  was  such  fraud  then 
the  plaintiff  is  entitled  to  recover  a  verdict  against  such  de- 
fendant, or  defendants,  as  participated  in  the  fraud.70 

(2)  The  court  charges  the  jury  that  the  defendants  have  no 
burden  of  disproving  fraud.    The  burden  rests  throughout  the 
case  upon  the  plaintiff  to  prove  intentional,  wilful  fraud,  by 
substantial  evidence  to  the  extent  that  her  evidence  preponder- 
ate over  the  evidence  of  the  defendants.  By  preponderance  of  the 
evidence  the  court  means  the  weight  of  the  evidence;  the  evi- 
dence in  support  of  the  allegations  must  outweigh  the  evidence 
against  the  allegations.7  f 

67  Hanover  Fire  Ins.  Co.  v.  Fur-  7°  Place  v.  Elliott,  147  OhSt  499, 
kas,  267  Mich  14,  255  NW  381.  72  NE2d  103. 

68  Schmeisser    v.     Albinson,     119  7I  Eller  v.  Turvene  (OhApp),  131 
Minn  428,  138  NW  775.  NE2d  407,  71  OLA  375. 

69  McCain  v.   Cochran,   153   Miss 
237,  120  S  823. 
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Oklahoma. 

The  burden  is  on  the  plaintiffs  to  prove  by  a  preponder- 
ance of  the  evidence,  not  only  that  the  animals  sold  were  in- 
fected with  a  contagious  or  infectious  disease  known  as  cholera, 
but  also  that  the  defendant  knew  at  the  time  of  the  selling  and 
delivery  of  the  property  that  the  animals  had  such  disease,  or 
knew  facts  and  circumstances  which  would  cause  him  to  believe 
that  his  hogs  were  so  infected  and  liable  to  communicate  the 
disease  to  plaintiffs'  hogs,  and  to  die  therefrom,  and  that  they 
did  die  therefrom  and  communicated  it  to  other  hogs  of  plain- 
tiffs so  that  they  died  therefrom.72 

Washington. 

Fraud  is  never  presumed,  but  must  be  proved.  The  law  pre- 
sumes that  every  person  transacts  business  honestly  and  in  good 
faith,  and  the  burden  of  proving  fraud  is  on  the  party  who 
alleged  the  fraud.  In  this  case,  the  burden  of  proving  fraud  is 
on  the  plaintiffs.73 

Wisconsin. 

(1)  The  jury  cannot  find  that  the  defendant  falsely  or 
fraudulently  made  representations  to  N.  S.  &  Co.  from  con- 
jecture or  mere  inference.    Fraud  must  be  clearly  proved,  and 
the  burden  of  proof  is  on  the  plaintiff  to  establish  that  fact.74 

(2)  As  to  this  question  you  are  instructed  that  the  burden 
is  upon  the  plaintiff  to  establish  the  affirmative  thereof  By  clear 
and  satisfactory  evidence.76 

(3)  One  who  alleges  fraud  must  clearly  and  distinctly  prove 
the  fraud  he  alleges.    It  must  be  proven  by  clear  and  satisfac- 
tory evidence.76 

§  1767.    Proximate  cause  of  loss. 

By  the  term  "proximate  cause,"  as  used  in  these  instructions, 
is  meant  the  inducing  cause,  or  the  act  or  acts  which  set  in 
motion  the  chain  of  circumstances  operating  in  continuous  and 
uninterrupted  sequence  which  produced  the  damages  complained 
of.  And  the  question  submitted  to  you  for  decision  is  whether 
the  alleged  fraud  of  the  defendant  or  any  of  such  alleged  fraud 
was  the  inducing  cause  which  set  in  motion  the  chain  of  cir- 
cumstances operating  in  continuous  and  uninterrupted  sequence 
and  produced  such  damages  complained  of.77 

72Hobbs  v.  Smith,  27  Okl  830,  7*  Milwaukee  Worsted  Mills  v. 

115  P  347,  34  LRA  (NS)  697.  Winsor,  157  Wis  538,  147  NW  1068. 

73Biel  v.  Tolsma,  94  Wash  104,  76F.  Dohmen  Co.  v.  Niagara  Fire 

161  P  1047.  Ins.  Co.,  96  Wis  38,  71  NW  69. 

74  Shaw  v.  Gilbert,  111  Wis  165,  7*  Holliday  v.  Empire  Life  &  Ace. 

86  NW  188.  Ins.  Co.,  Circuit  Court,  Marion 

County,  Indiana,  No.  45978. 
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§  1768.    Damages. 
Alabama. 

When  the  plaintiff  elects  or  chooses  to  bring  his  suit  for 
deceit,  alleged  to  have  been  practiced  on  him  by  another  to 
induce  him  to  enter  into  a  contract,  plaintiff  thereby  affirms 
that  contract,  and  the  jury  must  give  the  other  party  to  the 
contract  credit  for  the  full  amount  due  upon  the  contract,  in 
arriving  at  the  amount  due  by  either  party  to  the  other.78 

Indiana. 

(1)  If  you  find  for  the  plaintiff  against  the  defendant,  it  will 
become  your  duty  to  assess  the  damages  which  you  find  he 
has  sustained  by  reason  of  the  alleged  fraudulent  represen- 
tations, as  alleged  in  the  complaint ;  the  measure  of  such  damages 
is  the  amount  which  he  has  sustained  thereby;  that  is,  the 
damages  which  naturally  and  proximately  resulted  from  the 
alleged  fraud  shown  by  the  evidence.     The  measure  of  such 
damages  in  this  case  will  be  the  amount  of  money  actually  paid 
by  plaintiff  to  defendant,  plus  interest  as  herein  explained  to 
you,79 

(2)  If,  under  the  evidence  and  the  instructions  of  the  court, 
you  shall  find  for  the  plaintiff,  it  will  then  be  your  duty  to  assess 
whatever  amount  of  damages  which  in  your  judgment  the  plain- 
tiff should  recover.    The  measure  of  such  compensation  includes 
all  damages  which  in  contemplation  of  the  parties,  or  according 
to  the  natural  or  usual  course  of  things  may  proximately  result 
from  the  alleged  wrongful  acts.     In  this  case  such  would  be 
the  amount  of  money  paid  by  plaintiff  to  or  for  defendant  and 
any  expenses,  as  shown  by  the  evidence  she  may  have  paid  out, 
as  a  direct  or  proximate  result  of  the  alleged  fraudulent  repre- 
sentations by  which  she  was  induced  to  enter  into  the  contract 
of  purchase  less  such  amount  as  you  may  find  from  the  evidence, 
if  any,  the  plaintiff  has  received  from  defendant  either  directly 
or  through  the  use  of  defendant's  property  for  such  time,  if 
any,  that  she  may  have  occupied  it.80 

(3)  If  you  find  for  the  plaintiff  upon  the  first  paragraph 
of  her  complaint,  you  will  then  assess  the  damages,  if  any,  sus- 
tained by  her,  on  account  of  the  alleged  fraud  of  the  Defendant. 
In  assessing  the  damages  due  plaintiff  you  will  award  her  such 
an  amount  as  will  fully  compensate  her  for  the  loss  sustained 
by  her  on  account  of  the  fraud  alleged  in  said  paragraph  and 
proved  by  a  preponderance  of  the  evidence. 

78  Preston  Motors  Corp.  v.  Wood,     Court,  Marion  County,  Indiana,  No. 
208  Ala  172,  94  S  70.  33824. 

79  Quinby    v.     Springer,     Circuit          8O  Babb    v.    Cox,    Circuit    Court, 

Marion  County,  Indiana,  No.  36092. 
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In  such  event  plaintiff  is  entitled  to  recover  the  difference,  if 
any,  in  the  value  of  said  rooming-house  under  the  actual  condi- 
tions shown  by  the  evidence  and  the  value  of  the  same  if  it 
had  been  in  all  respects  as  represented  to  plaintiff  by  the  de- 
fendant at  the  time  of  the  sale  and  transfer  of  the  property.81 

(4)  If,  under  the  evidence  and  the  instructions  of  the  court, 
you  find  for  the  plaintiff,  it  will  then  be  your  duty  to  assess  the 
proper  amount  of  damages  to  which  plaintiff  is  entitled.  And  in 
this  connection  I  instruct  you  that  the  measure  of  damages  in 
this  case  is  the  difference  between  the  value  of  the  stock  trans- 
ferred to  plaintiff  by  the  defendant  as  it  actually  was  at  the 
time  of  the  transfer,  and  its  value  had  it  been  as  represented  by 
the  defendant.82 

Iowa. 

If  you  find  for  plaintiff,  you  will  allow  him  as  damages  the 
difference  in  the  fair  market  value  of  N.'s  land  in  section  19 
and  the  actual  market  value  of  the  land  shown  to  plaintiff  by 
W.,  or  what  it  would  be  worth  if  it  had  been  as  represented 
to  defendant,  if  he  made  any  representation  as  to  the  land,  not 
exceeding  the  amount  claimed  in  petition.83 

Kentucky. 

If  you  find  for  the  plaintiffs,  you  should  find  such  a  sum  in 
damages  as  you  believe  from  the  evidence  will  fairly  and  reason- 
ably represent  the  difference,  if  any,  in  the  market  value  of 
said  premises  as  represented  by  plaintiff  and  the  market  value 
of  the  premises  in  the  condition  they  actually  were  at  the  time 
of  the  sale,  not  to  exceed  the  sum  of  $2000.84 

Michigan, 

The  general  rule  of  damages  in  an  occasion  of  this  nature  is 
the  difference  between  what  the  property  would  have  been  worth 
if  it  had  been  as  represented  and  the  value  of  such  property  as 
it  was  when  conveyed  to  the  plaintiffs.  The  issue  is  not  whether 
plaintiffs  paid  too  much  or  too  little  for  the  property.  Therefore, 
whether  or  not  plaintiffs  received  $15,000.00  worth  of  property 
is  not  material  and  is  not  the  issue  in  this  case.  Plaintiffs  were 
entitled  to  get  what  was  represented  to  them  that  they  should 
get.  And  so  you  will  go  over  each  of  the  claimed  representations 
and  first  determine  whether  or  not  plaintiffs  are  entitled  to  re- 
cover with  respect  to  any  one  or  more  of  them  and  then  you  will 
assess  plaintiffs'  damages,  if  any,  based  upon  the  difference  be- 

«i  Spade  v.  Browne,  Circuit  Court,  83  Shuttlefield  v.  Neil,  163  la  470, 

Marion  County,  Indiana,  No.  37228.  145  NW  1. 

*a  Thompson    v.    Truitt,     Circuit  84  Pedigo   v.    Bybee,   253    SW2d 

Court,  Marion  County,  Indiana,  No.  21  (Ky  Court  of  Appeals). 
39166. 
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tween  what  the  premises  would  have  been  worth  if  they  had 
been  as  represented  and  what  their  value  was  when  actually 
conveyed  to  the  plaintiffs,  and  if  you  find  for  the  plaintiffs  you 
will  render  your  verdict  in  such  amount. 

*  *  * 

Now  as  to  any  claim  for  damages  arising  out  of  fraud  with 
respect  to  the  representations  in  regard  to  the  dwelling  on  the 
premises  I  cannot  submit  this  to  you.  There  was  testimony  that 
now  there  is  ample  evidence  of  defects  and  damage  which  can 
be  seen  at  this  time.  The  house  had  been  remodeled  at  consider- 
able expense  before  the  negotiations.  The  difficulties  with  respect 
to  the  dwelling  did  not  become  manifest  or  observable  until  a 
considerable  time  after  the  negotiations  took  place  and  the  plain- 
tiffs had  moved  in.  There  is  not  sufficient  evidence  to  submit  this 
issue  to  the  jury  as  to  whether  or  not  defendants  were  aware 
of  these  difficulties  at  the  time  of  negotiations  or  if  aware  of 
them  to  what  extent  they  were  aware  of  them  at  the  time.  The 
testimony  upon  any  claimed  issue  of  damages  arising  is  too  in- 
definite and  uncertain.  One  of  the  plaintiffs'  witnesses  said  he 
estimated  the  cost  of  repairs  now  to  be  a  total  of  $3600.00  or 
$3700.00.  Now  it  is  quite  clear  from  the  evidence  not  all  of  the 
defects  that  now  can  be  seen  at  the  house  were  observable  when 
the  negotiations  took  place  and  even  if  you  find  that  some  of 
these  defects  existed  and  were  known  to  defendants  at  that  time 
when  the  parties  met  and  made  this  transaction  the  evidence 
forms  no  basis  for  apportioning  any  part  or  parts  of  this  $3600.00 
or  $3700.00  to  such  part  as  might  have  been  known  to  the  defend- 
ants at  that  time.  Now  the  matters  of  cost  of  rehabilitating  and 
remodeling  this  house  are  matters  peculiarly  in  the  hands  of 
plasterers,  carpenters  and  other  artisans  and  without  testimony 
from  experts  of  this  type  there  is  not  sufficient  evidence  to 
submit  these  issues  to  the  jury.  For  these  and  other  reasons  you 
will  disregard  all  claim  for  damages  with  respect  to  the  dwelling 
house.85 

Missouri. 

The  measure  of  damages  recoverable  in  an  action  for  deceit 
in  inducing  the  purchase  of  shares  of  stock  in  a  corporation  is 
the  difference  between  the  value  it  would  have  had  if  defend- 
ant's representations  about  it  had  been  true  and  the  real  value 
of  said  shares  at  the  time  of  their  purchase.  The  jury  may 
ascertain  such  value  in  the  light  of  the  subsequent  events  in 
the  history  of  the  company;  and  all  the  facts  in  evidence  relating 
to  the  assets,  the  history,  and  condition  of  the  company  may  be 

85  Watson  v.  Dax,  334  Mich  320, 
54  NW2d  674. 
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considered  by  you  on  the  question  of  damages,  for  the  purpose 
of  determining  the  actual  value  of  the  stock  at  the  time  of  the 
purchase.  If  you  find  a  verdict  in  favor  of  plaintiff,  you  should 
allow  him  as  damages  an  amount  equal  to  the  difference  between 
the  actual  value  of  the  stock  at  the  time  of  purchase  and  the 
value  the  stock  purchased  in  reliance  on  the  false  representa- 
tions, if  any,  of  defendants  would  have  had  at  that  time  if  the 
false  representations,  if  any,  made  to  plaintiff  by  defendants  on 
or  prior  to  June  1,  19 — ,  representing  the  said  stock,  had  been 
true,  less  the  $6,000  of  dividends  plaintiff  has  received  on  said 
stock;  and  you  should  then  add  interest  on  the  remainder,  if 
any,  from  the  date  of  purchase  to  the  present  time;  and  this 
total  will  be  your  verdict.86 
South  Carolina. 

If  a  party  is  induced  to  enter  into  a  contract  by  false  and 
fraudulent  representation  and  receives  a  consideration  therefor, 
he  may,  upon  discovery  of  the  fraud,  repudiate  or  affirm  the 
contract ;  but  before  he  can  bring  an  action  to  rescind,  the  party 
deceived  must  either  return  or  offer  to  return  the  consideration. 
The  jury  must  say  whether  any  consideration  or  not  was  re- 
turned, and  whether  any  consideration  was  given  in  any  particu- 
lar instance,  and  in  this  instance  whether  there  was  a  consid- 
eration, whether  there  was  anything  signed  for  a  consideration, 
and  whether  there  was  any  consideration  at  all  or  not.  If  so, 
was  it  signed  upon  that  consideration?  If  you  find  there  was 
consideration,  then  the  consideration  should  have  been  returned 
before  suit  was  brought.87 
Texas. 

If  you  find  the  fact  of  false  representation,  and  that  it 
had  induced  the  trade,  and  if  you  further  find  from  the  evidence 
that  the  reasonable  market  value  of  that  which  H.  parted  with 
was  greater  than  the  reasonable  market  value  of  that  which  he 
received  under  the  deed  from  G.,  then  you  are  instructed  to 
return  a  verdict  for  the  plaintiff ;  and,  if  you  so  find,  then  your 
verdict  should  be  for  the  difference,  if  any,  between  the  rea- 
sonable market  value  on  the  day  the  trade  was  consummated 
of  that  which  H.  parted  with  and  the  reasonable  market  value 
of  that  which  he  received  under  the  deed  from  G.88 

Wisconsin. 

(1)  You  will  determine  the  fair  market  value  of  the  farm 
as  it  actually  was  when  the  sale  was  made  and  then  determine 

86  Morrow   v.    Franklin,   289    Mo          88  George    v.    Hesse,    53    TexCiv 
549,  233  SW  224.  App  344,  115  SW  314. 

87  Burnett   v.   Postal   Tel.    Cable 
Co.,  71  SC  146,  50  SE  780. 
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what  the  fair  market  value  of  the  farm  would  have  been  had  the 
farm  contained  the  number  of  acres  under  plow  represented  by 
the  defendants;  then  subtract  the  one  sum  from  the  other  and 
the  difference  will  be  your  answer  to  this  question.89 

(2)  In  considering  what  shall  be  your  answer  to  this  ques- 
tion you  will  first  consider  the  sum  which  you  find  from  the 
evidence  is  the  difference  between  the  two  sums;  the  first  sum 
is  the  fair  and  reasonable  value  of  the  cattle  here  in  question 
if  they  had  been  in  the  condition  which  you  find  Mr.  D.  repre- 
sented them  to  be,  if  you  find  he  made  such  representations; 
the  second  sum  is  the  fair  and  reasonable  value  of  these  same 
cattle  in  the  condition  in  which  you  find  them  to  have  been  at 
the  time  they  were  in  Mr.  W.'s  possession  in  North  Dakota; 
the  difference  between  these  two  sums  is  the  first  element  you 
will  have  to  consider  in  answering  this  last  question.  Other  ele- 
ments that  you  will  have  to  consider  are  such  sums  as  you  find 
were  reasonably  and  necessarily  expended  in  railway  travel  and 
in  transporting  these  cattle  to  Dakota,  in  caring  for  them  on  the 
way  and  while  they  were  still  under  the  care  of  Mr.  W.  in 
Dakota,  together  with  such  sum  as  will  reasonably  and  neces- 
sarily measure  the  amount  expended  in  testing  these  cattle, 
destroying  their  carcasses,  and  disinfecting  the  buildings  in 
which  they  had  been  kept.  Whatever  sum  will  measure  all  these 
elements  fairly  and  reasonably,  that  sum  will  be  your  answer  to 
this  last  question.90 

§  1769.     Punitive  damages. 

If  you  find  from  a  preponderance  of  the  evidence  that  defend- 
ant was  guilty  of  the  fraud  alleged  in  plaintiff's  complaint  and 
that  such  fraud  was  purposely,  intentionally,  and  wilfully  prac- 
ticed upon  plaintiff  for  the  purpose  of  cheating  and  swindling 
him,  as  alleged  in  his  complaint,  and  that  plaintiff  was  damaged 
thereby,  you  may,  if  in  the  exercise  of  your  sound  discretion 
you  believe  it  is  your  duty  so  to  do,  in  addition  to  such  compen- 
satory damages,  if  any  you  may  find  that  plaintiff  has  sustained 
and  is  entitled  to  recover,  assess  such  punitive  or  exemplary 
damages  by  way  of  punishment  of  defendant  as  are  reasonable 
and  just  under  the  circumstances  of  this  particular  case,  the 
aggregate  of  said  compensatory  damages,  if  any,  and  said  exem- 
plary or  punitive  damages,  if  any,  however,  not  to  exceed  the 
amount  demanded  in  plaintiff's  complaint,  to  wit,  $1000  and 
costs.91 

«9  Westra    v.    Roberts,  156    Wis         9 '  Quinby    v.     Springer,    Circuit 
230,  145  NW  773.  Court,  Marion  County,  Indiana,  No. 

90  Welch    v.    Dunning,  163    Wis      33824. 
535,  158  NW  323. 
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§  1770.     Conspiracy  to  defraud. 
Michigan. 

There  is  a  charge  made  in  the  declaration,  that  it  had  been 
reiterated  here  in  this  trial,  that  there  was  a  conspiracy  existing 
between  the  defendants,  G.,  F.,  and  H.  Now,  that  is  a  matter 
which  is  submitted  to  you  for  your  consideration.  If  you 
should  find,  after  an  examination  of  all  the  facts  and  circum- 
stances in  this  case,  that  these  defendants  engaged  and  con- 
federated together  with  a  view  of  depriving  these  plaintiffs 
of  their  property  fraudulently,  if  you  should  become  satisfied 
of  that  fact,  under  a  preponderance  of  evidence  and  after  an 
examination  of  all  the  facts  and  the  testimony  in  the  case,  then  I 
charge  you  that  any  statement  that  was  made  by  any  one  of 
the  defendants  for  the  purpose  of  carrying  out  that  fraudulent 
design  would  be  chargeable  to  the  other  defendants.  If,  on  the 
contrary,  you  should  find  that  there  was  no  conspiracy,  and  that 
these  men  were  simply  acting  without  reference  to  each  other 
and  in  the  pursuit  of  their  own  business,  then  no  one  of  them 
would  be  responsible  for  the  allegations  of  the  other  party.  So  in 
this  case,  if  you  should  find  that  the  defendant  H.  was  simply 
acting  as  a  broker  in  this  case,  and  did  nothing  further  towards 
promoting  the  sale,  excepting  as  a  promoter,  your  verdict  would 
be  that  he  was  not  guilty  in  this  case.  It  would  not  be  necessary 
for  you  to  find  both  defendants  guilty,  in  order  to  find  a  verdict 
for  the  plaintiff ;  but  you  could  find  either  one  of  the  defendants 
guilty.  There  are  only  two  now  before  you,  one  is  G.  and  the 
other  Is  H.  If  you  should  be  satisfied  that  either  one  of  them  had 
not  the  necessary  proof  against  him,  I  charge  you,  by  a  prepon- 
derance of  evidence,  you  could  find  one  not  guilty,  and  the  other 
guilty.92 

Texas. 

If  you  believe  from  the  evidence  that  there  was  no  unlawful 
combination  or  concert  of  action  between  J.  B.  C.  and  J.  B.  D. 
with  the  purpose  of  defrauding  the  plaintiff,  as  a  fraud  had  been 
heretofore  explained  to  you,  then,  on  the  issue  of  fraud,  you 
will  find  for  the  defendants,  J.  B,  C.  and  J.  B.  D.,  unless  you 
find  for  the  plaintiffs  under  one  of  the  other  paragraphs  of  the 
court's  charge  on  the  question  of  fraud.93 

§  1771.    Release  induced  by  fraud.94 

Alabama. 

Fraud  and  misrepresentation  vitiate  a  contract,  when  the 
same  induced  the  contract,  and  the  party  defrauded  pleads  said 

*2Blaty  v.  Gray,  217  Mich  531,          93  Evart    v.    Dalrymple    (TexCiv 
187  NW  360.  App),  131  SW  223. 

a*  See  also  Vol.  3  §  1190, 
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fraud  and  misrepresentation  in  avoidance  of  said  contract  so 
induced.  And  if  you  are  reasonably  satisfied  from  the  evidence 
in  this  case  that  the  policy  sued  on  here  was  secured  from 
possession  of  F.  by  misrepresentation  or  fraud,  the  defendant 
cannot  rely  on  said  surrender  of  said  policy  in  defense  of  this 
suit.95 

Indiana. 

If  you  find  from  a  preponderance  of  the  evidence  that  the 
plaintiff  executed  such  release,  which  has  been  introduced  in 
evidence,  as  the  result  entirely  of  some  independent  persuasion, 
compulsion  or  influence  of  the  plaintiff's  husband,  L.  S.,  you  are 
instructed  that  such  acts  upon  the  part  of  the  said  L.  S.  are 
not  imputable  to  the  defendant  herein  or  the  defendant's  agent 
or  representative.  And  if  you  further  find  from  a  preponderance 
of  the  evidence  that  the  plaintiff  executed  said  release  of  her 
own  free  will  and  accord,  or  as  a  result  of  the  statements  or 
acts  only  of  the  plaintiff's  husband,  such  acts  would  not  con- 
stitute fraud  upon  the  part  of  the  defendant  or  the  defendant's 
agent  or  representative.  In  such  an  event,  the  plaintiff  would  not 
be  entitled  to  recover  and  your  verdict  should  be  for  the  defend- 
ant. On  the  other  hand  if  the  plaintiff's  husband  used  means 
of  persuasion  or  insistence  in  participating  in  an  effort  to  induce 
plaintiff  to  execute  said  release,  but  plaintiff  in  executing  was 
believing  in  and  relying  on  fraudulent  representation  or  rep- 
resentations of  fact,  if  any  such,  made  by  the  defendant's  ad- 
juster, and  but  for  such  belief,  and  reliance  on  the  adjuster's 
representation,  if  any,  would  not  have  executed  the  agreements, 
then  any  attempted  persuasion  by  her  husband  would|  not  affect 
right  of  recovery,  if  any,  by  her  from  the  defendant 'by  reason 
of  its  adjuster's  misrepresentation,  if  any. 

And  further  if  you  should  find  that  plaintiff's  husband  and 
defendant  were  knowingly  cooperating  for  defendant's  and  his 
mutual  purposes  and  in  a  joint  effort  to  induce  settlement,  then 
the  fact  that  the  husband  attempted  to  employ  his  influence,  if 
he  did,  would  be  no  defense  to  the  claim  of  fraud  against  the 

defendant  in  procuring  such  settlement. 

*     *     * 

If  you  find  from  a  fair  preponderance  of  the  evidence  that 
the  plaintiff  executed  said  release,  which  has  been  introduced  as 
evidence,  as  the  result  of  the  persuasion,  compulsion  or  influence 
of  the  plaintiff's  husband,  L.  S.,  you  are  instructed  that  such 
acts  upon  the  part  of  the  said  L.  S.  are  not  imputable  to  the 
defendant  herein  or  the  defendant's  agent  or  representative. 

95  Sovereign  Camp,  W.  0.  W.  v. 
Peltman,  226  Ala  390,  147  S  396. 
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And  if  you  further  find  from  a  preponderance  of  the  evidence 
that  the  plaintiff  executed  said  release  of  her  own  free  will  and 
accord,  or  as  a  result  of  the  statements  or  acts  of  the  plain- 
tiff's husband,  free  from  any  recommendations  of  defendant's 
agent  such  acts  do  not  constitute  fraud  upon  the  part  of  the 
defendant  or  the  defendant's  agent  or  representative.  In  such  an 
event,  the  plaintiff  would  not  be  entitled  to  recover  and  your 

verdict  should  be  for  the  defendant. 

*     *     * 

The  mere  fact  that  plaintiff's  condition  after  the  settlement 
turned  out  to  be  worse  than  she  anticipated  when  making  the 
settlement  would  not  of  itself  be  sufficient  to  entitle  plaintiff  to 
a  verdict  in  her  favor,  but  if  you  should  find  that  she  was  caused 
by  the  alleged  fraudulent  inducement  to  make  a  mistake  in  her 
anticipation  as  to  what  her  condition  might  reasonably  be  ex- 
pected to  be  in  the  future,  as  a  result  of  the  accident,  then  the 
fact,  if  it  is  a  fact,  that 'she  did  not  anticipate  all  the  natural 
probable  consequences  of  her  injury  would  not  affect  her  right, 
if  any,  in  this  action.96 

§  1772.    Waiver  of  fraud. 

I  instruct  you  that  when  a  party  claims  to  have  been  deceived 
by  misrepresentations  or  fraud  perpetrated  by  another  in  the 
purchase  of  property  and  thereafter  treats  the  property  as  his 
own  after  knowledge  of  such  misrepresentations,  he  is  held  to 
have  waived  his  right  to  rescind.  So,  in  this  case  if  you  find 
that  plaintiff  actually  deceived  the  defendant  in  the  sale  of 
the  truck  in  controversy,  and  find  further  that  the  defendant 
discovered  such  misrepresentations,  but  notwithstanding  such 
discovery,  you  further  find  that  he  used  this  truck  as  his  own, 
he  will  thereby  be  held  in  law  to  have  waived  his  right  to 
rescind  and  he  cannot  recover  on  his  cross-complaint,  and  will 
be  held  to  have  affirmed  the  contract,  unless  you  should  further 
find  that  from  his  acts  and  conduct  said  defendant  did  with 
reasonable  promptness  disaffirm  and  rescind  the  contract  in 
question,  in  which  event  your  finding  should  be  for  defendant.97 

90  Automobile  Underwriters,  Inc.          97  Parti  ow- Jenkins  Motor  Car  Co, 
v.  Smith,  (IndApp),  166  NE2d  341.     v.   Hubbard,  Circuit  Court,   Marion 

County,  Indiana,  No.  30329. 
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§  1775.     Receipt  of  chattels. 
Arkansas. 

The  question  submitted  for  your  consideration  is  whether 
there  was  a  sale  of  the  car  in  question  by  plaintiff  E.  J.  C.  to 
defendant  J.  P.  H.  To  constitute  a  sale  there  must  have  been  an 
agreed  price  between  the  plaintiff  and  the  defendant,  and  if  you 
find  there  was  an  agreed  price  and  the  defendant  or  his  agent 
or  agents,  if  you  find  there  was  an  agency,  actually  received 
the  car,  you  should  find  for  the  plaintiff. 

You  are  instructed  that  the  defendant  could  receive  the  car 
by  agent  as  well  as  in  person;  and  if  the  defendant  actually 
received  the  car,  you  should  find  for  the  plaintiff. ' 

Nebraska. 

If  the  contract  claimed  by  the  plaintiff  in  his  petition  was 
wholly  oral,  that  is,  by  word  of  mouth,  and  no  part  of  the 
purchase-money  was  paid,  or  no  part  of  the  corn  was  delivered 
thereunder,  then  the  plaintiff  has  failed  to  make  out  his  case, 
and  your  verdict  must  be  for  the  defendant.  And  there  would 
be  no  such  delivery  of  the  corn  to  the  defendant,  if  the  plaintiff 
simply  stored  his  corn,  or  a  part  of  it,  in  the  defendant's  crib, 
under  an  arrangement  whereby  it  was  to  remain  his  property 
until  such  time  as  he  saw  fit  to  sell  it  to  the  defendant.2 

§  1776.     Part  payment  of  purchase-price. 

The  plaintiff  claims  that  on  August  19,  19 — ,  he  made  an 
oral  contract  with  the  defendant  to  purchase  from  him  three 
heifers  weighing  about  2700  pounds  at  five  and  one-half  cents 
per  pound,  two  cows  weighing  about  1900  pounds  at  four  and 
one-half  cents  per  pound,  and  one  cow  weighing  about  900  pounds 

1  Chalf  ant  v.   Haralson,  176  Ark         a  Powder  River  Live  Stock  Co.  v. 
375,  3  SW2d  38.  Lamb,  38  Neb  339,  56  NW  1019. 
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at  four  cents  per  pound,  to  be  delivered  on  Saturday,  August  22, 
19 — ,  at  the  city  of  Merrill;  that  the  defendant  failed  and 
refused  to  deliver  the  cattle,  and  that  therefore  the  plaintiff 
was  put  to  a  loss  of  $39.71.  He  also  claims  that  he  paid  the  plain- 
tiff $10.00  upon  the  purchase-price  of  said  cattle  and  that  this 
amount  has  never  been  repaid  and  he  therefore  demands  judg- 
ment for  $49.71  against  the  defendant.  The  defendant  denies 
that  he  made  the  contract  claimed  by  plaintiff  and  denies  that  he 
ever  received  the  $10.00  which  plaintiff  claims  he  paid. 

This  presents  the  issues  for  you  to  decide.  The  statute 
provides  in  effect  that  an  oral  contract  for  the  purchase  or 
sale  of  personal  property  at  a  price  exceeding  $50.00  shall  be 
valid  if  the  buyer  shall  at  the  time  pay  some  part  of  the  purchase- 
money. 

If  any  contract  was  made  between  these  parties,  the  price 
of  the  cattle  was  more  than  $50.00.  There  was  no  written 
contract  made;  therefore,  in  order  to  constitute  a  valid  contract 
between  these  parties,  it  was  necessary,  first,  that  there  should 
be  a  definite  bargain  or  agreement  between  them  that  the 
plaintiff  should  purchase  and  pay  for,  and  the  defendant  should 
sell  to  him  certain  definite  property  at  a  price  agreed  upon,  and 
second,  that  plaintiff,  as  the  buyer  should,  at  the  same  time 
pay  some  part  of  the  purchase-money.  Both  these  facts  must 
exist  else  the  plaintiff  cannot  recover  in  this  action. 

If  no  definite  bargain  of  purchase  and  sale  was  made,  or 
if  no  payment  was  made  then  there  was  no  valid  contract  and 
the  plaintiff  cannot  recover. 

In  case  the  evidence  on  the  part  of  the  plaintiff  satisfies 
the  jury  to  a  reasonable  certainty  that  such  a  bargain  was  made 
and  that  the  plaintiff  paid  $10.00  thereon  as  he  claims,  and  in 
case  such  evidence  outweighs  all  evidence  in  opposition  thereto, 
then  your  verdict  should  be  in  favor  of  the  plaintiff.3 

§  1777.    Possession  under  land  contract. 

If  you  find  that  the  defendant  entered  into  a  verbal  contract 
for  the  purchase  of  the  land  in  question,  and  took  possession 
of  it  under  the  contract,  and  solely  in  reference  to  it,  these  facts 
take  the  case  out  of  the  statute  of  frauds,  and  the  contract 
is  as  good  to  prove  the  sale  as  if  it  was  in  writing;  and  if  you 
find  that  the  defendant,  while  continuing  in  possession,  made  the 
payment  agreed  upon,  his  title  became  perfect,  and  is  good 
against  the  claim  of  the  plaintiff,  although  he  has  no  deed  or 
other  written  evidence  of  title.4 

3  Buehler  v.  Holier,  Circuit  Court,          4  Fox  v.   Spears,   78  Ark  71,  93 
Lincoln  County,  Wisconsin.  SW  560. 
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§  1778.     Contract  not  to  be  performed  within  year. 
California. 

If  you  find  that  there  was  an  agreement  between  the  parties 
which  would  impose  an  obligation  upon  plaintiff  to  continue  for 
a  period  of  more  than  one  year,  then  defendant  cannot  recover 
unless  such  agreement  was  in  writing. 

If  you  find  that  the  parties  agreed  that  plaintiff  would  con- 
tinue defendant  as  its  distributor  for  a  reasonable  time,  then 
you  must  determine  what  period  would  constitute  such  reason- 
able time;  if,  however,  such  reasonable  time  would  exceed  one 
year,  then  said  agreement  would  not  be  binding  upon  plaintiff 
unless  it  was  in  writing.5 

Michigan. 

If  the  jury  believe  from  the  evidence  that  the  contract 
alleged  to  have  been  made  could  not  be  performed  within  one 
year  from  the  date  of  the  oral  agreement  in  relation  to  it,  it 
would  not  be  good  as  a  contract.  It  might  be  treated  by  the 
parties  as  a  waiver  of  the  right  upon  either  side  to  insist  upon 
the  immediate  performance  of  the  contract,  but  it  would  not 
be  good  as  a  contract  to  take  the  place  of  the  original  contract.6 

§  1779.     Promise  to  pay  debt  of  another. 

The  jury  is  instructed,  as  a  matter  of  law,  that  a  promise 
made  upon  a  valuable  consideration  from  one  person  to  another 
to  pay  a  sum  of  money  to  a  third  person  is  valid  and  binding, 
and  can  be  enforced  by  said  third  person  in  his  own  name.  In 
this  case,  if  the  jury  believe  from  the  evidence  that  the  de- 
fendant, as  charged  in  the  declaration,  purchased  the  leasehold 
and  personal  property  in  the  restaurant  from  Y.,  and  as  a  part 
of  the  purchase-price  agreed  and  undertook  to  pay  the  indebt- 
edness due  the  firm  of  C.  &  G.,  then  the  jury  must  find  the 
issues  for  the  plaintiff  for  the  sum  remaining  unpaid  or  due 
at  the  time  of  making  said  agreement,  and  interest  upon  it  at 
the  rate  of  five  per  cent.7 

§  1780.     Surrender  of  written  lease. 

In  order  to  constitute  a  valid  surrender  of  a  written  lease 
for  a  term  exceeding  one  year,  there  must  either  be  a  surrender 
in  writing  or  there  must  be  an  agreement  made  between  the 
parties,  one  side  offering  to  surrender  the  lease  and  to  surrender 

*  San  Francisco  Brewing  Corp.  v.         7  Kee   v.    Cahill,    86   IllApp    561, 
Bowman  (CalApp2d),  329  P2d  349.      affd.  in  187  111  218,  58  NE  351. 

« Barton  v.    Gray,   57   Mich   622, 
24  NW  638. 
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the  premises,  and  an  acceptance  on  the  part  of  the  landlord. 
If  there  was  simply  an  agreement  to  surrender  the  lease,  not 
acted  upon  or  carried  out  by  the  parties,  then  there  was  no  valid 
surrender  of  the  premises  and  of  the  lease.8 

§  1781.     Recovery  of  money  paid  under  void  contract;  demand. 

Where  a  contract  is  void  by  the  statute  of  frauds,  and  money 
is  paid  upon  it,  which  the  party  is  entitled  to  recover  back, 
he  cannot  recover  it  back,  without  making  a  demand,  because 
otherwise  the  vendor  might  not  know  but  what  the  other  party 
was  going  to  take  possession  and  fulfil  the  contract;  but  the 
contract  being  void,  when  the  party  paying  the  money  goes 
and  demands  it,  that  is  notice  that  he  will  not  perform  it,  and 
then  if  the  vendor  refuses  to  pay,  a  cause  of  action  at  once 
arises  to  enable  him  to  recover  it  back,  with  interest  from  the 
time  at  seven  per  cent.  If  he  does  not  refuse,  he  is  to  have  a 
reasonable  time  to  get  the  money  and  pay  it.  What  is  a  reason- 
able time  is  a  question  of  fact  for  you.9 

8  Goldsmith    v.    Darling,    92   Wis          *  Tucker  v.   Grover,  60  Wis  233, 
363,  66  NW  397.  19  NW  92. 
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§  1785.     Conveyances  fraudulent  as  to  creditors  generally. 

Georgia. 

I  gave  you  in  charge  a  portion  of  section  28-201  [G.  C.  Ann.] 
of  the  Civil  Code  of  this  state:  "The  following  acts  by  debtors 
shall  be  fraudulent  in  law  against  creditors  and  others,  and  as  to 
them  null  and  void;  2.  Every  conveyance  of  real  and  personal 
estate,  by  writing  or  otherwise,  and  every  bond,  suit,  judgment, 
and  execution,  or  contract  of  any  description,  had  or  made  with 
intent  to  delay  or  defraud  creditors,  and  such  intention  known 
to  the  party  taking."1 

Wisconsin. 

(1)  The  sale  or  assignment  of  all  a  man's  property  when 
he  is  largely  in  debt  naturally  excites  suspicion  of  fraud  and  is 
therefore  evidence  of  fraud.    This  and  similar  acts  are  badges 
of  fraud.  They  are  not  fraud,  but  may  be  considered,  when  they 
are  proven  to  exist,  by  the  jury,  as  facts  and  circumstances 
tending  to  show  fraud.    In  this  sense  the  particular  fact  or 
badge  of  fraud  referred  to  is  evidence  to  show  fraud,  but  it  is 
not  sufficient  to  prove  it,2 

(2)  A  transfer  would  be  void  if  the  only  intent  existing  on 
the  part  of  the  debtor,  and  participated  in  by  the  person  to 
whom  the  transfer  was  made,  was  merely  to  delay  his  creditors 
in  the  collection  of  their  just  demands,  although  the  debtor  may 
intend  ultimately  to  pay  all  of  his  creditors  in  full.   And  this 


1  Edge  v.  Calhoun  Nat.  Bank,  155 
Ga  821,  118  SE  359. 


2  Rindskopf    v. 
80,  57  NW  967. 


Myers,    87    Wis 
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is  so  for  the  reason  that  the  time  for  the  performance  of  a 
contract,  both  in  morals  and  in  law,  is  an  essential  part  of  the 
contract  itself,  and  the  right  of  creditors  to  receive  their  rights 
when  due  is  as  absolute  as  their  right  to  receive  them  at  all. 
While  parties  are  allowed  to  testify  as  to  the  intent  with  which 
they  did  any  act,  such  testimony  is  not  conclusive,  and  does  not 
necessarily  outweigh  the  evidence  of  facts  and  circumstances 
tending  to  contradict  such  negative  testimony.3 

§  1786.     Conveyances  to  relatives  and  intimates. 

Florida. 

If  you  find  from  the  evidence  that  the  sum  of  $4,000  paid 
B.  &  Co.  in  excess  of  their  indebtedness  to  the  bank  was  actually 
appropriated  to  the  payment  of  the  just  debts  of  B.  &  Co., 
even  if  those  debts  were  due  to  members  of  the  B.  family,  and 
even  if  a  large  number  of  B.  &  Co.'s  creditors  went  unpaid,  the 
sale  was  not  fraudulent,  and  you  should  find  for  the  plaintiff.4 

Georgia. 

(1)  You  may  take  into  consideration  the  kinship,  friend- 
ship, or  intimacy  of  the  parties  concerned,  to  see  what  their 
interests  were.    You  may  look  to  the  whole  dealings  with  the 
corporate  affairs  of  P.'s  pharmacy,  and  from  all  the  circumstances 
that  have  been  brought  out  in  evidence  you  are  to  judge  of 
this  question.5 

(2)  Fraud  will  not  be  presumed,  but,  being  subtle  in  its 
nature,  slight  circumstances  may  be  sufficient  to  carry  conviction 
of  its  existence.  I  charge  you  further  that  transactions  between 
father  and  children  should  be  scanned  with  care,  and  slight 
circumstances  may  be  sufficient  to  carry  conviction  of  fraud.6 

§  1787.    Conveyances  between  husband  and  wife. 

Georgia. 

(1)  Whenever  a  transaction  is  between  husband  and  wife, 
and  creditors  attack  it,  then  the  law  throws  the  onus,  that  is, 
the  burden  of  proof,  on  the  wife,  when  she  claims  the  property 
purchased  or  received  from  her  husband,  to  make  a  fair  showing 
of  the  whole  transaction.7 

(2)  A  conveyance  by  a  wife  to  her  husband,  made  at  a 
time  when  a  suit  was  pending  against  her,  which  suit  was 

3  Bleiler  v.   Moore,   99  Wis   486,  e  Edge  v.  Calhoun  Nat.  Bank,  155 
75  NW  953.  Ga  821,  118  SE  359. 

4  Jackson    v.    Citizens    Bank    &  7  Strickland  v.  Jones,  131  Ga  409, 
Trust  'Co.,  53  Fla  265,  44  S  516.  62  SE  322. 

8  Nelson  v.   Spence,    129    Ga   35, 
58  SE  697. 


511  FRAUDULENT  CONVEYANCES  §  1787 

known  to  be  so  pending  by  the  husband,  renders  such  paper 
or  conveyance  prima  facie  void,  and  the  burden  would  be  on 
the  defendant,  her  husband,  to  show  the  bona  fides  of  the  same.8 

(3)  In  transactions  between  husband  and  wife,  attacked 
by  creditors  of  the  husband  or  wife  as  fraudulent  against  such 
creditors,  all  of  the  facts  and  circumstances  should  be  looked 
into  carefully,  closely,  and  with  great  caution  by  the  jury.9 

Iowa. 

Fraud  is  not  presumed,  but  must  be  shown  by  the  evidence. 
In  determining  whether  or  not  the  transactions  between  the 
said  S.  C.  B.  and  D.  S.  B.  and  the  defendant  E.  A.  B.  were  in 
good  faith,  you  may  consider  the  relations  between  the  parties, 
and  you  should  scan  the  transfer  of  property  between  husband 
and  wife  and  children  carefully  when  the  rights  of  creditors 
are  concerned ;  and  you  can  consider  whether  or  not  the  defend- 
ant explained  the  transaction  as  to  their  good  faith,  when  she 
had  an  opportunity,  as  a  circumstance  bearing  upon  the  ques- 
tion of  good  faith. I0 

South  Carolina. 

One  badge  of  fraud  is  the  nondelivery  of  the  deed  to  the 
wife  and  the  delay  in  recording.  If  you  are  satisfied  that  those 
things  are  all  proved,  the  law  says  that  those  are  badges  of 
fraud,  and  the  law  says,  if  they  are  true,  that  the  transaction 
is  a  fraudulent  transaction,  unless  they  have  not  been  proved. 
If  you  conclude  that  these  badges  do  exist,  but  that  they  have 
been  explained  to  your  satisfaction,  the  jury  may  then  conclude 
that  what  looks  like  a  badge  of  fraud  is  really  no  badge  of 
fraud. ' ' 

South  Dakota* 

A  husband  has  the  right  to  deal  with  his  wife.  A  husband 
has  the  right  to  pay  his  wife  an  honest  indebtedness  in  an 
honest  manner.  If  it  is  a  good-faith  transaction,  an  honest 
transaction,  he  has  a  right  to  do  that.  Now,  this  was  a  trans- 
action between  husband  and  wife,  and  the  husband  had  a  right 
to  pay  that  wife,  if  there  was  an  honest  indebtedness;  and  if 
he  paid  her  what  was  right,  and  reasonable,  and  just,  he  had 
a  right  to  pay  that. ' 2 

*  Battle  v.  F.  S.  Royster  Guano          •  •  McGhee  v.  Wells,  57  SC  280, 
Co.,  155  Ga  822,  118  SE  343.  35  SE  529,  76  AmSt  567. 

*  Garner   v.    State   Banking    Co.,          l2Kolbe    v.    Harrington,    15    SD 
150  Ga  6,  102  SE  442.  263,  88  NW  572. 

1  °  Dunning  v.  Bailey,  120  la  729,          See  also   Minard  v.   Stillman,  35 
95  NW  248.  Or  259,  57  P  1022. 
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Texas. 

If  you  shall  find  from  the  evidence  that  S.  E.  W.  was  justly 
indebted  to  his  wife,  M.  N.  W.,  on  October  4,  19 — ,  and  if  he 
conveyed  the  land  in  question  in  payment  of  such  indebtedness, 
or  a  part  thereof,  and  if  the  only  purpose  on  the  part  of  M.  N.  W. 
in  taking  such  conveyance  was  to  collect  her  debt,  or  a  part 
thereof,  the  conveyance  would  be  valid,  even  though  you  may 
believe  S.  E.  W.  was  insolvent,  and  that  his  purpose  in  making 
such  conveyance  was  to  hinder,  delay,  or  defraud  other  cred- 
itors, and  you  should  find  for  M.  N.  W. !  3 

Wisconsin. 

While  a  wife  may  loan  her  husband  money,  and  take  a  trans- 
fer of  property  from  him  in  payment  thereof,  where  the  trans- 
action is  fair  and  honest,  and  where  it  appears  that  the  husband 
does  not  convey  it  to  her  merely  for  the  purpose  of  covering  it 
up  and  placing  it  beyond  the  reach  of  his  creditors,  still,  on 
account  of  the  facilities  which  the  marriage  relation  affords  for 
the  commission  of  fraud,  these  transactions  between  husband 
and  wife  should  be  closely  examined  and  scrutinized,  to  see  that 
they  are  fair  and  honest,  and  not  mere  contrivances  resorted 
to  for  the  purpose  of  placing  the  husband's  property  beyond  the 
reach  of  his  creditors.  But  this  does  not  mean  that  a  married 
woman  may  not  hold  a  valid  chattel  mortgage  when  the  husband 
owes  others.  If  the  transaction  is  fair  and  honest,  and  to  secure 
an  honest  debt,  she  will  be  as  carefully  protected  as  the  parish 
priest  or  the  village  lawyer.  A  sale  by  chattel  mortgage  or 
otherwise,  in  making  which  the  object  of  the  debtor  is  to  hinder, 
delay,  or  in  any  way  put  oif  his  creditors,  is  void  if  made  to 
one  having  knowledge  of  such  intent,  and  this  knowledge  need 
not  be  actual,  positive  information  or  notice,  but  will  be  inferred 
from  the  knowledge  by  the  purchaser  of  facts  and  circumstances 
sufficient  to  raise  such  suspicions  as  should  put  him  on  inquiry. 
But  this  does  not  mean  that  a  creditor  may  not  take  security 
for  an  honest  debt,  even  though  he  knows  that  the  debtor  is 
indebted  to  others,  and  that  his  obtaining  preference  over  others 
will  operate  to  hinder  and  delay  other  creditors,  and  knows 
that  the  debtor  prefers  to  secure  him  before  others.  A  debtor 
of  several  has  a  right  to  pay  one  although  unable  to  pay  the 
others,  and  has  a  right  to  secure  one  when  unable  to  secure 
the  others.  Fraud  will  not  be  inferred  when  it  is  shown  that  the 
transaction  was  to  pay  or  to  secure  an  honest  existing  indebted- 
ness, from  the  mere  fact  that  the  creditor  who  is  paid,  or  secured, 
knew  that  others  had  claims  against  the  debtor. 

l3Whitesides   v.   Bacon    (TexCiv 
App),  150  SW  301. 
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A  married  woman  may  lawfully  take  a  chattel  mortgage 
from  her  husband  to  secure  an  actual  debt  due  her  from  him 
growing  out  of  her  loaning  him  money  that  she  received  from 
her  relatives.  It  is  claimed  in  this  case  that  the  mortgage  under 
which  the  plaintiff  claims  the  property  was  fraudulent  as  to  the 
creditors  of  her  husband.  That  claim  being  set  up  by  the  defend- 
ant, to  entitle  the  plaintiff  to  recover  she  must  prove  that  the 
mortgage  upon  which  she  relies  was  given  in  good  faith,  and  to 
secure  an  actual  indebtedness.  If  you  are  satisfied  that  her  hus- 
band owed  her  the  money,  and  gave  this  mortgage  to  secure  it, 
she  is  entitled  to  the  property,  and  entitled  to  recover  in  this 
action,  unless  the  defendant  has  proved  that  the  mortgage  was 
executed  to  hinder  and  delay  creditors,  notwithstanding  the 
debt.  Taking  a  chattel  mortgage  to  secure  one's  own  debt  is  not 
void  because  the  mortgagee  knows  that  the  mortgagor  owes 
others,  and  knows  that  the  effect  will  be  to  secure  his,  the 
mortgagee's,  debt,  in  preference  to  others.  It  is  the  policy  of 
the  law  to  protect  the  rights  of  married  women.  Nothing  is 
more  natural  than  that  the  wife  should  desire  to  help  her  hus- 
band in  his  business.  If  she  actually  lets  her  husband  have 
money  to  use  in  his  business  it  is  right  and  proper  that  she 
should  take  security  for  it.  If  she  takes  a  chattel  mortgage  in 
good  faith,  and  files  it  with  the  proper  officer,  the  property  be- 
comes hers  to  take  possession  of  if  found  in  the  hands  of  any- 
one, whenever  she  deems  herself  insecure.14 

§  1788.    Conveyances  to  creditors  which  hinder,  delay,  or  defraud 
other  creditors;  preferences  to  creditors. 

Florida. 

A  sale  by  a  debtor  in  payment  of  and  in  discharge  of  his 
debt  will  be  valid  where  the  creditor  obtains  other  property  for 
which  he  pays  cash,  if  such  other  property  was  not  more  than  the 
debtor  was  entitled  to  retain  exempt  from  his  other  creditors,  and 
no  other  property  was  reserved  by  him  as  his  exemption.15 

Georgia. 

If  you  find  that  the  property  in  question  was  transferred  by 
E.  to  the  claimant,  and  that  his  intent  was  to  hinder,  delay, 
and  defraud  his  creditors,  and  that  the  claimant  either  knew  or 
had  reasonable  grounds  for  suspicion  that  such  was  his  intent 
in  transferring  the  property,  the  deeds  by  which  the  property 

1 4  Semxnens  v.  Walters,  55  Wis  In  this  particular  case,  the  f  ore- 
675,  13  NW  889.  going  charge  was  inapplicable  to  the 

1 B  Jackson  v.  Citizens  Bank  &  facts  adduced  in  proof.  It  was  held, 
Trust  Co.,  53  Fla  265,  44  S  516.  however,  to  be  a  "correct  proposi- 
tion of  law  in  the  abstract." 
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was  attempted  to  be  transferred  are  void ;  and  it  would  be  your 
duty  under  these  facts  to  find  a  verdict  in  favor  of  a  cancelation 
of  the  deeds  and  to  find  the  property  subject  to  the  execution. 

*     *     * 

If  you  find,  however,  that  at  the  time  of  the  transfer  it 
was  not  the  intent  of  E.  to  hinder,  delay,  or  defraud  his  creditors, 
or  that  his  intent  was  not  known  to  the  claimants,  and  that 
they  had  no  reasonable  ground  for  suspicion  that  such  was  his 
intent,  then  your  verdict  should  be:  "We,  the  jury,  find  the 
property  not  subject,  and  find  against  the  cancelation  of  the 
deed."16 

Texas. 

An  insolvent  debtor  has  the  right  to  transfer  his  property 
to  one  of  his  creditors  in  payment  of  the  debt  due  such  creditor, 
even  though  the  effect  of  such  transfer  is  to  hinder  and  delay 
other  creditors,  providing  the  creditor  receiving  such  property 
acts  in  good  faith  and  takes  the  property  for  the  sole  purpose 
of  collecting  a  bona  fide  debt.  The  fact  that  such  transfer  may 
have  the  effect  of  preventing  other  creditors  from  collecting 
their  debts  will  make  no  difference. l7 

§  178».     Intention. 
Florida. 

If  you  find  from  the  evidence  that  at  the  time  of  the  trans- 
action B.  &  Co.  had  no  intention  of  hindering,  delaying,  or 
defrauding  their  other  creditors,  but  intended  to  apply  the  sum 
of  $4,000  to  the  payment  of  a  part  of  their  honest  debts,  even 
if  not  enough  to  pay  all  of  them,  the  sale  was  not  fraudulent, 
and  you  should  find  for  the  plaintiff. ' 8 

Georgia. 

A  bona  fide  transaction  on  a  valuable  consideration,  and  with- 
out notice  or  ground  for  reasonable  suspicion,  shall  be  valid.10 

Iowa. 

In  the  course  of  these  instructions,  the  words  "intended" 
and  "intention"  have  been  several  times  used.  Now,  the  intent 
with  which  an  act  is  done,  being  the  purpose  or  formulated 

1 6  Edge   v.    Calhoun    Nat.    Bank,         For  other  instructions  on  intent, 
155  Ga  821,  118  SE  359.  as  bearing  on  the  fraudulent  char- 

17  Bruce    v.    Koch    (TexCivApp),  acter  of  a  conveyance,  see  Sherman 
58    SW    189;    Whitesides   v.    Bacon  v.  Hogland,  73  Ind  472;  Bleiler  v. 
(TexCivApp),  150  SW  301.  Moore,  99  Wis  486,  75  NW  953. 

See   also   Stockwell  v.  Byrne,  22  Relationship,  see  Goldberg  v.  Co- 

Ind  6;  Roe  v.  Harrison,  14  SC  625.  hen,  119  NC  59,  25  SE  707. 

1 8  Jackson    v.    Citizens    Bank    &  ' 9  Edge   v.    Calhoun   Nat.    Bank, 
Trust  Co.,  53  Fla  265,  44  S  516.  155  Ga  821,  118  SE  359. 
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design  in  the  mind  at  the  time  the  act  is  being  done,  is  often 
incapable  of  direct  proof;  but  its  existence  or  nonexistence  may 
frequently  be  ascertained  by  the  jury  from  just  and  reasonable 
inference  from  all  the  facts  proved.  Thus  you  are  instructed 
that  you  have  in  law  a  right  to  infer  that  a  man  intends  to  do 
that  which  he  voluntarily  does  do,  and  that  he  intends  all  the 
natural,  direct,  and  probable  consequences  of  his  own  acts.  Thus, 
in  the  case  before  you,  if  B.,  at  the  time  of  the  making  of  the 
mortgage,  was  insolvent,  and  knew  that  he  was  insolvent,  and 
nevertheless  executed  a  mortgage  to  the  bank,  which  act  neces- 
sarily operated  in  giving  a  preference  to  the  said  bank,  you 
would  have  a  right  to  infer  that  he  intended  by  giving  the  said 
mortgage  to  give  said  bank  a  preference.20 

§  1790.     Knowledge  of  fraud  by  grantee. 
Florida. 

If  you  believe  from  the  evidence  in  this  case  that,  during 
several  months  preceding  the  sale  to  the  Citizens'  Bank  &  Trust 
Company,  J.  M.  B.  was  concealing  or  secreting  the  moneys 
taken  in,  in  the  course  of  business,  or  a  substantial  part  thereof, 
preparatory  to  attempting  a  sale  of  substantially  all  the  remain- 
ing property  belonging  to  him,  and  as  a  part  of  a  scheme  to 
place  his  property,  or  any  substantial  part  thereof,  beyond  the 
reach  of  his  creditors,  then,  as  a  matter  of  law,  the  sale  to 
the  said  J.  M.  B.  was  fraudulent;  but  before  you  can  find  it 
fraudulent  as  to  the  bank,  you  must  further  believe  that  at 
the  time  of  the  sale  the  bank  knew,  or  should  have  known,  of 
J.  M.  B.'s  purpose.2 ' 

Iowa. 

If,  at  the  time  the  defendant  took  from  B.  said  mortgage, 
if  either  knew  of  the  insolvency  of  the  said  B.,  if  he  was  insolvent, 
or  had  reasonable  cause  to  believe  that  he  was  insolvent,  and 
that  he  intended  to  give  the  defendant  a  preference  over  other 
creditors,  the  defendant  cannot  now  insist  on  such  preference  as 
against  the  plaintiff  in  this  suit.22 

Kansas. 

(1)  If  you  find  from  the  evidence  that  the  goods  in  contro- 
versy were  transferred  by  N.  B.  and  accepted  by  the  plaintiffs 
for  the  purpose  of  defrauding  the  creditors  of  N.  B.,  then  your 
verdict  should  be  for  the  defendant.23 

20  Wickwire  v.  Webster  City  SaV.  23  McCluskey  v.  Cubbison,  8  Kan 

Bank,  153  la  225,  133  NW  100.  App  857,  57  P  496. 

2 '  Jackson    v.    Citizens    Bank    &  For  similar  instructions,  see  Stock- 
Trust  Co.,  53  Fla  265,  44  S  516.  well  v.  Byrne,  22  Ind  6;  Bleiler  v. 

22  Wickwire  v.  Webster  City  Sav.  Moore,  99  Wis  486,  75  NW  953. 
Bank,  153  la  225,  133  NW  100. 
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(2)  If  you  find  from  the  evidence  that  at  the  time  the 
plaintiff  claims  he  purchased  the  goods  in  controversy  from 
W.  K.  R.,  said  W.  K.  R.  was  attempting  to  dispose  of  his  prop- 
erty with  the  intent  to  defraud  his  creditors,  or  hinder  or  delay 
them  in  the  collection  of  their  debts,  and  that  such  intention 
was  known  to  the  plaintiff,  or  that  the  plaintiff  had  knowledge 
of  facts  sufficient  to  awaken  the  suspicion  of  an  ordinarily  prudent 
man,  and  lead  him  to  make  inquiries,  and  further  find  that  said 
M.  L.  R.,  in  the  purchase  of  said  goods,  did  not  allow  an  adequate 
price  therefor,  your  verdict  should  be  in  favor  of  the  defendant, 
although  you  may  find  that  the  debt  which  the  plaintiff  claims 
W.  K.  R.  owed  him  was  a  bona  fide  debt.24 

Texas. 

(1)  All  sales  or  gifts  made  by  an  insolvent  debtor,  and 
made  for  the  purpose  of  hindering,  delaying,  or  defrauding  his 
creditors,  when  such  intention  is  known  to  the  purchaser,  or 
could  have  been  known  by  the  use  of  ordinary  diligence,  even 
though  the  purchaser  may  have  paid  a  valuable  consideration 
for  such  property,  are  void  as  against  the  creditors  of  the 
vendor.26 

(2)  If  you  believe  from  a  preponderance  of  the  evidence 
that  the  property  levied  upon  in  the  writ  of  attachment  was 
the  property  of  G.  P.  A.,  at  the  time  said  levy  was  made,  and 
that  the  transfer  introduced  in  evidence  before  you  is  fraudulent, 
and  was  made  for  the  sole  purpose  of  defeating  the  creditors 
of  said  G.  P.  A.,  and  you  further  find  that  S.  A.  knew  and  par- 
ticipated in  said  fraud  and  accepted  said  bill  of  sale  for  said 
purpose,  as  alleged,  you  will  find  for  plaintiffs  and  so  say  by  your 
verdict.26 

Wisconsin. 

Where  a  mortgage  is  given  with  intent  to  hinder,  delay  or 
in  any  way  put  off  the  creditors  of  the  mortgagor,  it  is  void  if 
the  mortgagee  had  knowledge  of  such  intent,  and  this  knowledge 
need  not  be  actual,  positive  information  or  notice,  but  may  be 
inferred  from  the  knowledge  of  the  mortgagee  of  facts  and  cir- 
cumstances sufficient  to  raise  such  suspicions  as  should  put  him 
on  inquiry.27 

24  Morse  v.  Ryland,  58  Kan  250,  26  Await  v.  Schooler  (Tex),  131 

48  P  957.  SW  302. 

2*  Whitesides  v.  Bacon  (TexClv  2*  David  v.  Birchard,  53  Wis  492, 

App),  150  SW  301.  10  NW  557. 
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§  1791.     Transfers  in  the  usual  course  of  business. 

Where  a  retail  merchant  transfers  and  assigns  all  his  books 
of  account,  together  with  the  accounts  therein,  such  transfer 
is  not  in  the  usual  and  ordinary  course  of  business.28 

§  1792.     Inadequacy  of  consideration. 

Where  a  deed  is  supported  by  a  consideration  about  which 
persons  may  differ  as  to  whether  it  is  adequate,  the  deed  cannot 
be  set  aside  as  to  creditors  of  the  grantor  on  the  ground  that  the 
consideration  was  inadequate. 

*     *     * 

A  "grossly  inadequate  consideration"  does  not  mean  simply 
less  than  the  actual  value  of  the  property.  It  means  a  considera- 
tion so  far  short  of  the  real  value  of  property  as  to  shock  a 
correct  mind.29 

§  1793.     Transfer  of  possession. 

Arkansas. 

If  you  find  from  the  evidence  herein  that  the  sale  of  said 
property  and  the  payment  therefor  took  place  in  Kansas  City, 
Missouri,  on  February  23,  19 — ,  and  that  at  that  time  a  part 
of  said  property  was  located  in  the  state  of  Louisiana  and  a 
part  in  the  state  of  Texas,  and  you  further  find  that  one  IL  B.  M. 
went  to  the  place  where  said  property  was  located  at  the  request 
of  the  said  C.  H.  S.  and  took  possession  thereof  for  him  within 
such  time  as  was  required  by  law  to  travel  to  the  place  where 
said  property  was  located  by  the  usual  mode  of  travel,  then  I 
instruct  you  that  the  taking  possession  of  said  property  was 
within  a  reasonable  time  as  contemplated  by  law.30 

Nebraska. 

It  is  the  law  of  this  state  that  every  sale  made  by  a  vendor 
of  goods  and  chattels  in  his  possession,  or  under  his  control, 
unless  the  same  be  accompanied  by  an  immediate  delivery,  and 
be  followed  by  an  actual  and  continued  change  of  possession 
of  the  thing  sold,  shall  be  presumed  to  be  fraudulent  and  void 

28  Ballou  v.  Andrews  Banking  Co.,  Along  the  same  line,   see  Hinch- 

128  Cal  562,  61  P  102.  man  v.  Parlin  &  Orendorff  Co.,  26 

See   also    Rapp    v.    Rush,    96    111  CCA  323,  81  F  157;  Pierce  v.  Reh- 

App  356;  Stockwell  v.  Byrne,  22  Ind  fuss,  35  Mich  53;  McPherson  v.  Mc- 

,  6;  Whitehouse  v.  Bolster,  95  Me  458,  Pherson,  21  SC  261. 

50  A  240;  Young  v.  Kellar,  94  Mo  3O  Burke   v.    Sharp,   88   Ark  433, 

581,  7  SW  293,  4  AmSt  405.  115  SW  145. 

2»McGhee  v.  Wells,  57   SC   280, 
35  SE  529.  76  AmSt  567. 
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as  against  the  creditors  of  the  vendor,  and  shall  be  conclusive 
evidence  of  fraud  unless  it  shall  be  made  to  appear  on  the 
part  of  the  person  claiming  under  such  sale  that  the  same  was 
made  in  good  faith,  and  without  any  intent  to  defraud  such 
creditor.3 ' 

Oklahoma. 

If  you  find  from  the  evidence  that  the  vendee  merely  went 
into  the  store  and  directed  one  of  the  clerks,  who  had  formerly 
worked  for  the  vendor,  to  take  charge  of  said  stock  of  goods 
and  commence  selling  them  at  cost,  such  possession  would  amount 
to  no  more  than  a  constructive  change  of  possession,  and  would 
not  amount  to  such  an  immediate  delivery  "and  actual  continued 
possession  of  the  things  transferred,"  as  is  contemplated  by 
the  statutes  of  Oklahoma  [0.  S.  Ann.  24  §  6]  which  I  have  read  to 
you.32 

Wisconsin. 

The  laws  of  this  state  provide  that  a  sale  of  such  goods 
as  are  involved  in  this  action  shall  be  presumed  fraudulent 
as  against  creditors,  unless  the  same  be  accompanied  by  an 
immediate  delivery  and  followed  by  an  actual  and  continued 
change  of  possession.  You  will  note  that  this  rule  only  applies 
when  there  has  not  been  some  immediate  delivery  and  change 
of  possession,  the  presumption  of  fraud  is  fully  rebutted  by 
proof  that  a  full  and  adequate  consideration  has  been  paid 
for  the  property  in  question.  Giving  credit  on  an  existing  bona 
fide  indebtedness  is  such  full  and  adequate  consideration.33 

§  1794.    Reserved. 

§  1795.    Good  faith  in  execution  of  chattel  mortgage. 

The  only  issue  which  the  court  will  submit  to  you  for  your 
determination  is  the  question  of  whether  or  not  the  chattel 
mortgage  in  question  was  given  and  taken  in  good  faith  between 
H.  C.  A.  and  J.  F.  A.,  or  whether  it  was  for  the  purpose,  between 
them,  of  hindering,  delaying,  or  defrauding  the  creditors  of 

the  said  H.  C.  A.  as  alleged  in  defendant's  answer.34 

* 

3 1  White  v.  Woodruff ,  25  Neb  797,  For  instructions  on  fraudulent 
41  NW  785.  conveyances,  see  Hinchman  v.  Par- 

32  Ellet-Kendall  Shoe  Co.  v,  Ross,  lin  &   Orendorff   Co.,  26  CCA   323, 
28  Okl  697,  115  P  892.  81  F  157;  Sherman  v.  Hogland,  73 

33  Griswold  v.  Nichols,   126   Wis  Ind  472;  Simpkins  v.  Smith,  94  Ind 
401,  105  NW  815.  470;  Pierce  v.  Rehfuss,  35  Mich  53. 

34  Adams  v.   Dempsey,   29   Wash 
155,  69  P  738. 
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§  1796.    Proof  of  fraud, 
Florida. 

You,  the  jury,  are  the  sole  judges  of  the  weight  and  sufficiency 
of  the  evidence  and  of  the  credibility  of  the  witnesses;  and, 
as  this  is  an  attack  by  the  attaching  creditors  of  B.  &  Co.  on 
the  bona  fides  of  the  sale,  the  burden  of  proof  is  on  the  defendant 
to  satisfy  you  by  a  fair  preponderance  of  the  testimony  that 
the  sale  was  fraudulent.  Unless  that  has  been  done  your  finding 
must  be  for  the  plaintiff.35 

Kansas. 

While  it  is  true  that  the  law  never  presumes  fraud  without 
some  evidence  of  it,  yet,  in  order  to  show  fraud,  direct  and 
positive  proof  is  not  required.  The  jury  may  infer  fraud  from 
the  circumstances  proved  by  the  evidence,  if,  in  the  minds  of 
the  jury,  they  are  such  as  show  that  fraud  was  practiced.  Fraud 
may  be  proved  by  circumstantial  evidence,  as  well  as  by  direct 
and  positive  proof.  It  may  be  inferred  from  strong  presumptive 
circumstances;  and,  while  it  is  true  that  the  party  alleging 
fraud  must  prove  it,  yet  in  civil  actions,  like  this,  the  party 
alleging  fraud  is  not  bound  to  prove  it  beyond  a  reasonable  doubt. 
It  is  sufficient  if  the  fact  of  fraud  is  established  in  the  minds 
of  the  jury  by  the  greater  weight  of  evidence.36 

§  1797.    Reasonable  grounds  for  mortgagee  to  deem  himself  inse- 
cure. 

The  mere  fact  that  the  plaintiff  or  the  beneficiaries  in  the 
note  and  deed  of  trust  shown  in  evidence  deemed  himself  or 
themselves  insecure,  or  that  he  or  they  deemed  the  payment 
of  the  note  by  defendant  as  insecure,  is  not  conclusive  upon  the 
jury.  And  it  is  for  the  jury  to  consider  all  the  facts  and  cir- 
cumstances shown  in  evidence,  and  from  "them  to  determine 
whether  plaintiff  or  said  beneficiaries,  F.,  F.  &  Co.,  had  reasonable 
grounds  for  deeming  himself  or  themselves  insecure,  or  for 
deeming  the  payment  of  the  note  by  the  defendants  as  insecure. 
By  "reasonable  grounds,"  is  meant  such  facts  and  circumstances 
as  would  lead  a  reasonably  prudent  man,  acting  in  good  faith, 
to  believe  himself  insecure  in  the  respects  above  mentioned.37 

38  Jackson  v.  Citizens  Bank  &  37  Feller  v.  McKillip,  109  Mo App 

Trust  Co.,  53  Fla  265,  44  S  516.  61,  81  SW  641. 

36  Morse  v.  Ryland,  58  Kan  250,  See  also  Carrera  v.  Dibrell,  42 

48  P  957.  TexCivApp  99,  95  SW  628, 


CHAPTER  99 
GARNISHMENT 

Section  Section 

1800.  Essentials  of  garnishee's  lia-      1803.    Recovery  of  damages  on  bond 

bility.  for  wrongful  garnishment. 

1801.  Right  of  garnishee  to  have      1804.    Payment  to  defendant  by  gar- 

set-off,  nishee;  misnomer. 

1802.  Chattels  held   under  fraudu- 

lent bill  of  sale. 

§  1800.     Essentials  of  garnishee's  liability. 

Whether  G.  B,  Co.  received  or  obtained  property  under  the 
circumstances  which  I  have  stated  or  not,  if  you  find  that,  at 
the  time  of  the  service  of  the  writ  of  garnishment  in  this  case 
upon  it,  it  was  in  possession  of  goods,  credits,  chattels,  moneys, 
or  effects  belonging  to  the  defendant  0.,  upon  which  it  had  no 
superior  lien  or  claim,  or  at  that  time  was  indebted  to  0.,  then 
the  plaintiff  is  entitled  to  recover  the  amount  and  value  thereof. ' 

§  1801.     Right  of  garnishee  to  have  set-off. 

The  garnishee  has  a  right  to  have  any  sum  or  sums  of  money 
paid  by  him,  or  any  property  delivered  by  him  to  defendants, 
or  either  of  them,  on  the  purchase-price  of  said  premises,  prior 
to  the  time  the  notice  of  garnishment  was  served  upon  him, 
set  off  against  the  purchase-price  of  said  land,  and  he  has  a  right 
to  have  set  off  against  said  purchase-price  any  indebtedness, 
whether  notes  or  accounts  owing  by  defendants,  or  either  of 
them,  to  him,  at  the  time  said  notice  of  garnishment  was  served 
upon  him;  but  he  cannot  set  off  against  such  purchase-price 
any  claim  that  had  been  previously  settled  or  liquidated,  nor 
can  he  set  off  against  such  purchase-price  any  sum  or  sums  of 
money  paid  or  any  property  furnished  by  him  to  defendants,  or 
either  of  them,  since  the  said  notice  of  garnishment  was  served 
upon  him.2 

§  1802.     Chattels  held  under  fraudulent  bill  of  sale. 

It  is  claimed  on  the  part  of  the  plaintiff  in  this  suit  that  this 
bill  of  sale  was  not  a  bona  fide  bill  of  sale ;  that  is,  that  it  was 

1  Sloman  v.  Goebel  Brew.  Co.,  118          2  State    Bank   v.   Young,   159    la 
Mich  442,  76  NW  975.  375,  140  NW  376. 

See  Smith  v.  Merchants  &  Plant- 
ers Nat.  Bank  (Tex),  40  gW  1038. 
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fraudulent,  and  therefore  void.  I  charge  you  that  in  order  to 
make  this  bill  of  sale  fraudulent  or  void  in  this  case  it  is  neces- 
sary that  it  should  be  executed  with  an  intent  to  hinder,  delay, 
or  defraud  creditors.  If  it  was  executed  for  the  purpose  of 
securing  bona  fide  indebtedness,  it  would  not  be  fraudulent,  no 
matter  if  it  did  in  effect  hinder  or  delay  or  defraud  creditors; 
but  if  executed,  not  to  secure  a  bona  fide  indebtedness,  but  for 
the  purpose  of  hindering,  delaying,  and  defrauding  creditors,  it 
would  be  void  in  law,  and  no  title  would  pass  under  it  by  virtue 
of  the  bill  of  sale,  if  you  should  find  it  to  be  fraudulent,  that 
is,  if  it  was  not  executed  for  the  purpose  of  paying  a  bona  fide 
indebtedness  owed  by  0.  to  the  G.  B.  Co.3 

§  1803.     Recovery  of  damages  on  bond  for  wrongful  garnishment. 

I  charge  you  that  in  awarding  damages  to  the  plaintiff  you 
would  be  authorized  to  award  him  damages  for  any  damage 
to  his  credit  or  any  damage  to  his  business  which  the  evidence 
shows  that  he  suffered  by  reason  of  the  garnishment. 

Then,  if  you  believe  from  the  evidence  that  the  suing  out 
of  the  garnishment  was  vexatious  or  accompanied  or  caused 
by  malice  or  ill  will  on  the  part  of  K.  to  M.,  under  the  law  you 
would  be  authorized  to  award  punitive  or  exemplary  damages 
by  way  of  punishment.4 

§  1804.     Payment  to  defendant  by  garnishee;  misnomer. 

You  are  instructed  that  if  the  garnishee  was  indebted  to 
the  defendant  at  the  time  of  the  service  upon  its  agent  of  the 
writs  of  garnishment,  no  subsequent  payment  of  the  money  in 
its  hands  belonging  to  defendants  would  relieve  it  of  liability, 
even  if  made  to  the  defendants  under  different  names,  if  the 
section  foreman  or  other  officers  or  agents  of  the  defendant 
in  charge  knew  that  the  persons  named  in  the  writs  were  the 
defendants.5 

3  Sloman  v.  Goebel  Brew.  Co.,  118         4  United  States  Fidelity  &  Guar- 
Mich  442,  76  NW  975.  anty  Co.  v.  Miller,  218  Ala  158,  117 

See  Smith  v.  Merchants  &  Plant-      S  668. 

ers  Nat.  Bank  (Tex),  40  SW  1038.  5  St  Louis  Southwestern  R.  Co.  v. 

Matiatas,  97  Ark  206,  133  SW  600. 


CHAPTER  100 
GAS 

Section  Section 

1810.  Care  in  the  conduct  of  gas      1813.     Cutting:  off  gas. 

business.  1814.    Destruction   of  trees  by  es- 

1811.  Damages  from  escaping  gas.  caping  gas. 

1812.  Defective    gas    heater;    per-      1815.    Injury  by  city  to  company  s 

sonal  injuries.  gas  main. 

1816.    Evidence  of  negligence. 

§  1810.    Care  in  the  conduct  of  gas  business. 

Indiana. 

Natural  gas  Is  a  dangerous,  explosive,  inflammable,  and 
deadly  substance,  and  the  person  or  corporation  who  furnishes 
it,  for  a  valuable  consideration,  to  heat  the  stoves,  service  pipes, 
heaters,  burners,  or  apparatus  of  another  for  the  purpose  of 
fuel  for  domestic  heating,  must  use  such  care,  skill,  attention, 
and  diligence,  so  that  no  greater  amount  of  pressure  thereon 
shall  be  furnished  than  is  proper  to  be  furnished,  in  order  to 
prevent  injury  to  the  person  and  property  of  others;  and  in 
such  case  care,  skill,  attention,  and  diligence  must  be  used  in 
proportion  to  the  danger  of  such  substance  and  business,  and, 
unless  such  corporation  uses  such  care,  skill,  attention,  and  dili- 
gence, it  is  guilty  of  actionable  negligence. 


A  corporation  or  person  furnishing  natural  gas  to  the 
stoves,  heaters,  burners,  pipes,  pipe-lines,  machinery,  or  ap- 
paratus of  another,  to  be  used  for  the  purpose  of  domestic 
heating,  for  fuel  in  a  dwelling-house,  storeroom,  office,  or  shop, 
is  bound  to  exercise  such  care,  skill,  and  diligence  in  all  its 
operations  as  is  called  for  by  the  delicacy,  difficulty,  and  danger- 
ousness  of  the  nature  of  its  business,  in  order  that  injury  may 
not  be  done  to  others ;  that  is  to  say,  if  the  danger,  delicacy,  or 
difficulty  is  extraordinarily  great,  extraordinary  skill  and  dili- 
gence is  required. 

*     *     # 

By  the  law  governing  this  case,  it  was  the  duty  of  the 
defendant,  as  it  is  of  all  corporate  companies  which  are  in- 
vested  for  their  own  private  advantage  with  the  great  and  im- 
portant privilege  of  supplying  a  community  with  natural  gas 
for  private  habitation  heating,  to  exercise  such  care,  diligence, 

522 


523  GAS  §  1811 

and  skill  in  the  conduct  of  its  business  as  is  proportioned  to  the 
danger  and  risk  to  the  property  of  others. ' 

Minnesota. 

This  duty  or  responsibility  of  the  village  continues  in  the 
handling  of  the  gas  so  long  as  it  remains  the  property  of  the 
defendant,  which  is  until  it  passes  through  the  meter  into  the 
consumer's  premises.  That  is,  that  duty  continues  from  the  time 
it  is  manufactured  at  the  last  plant  until  it  passes  through  the 
meter  in  the  home  of  Mr.  F.,  or  any  other  customer.2 

Ohio. 

You  are  instructed  that  in  maintaining  its  own  equipment, 
while  in  use  for  the  purpose  intended,  if  it  had  knowledge  that 
gas  was  escaping  from  the  connection  between  its  service  pipe 
and  that  of  a  consumer,  at  a  place  where  the  escaping  gas  might 
result  in  an  explosion  or  cause  damage  or  injury  to  a  third  per- 
son, or  if,  in  the  exercise  of  ordinary  care  it  should  have  known 
that  said  gas  was  escaping  through  this  connection,  it  was  the 
duty  of  the  gas  company  to  promptly  and  properly  make  repairs, 
in  such  a  manner  as  to  prevent  the  gas  from  so  escaping.3 

§  1811.    Damages  from  escaping  gas. 
Georgia. 

I  charge  you  that  a  company  which  furnishes  gas  is  bound 
to  use  skill  and  diligence  in  its  operations  as  is  proportionate  to 
the  delicacy,  difficulty  and  nature  of  the  particular  business. 
Such  a  company,  before  turning  on,  or  permitting  to  be  turned 
on,  gas  for  the  benefit  of  a  tenant  in  a  building  who  has  applied 
for  it,  must  use  reasonable  precautions  to  ascertain  that  the 
pipes  in  the  building  are  in  such  condition  that  the  gas  will  not 
flow  from  the  pipes  and  valves  out  into  the  building  to  the  hurt 
and  injury  of  those  occupying  the  building,  by  gas  escaping  into 
the  building.  In  the  operation  of  its  gas  business  the  defendant, 
in  serving  its  customers,  is  duty  bound  to  exercise  ordinary  care 
to  prevent  the  gas  from  escaping  from  its  pipes  and  valves  into 
the  building  where  it,  serving  its  customers  and  those  employed 
therein,  that  it  might  not  injure  them,  and  in  the  exercise  of 
such  care,  the  degree  of  caution  required  of  the  gas  company 
would  be  commensurate  with  the  danger.4 

1  Citizens*  Gas  &  Oil  Min.  Co.  v.          3  Martin  v.  Dayton  Power  &  Light 
Whipple,  32  IndApp  203,  69  NE  557.  Co,,  107  OhApp  19,  156  NE2d  328. 

2  Fabbrizi  v.   Hibbing,  242   Minn          4  Womack  v.  Central  Georgia  Gas 
464,  66  NW2d  7.  Co.,  85  GaApp  799,  70  SE2d  398. 
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Michigan. 

The  plaintiff,  in  order  to  recover,  must  prove  by  a  pre- 
ponderance of  the  evidence  the  several  elements  material  to  a 
determination  of  this  case:  First,  that  gas  accumulated  under 
the  loading-  dock ;  second,  that  such  gas  came  from  the  Division 
Street  main;  third,  that  it  exploded;  fourth,  that  the  gas  escaped 
from  the  Division  Street  main  because  of  a  defective  pipe; 
fifth,  that  such  defective  pipe  had  been  installed  through  the 
negligence  of  the  defendant  in  failing  to  use  ordinary  and 
reasonable  care  in  inspecting  and  testing  the  pipe  before  placing 
it  in  the  ground.  I  think  that  is  a  very  good  statement  of  the 
several  elements  of  this  case  which  you  are  to  determine  in 
order  to  reach  your  conclusion.  If  the  plaintiif  fails  to  prove  or 
establish  any  one  of  the  above  matters  by  a  preponderance  of  the 
evidence,  your  verdict  will  be  for  the  defendant. 


It  is  further  claimed  on  the  part  of  the  plaintiff  that  it 
became  and  was  the  further  duty  of  the  gas  company  to  use 
due  care  and  caution  and  diligence  after  turning  on  the  gas  in 
its  mains  to  detect  any  leaks  in  its  pipes  from  which  large 
quantities  of  gas  might  be  escaping,  and  to  properly  repair  the 
pipes  and  prevent  the  leak  and  the  escaping  of  the  gas  there- 
from. 

It  is  further  alleged  and  claimed  by  the  plaintiff  that  the 
defendant  company,  notwithstanding  these  various  duties,  did 
not  carefully  perform  them  but  carelessly  and  negligently  fur- 
nished pipes  unsuitable  for  the  purpose  for  which  they  were 
intended,  not  of  a  quality  to  prevent  the  escape  of  gas  there- 
from, and  that  it  failed  to  inspect  the  pipes  as  they  were  put 
into  the  trench,  in  order  to  discover  obvious  defects  therein; 
and  it  failed  to  use  reasonable  care  and  caution  in  the  selection 
and  laying  of  pipes  in  this  main,  and  by  reason  of  such  neglect 
and  failure  permitted  a  defective  pipe  to  be  laid  therein  from 
which  gas  could  and  did  escape  to  the  adjoining  premises;  and 
that  it  failed  to  properly  inspect  the  pipes  laid  in  this  main 
after  the  gas  had  been  turned  on  in  order  to  discover  any  leaks 
in  the  main;  and  that,  as  a  result  of  this  neglect  of  duty,  gas 
did  escape  from  this  main  through  the  adjoining  soil,  gathered 
under  this  loading  dock,  and  exploded,  causing  the  injuries  com- 
plained of  in  this  case.6 

5  Pettersch  v.  Grand  Rapids  Gas 
Light  Co.,  245  Mich  227,  222  NW 
123. 
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§  1812.     Defective  gas  heater;  personal  injuries. 

If  the  heater  was  defective  or  its  vents  were  stopped  up, 
yet  if  the  defendant  undertook  to  adjust  the  burner  to  the 
heater  and  negligently  did  this  adjusting  and  as  the  proximate 
result  of  this  negligence  plaintiff's  minor  son,  J.  B.  H.,  lost  his 
life,  then  plaintiff  is  entitled  to  a  verdict  in  this  case,  the  amount 
thereof  to  be  determined  by  the  jury  but  not  to  exceed  $50,000.6 

§  1813.     Cutting  off  gas. 

The  court  has  charged  you  that  defendant  could  revoke  any 
agreement  made  without  consideration  to  extend  the  time  of 
payment  of  an  account.  I  charge  you,  however,  that  until  and 
unless  the  company  did  in  fact  revoke  such  agreement,  if  you 
are  reasonably  satisfied  from  the  evidence  it  existed,  she  would 
not  be  in  such  default  as  to  justify  a  cut  off  as  long  as  it  was 
not  revoked  and  she  complied  with  said  agreement.7 

§  1814.     Destruction  of  trees  by  escaping  gas. 

The  property  which  the  city  of  Salem  owned  is  that  which 
was  deeded  to  it  by  the  deed  of  B.  It  was  limited  solely  to  be 
used  forever  as  a  public  library;  and  the  claim  of  the  plaintiff 
is  that  by  reason  of  the  negligent  act  of  the  defendant  it  lost 
some  of  the  value  of  that  estate;  and  that  was  more  forcibly 
put  by  the  expert  on  values,  who  said  that  in  his  opinion  for 
library  purposes  the  property  was  worth  $100,000  when  the 
trees  were  there.  With  the  trees  gone,  he  was  of  the  opinion 
that  it  was  only  worth  $97,500. 

Now  very  little  has  been  said,  and  no  other  witness  has  been 
called  upon  to  put  the  value  upon  injuries  to  real  estate; 
but  that  is  a  strict  way  in  which  it  is  to  be  put.  The  parties 
in  this  case  immediately  began  to  set  a  value  on  the  property, 
or  rather  the  injury  to  the  property,  diminishing  value,  by 
saying  how  much  it  would  cost  to  dig  up  the  trees  that  are 
there  and  replace  them  by  younger  trees.  That  is  in  the  nature 
of  a  test,  rather  than  the  ground  for  admitting  it. 

But  on  the  grounds  for  admitting  it,  it  is  this:  That  where 
the  city  owned  this  property  and  where  they  were  custodians 
of  it  for  the  purposes  of  the  library,  that  if  any  injury  was 
done  to  that,  they  would  have  a  right  to  do  whatever  a  reason- 
able, prudent  person  would  do  in  order  to  accommodate  himself 
to  the  new  circumstances.  That  is,  on  learning  that  five  trees 

6  Alabama  Utilities  Service  Co.  v.         7  Birmingham  Gas  Co.  v.  McKin- 
Hammond,  225  Ala  657,  144  S  822.         ley,  228  Ala  596,  154  S  562. 


§  1814  INSTRUCTIONS — CIVIL  ACTIONS  526 

had  been  spoiled  so  that  they  were  no  longer  of  any  value  to 
the  estate,  then  what  would  a  reasonable,  prudent  person  do? 
The  cost  might  be  so  much  as  to  preclude  doing  anything  except 
to  mourn  their  loss ;  because  from  that  time  on  the  value  was 
an  artistic  value;  that  is,  you  could  run  a  library  there  with 
just  as  good  success  without  them  as  you  could  with  them,  and 
it  might  be  prohibitive  to  go  into  the  expenditure  of  considerable 
money  for  the  removal. 

But  the  plaintiff  says  that  in  this  case  it  is  not  prohibitive; 
that  the  city  as  the  trustee  of  the  library  has  a  duty  to  perform 
to  preserve  that  property  for  the  purposes  of  the  public  library; 
and  if  it  ever  ceased  to  be  used  for  the  purpose  it  would  go 
back  into  the  hands  of  the  original  owners.  And  so  he  says 
that  as  a  reasonable  trustee  or  reasonable  owner  of  that  prop- 
erty, the  reasonable  man  would  at  once  remove  those  stumps. 
And  then  he  would  go  further,  and  he  would  replace  those  by 
some  sort  of  trees. 

I  do  not  know  that  it  is  conceded,  but  there  has  been  evi- 
dence here  that  although  there  were  five  trees  there  originally, 
that  it  was  not  good  to  have  those  trees  so  near  together;  they 
would  have  grown  better,  been  better  trees  if  either  three  or 
four.  And  so  the  inquiry  to  which  they  have  directed  a  great 
deal  of  the  evidence  has  been  as  to  what  it  would  cost  to  remove 
the  present  stumps. 

If  it  had  been  known  that  those  trees  were  dead  when  they 
were  topped,  and  they  had  to  be  topped,  ^they  might  have 
been  done  more  economically  if  done  as  one  job.  But  they^had 
a  right  to  remove  trees  when  dead,  and  put  up  other  ones  in 
their  place,  not  of  the  same  dimensions,  not  of  the  same  age; 
and  there  has  something  crept  in  here  which  is  hard  to  deal 
with,  but  there  has  been  evidence  here  of  the  length  or  prob- 
able length  of  life  of  those  trees.  That  is  that  the  library 
would  probably  be  permanently  deprived  of  them,  one  witness 
says  in  five  years,  one  witness  in  ten  or  twelve,  and  another 
witness,  the  custodian  of  the  trees  in  Swampscott,  that  they 
were  going  to  live  until  they  were  over  a  hundred.  But  the 
probable  length  of  life  of  those  trees  would  determine  in  some 
way  their  true  value.  We  have  not  been  talking  about  the  value 
of  trees  independent  of  real  estate,  but  how  the  value  of  the 
real  estate  was  affected  by  the  presence  or  the  absence  of  trees. 

If  you  find  that  the  property  would  be  worth  just  as  much 
for  library  purposes  after  the  trees  were  killed  as  before  then 
that  would  be  the  measure  of  damages.  So  you  have  that  as  one 
of  the  ways  of  computing,  and  a  way  that  seems  to  have  been 
adopted  very  largely  in  this  case  by  the  parties  in  putting  on 
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their  witnesses.  They  cannot  have  any  damages  for  not  having 
those  trees  to  look  at  during  such  times  as  they  were  down, 
whether  it  would  be  five  or  ten  years;  but  whether  they  had  a 
life  of  five  or  ten  years  will  have  to  be  considered  in  coming 
to  the  conclusion  to  which  you  are  called  to  come. 

If  you  come  to  the  question  of  damages,  you  will  give  the 
plaintiff  full  and  adequate  compensation  for  that  cost,  if  you 
find  that  measures  the  difference  between  the  value  before  and 
the  value  after  the  trees  were  killed.8 

§  1815.     Injury  by  city  to  company's  gas  main. 

The  plaintiff  had  the  right  to  have  its  gas  main  in  the  street, 
and  defendants  had  the  right  to  construct  the  sewer  there  in 
the  street,  notwithstanding  the  fact  that  plaintiff's  gas  main 
was  here;  the  right  of  the  plaintiff  to  maintain  its  gas  pipe  on 
Western  Avenue  is  subject  and  subordinate  to  the  paramount 
right  and  power  of  the  city  of  Muskegon  to  construct  the  sewer 
in  question,  and  in  this  respect  the  defendant  P.  is  not  charge- 
able with  any  negligence  because  of  the  fact  that  the  city 
located  the  line  of  the  sewer  in  question,  and  one  of  the  ques- 
tions for  you  to  determine  is  whether  the  defendants  there  in 
doing  the  work  of  building  the  sewer  so  carelessly,  negligently, 
and  unskilfully  performed  the  work  in  the  manner  charged  by 
plaintiff  as  to  cause  injury  and  damage  to  plaintiff's  gas  main 
and  service  pipes  and  cause  leakage  of  gas.  If  defendant  did 
carelessly,  negligently,  and  unskilfully  perform  the  work  in  the 
back  filling  of  the  trench,  in  insufficient  tamping  of  the  part  of 
the  trench  immediately  beneath  the  gas  main,  or  in  the  removal 
of  sheet  piling  without  refilling  and  properly  tamping  the  space 
which  had  been  occupied  thereby,  and  that  such  carelessness, 
negligence,  and  unskilfulness  on  the  part  of  the  defendants,  if 
any,  resulted  in  damage  to  the  plaintiff's  gas  main  and  service 
pipes,  and  if  you  find  that  the  damage,  if  any,  did  not  result 
by  reason  of  any  negligence  of  the  plaintiff  that  contributed  to 
such  injury,  then  the  plaintiff  is  entitled  to  recover  the  damage 
which  you  may  find  from  the  evidence  it  has  suffered,  to  which 
I  will  hereafter  call  your  attention. 

If  you  do  not  find  that  the  plaintiff  has  established  by  a 
preponderance  of  the  evidence  that  the  defendants,  or  either 
of  them,  were  negligent  in  the  manner  I  have  stated,  or  if  you 
do  not  find  that  plaintiff  has  established  by  a  preponderance 
of  the  evidence  that  plaintiff  was  free  from  negligence  con- 

8  Salem  v.  Salem  Gas  Light  Co., 
241  Mass  438,  135  NE  573. 
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tributing  to  the  injury  or  damages,  then  plaintiff  cannot  recover, 
and  your  verdict  should  be  for  the  defendants. 

The  contractor,  P.,  was  not  an  insurer  of  the  safety  and 
security  of  such  gas  pipes,  in  the  construction  of  his  sewer; 
his  only  duty  was  to  do  the  work  of  constructing  the  sewer 
with  reasonable  and  usual  care,  in  the  usual  and  customary 
method  of  doing  such  work.  If  you  find  from  the  evidence  that 
the  defendant  P.  did  the  work  of  constructing  the  sewer  in  the 
usual  and  customary  manner  and  in  a  careful  and  skilful  man- 
ner, then  the  plaintiff  cannot  recover.  The  right  of  the  plaintiff 
to  have  its  gas  main  in  the  street  is  subordinate  to  the  para- 
mount and  superior  right  of  the  defendant.  P.,  under  his  con- 
tracts with  the  city  to  lay  the  sewer  in  question,  cannot  be 
charged  with  any  negligence  if  he  did  his  work  in  the  usual  and 
customary  way  of  doing  that  type  of  work,  under  similar  cir- 
cumstances and  in  a  careful  and  skilful  manner.  If  you  find 
from  the  evidence  that  the  injuries  claimed  by  the  plaintiff 
resulted  solely  from  the  performance  of  the  sewer  contract  and 
doing  the  sewer  work  in  the  usual  and  customary  way,  in  a 
careful  and  skilful  manner,  then  the  plaintiff  cannot  recover. 
The  plaintiff  must  prove  negligence  on  the  part  of  the  de- 
fendants, and  the  jury  cannot  presume  or  find  negligence  from 
the  mere  fact  of  injury  to  the  pipe.  If  the  testimony  shows 
that  the  injury  to  the  pipe,  if  any,  might  have  been  brought 
by  other  causes,  as  well  as  by  the  acts  of  the  defendants,  then 
the  jury  is  not  authorized  to  guess  as  to  which  was  the  cause.9 

§  1816.     Evidence  of  negligence. 

The  mere  fact  that  a  pipe  broke  and  the  gas  escaped  is  not 
of  itself  sufficient  to  establish  the  liability  of  the  company.  It 
is  evidence  for  you  to  consider  upon  the  question  of  neglect; 
but  there  is  other  evidence  bearing  upon  this  question  of  neglect, 
and  so  it  becomes  a  matter  for  you  to  determine,  in  view  of  all 
the  evidence  bearing  upon  the  question,  the  burden  being  upon 
the  plaintiffs  to  satisfy  you,  as  a  result  of  all  the  evidence,  that 
there  was  in  fact  a  neglect  by  the  defendant  through  which, 
and  by  means  of  which,  this  gas  escaped.  Now,  the  law,  re- 
quires of  the  defendant  that  it  shall  use  reasonable  and  proper 
care,  under  all  the  circumstances,  in  selecting  its  pipe,  in  laying 
its  pipe,  in  taking  care  of  it  afterward;  and  this  question  of 
reasonable  and  proper  care  has  reference,  of  course,  to  the  kind 
of  instrumentality  that  it  was  dealing  with  and  to  the  possible 

9  Muskegon  Trac.  &  Lighting  Co. 
v.  Muskegon,  221  Mich  251,  190  NW 
708. 
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or  probable  consequences  of  neglect  on  its  part.  But  the  prin- 
ciple by  which  its  conduct  is  to  be  regulated  is  one  of  reasonable 
and  proper  care  under  the  circumstances;  and  that  in  this  case, 
as  in  most  of  these  cases,  is  a  question  for  your  judgment.10 

IOCarmody  v.  Boston  Gas  Light 
Co.,  162  Mass  539,  39  NE  184. 
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§  1820.    Definition. 
Indiana. 

A  gift  is  a  voluntary  transfer  of  property  by  one  person  to 
another  without  any  consideration  or  compensation  therefor, 
and  when  in  the  form  of  personalty,  such  as  the  automobile  in 
question,  is  a  proper  subject  of  replevin.  In  other  words  title, 
ownership,  or  right  to  possession  is  equally  as  effective  when 
property  passes  by  gift  as  when  it  passes  by  purchase  or  other- 
wise. But  it  is  for  you  to  determine  from  all  the  evidence  in 
the  case  whether  such  gift  as  plaintiff  alleges  was  actually 
made  by  defendant  to  her  or  whether  defendant  at  all  times 
retained  ownership  in  himself.  • 

§  1821.     Essentials  of  gifts  inter  vivos. 

Arkansas. 

In  order  for  you  to  find  that  C.  made  a  valid  gift  of  the 
certificate  in  question  you  must  find:  First,  that  C.  was  at 
the  time  of  the  alleged  gift  of  sound  mind,  that  is,  that  he  knew 
and  understood  the  effect  of  his  act  and  intended  that  effect; 
second,  that  he  actually  delivered  the  certificate  in  question 
to  EL;  third,  that  by  such  act  he  intended  to  pass  title  to  said 
certificate  in  question  to  H.  to  take  effect  immediately;  and, 

fourth,  that  H.  actually  accepted  said  certificate  as  a  gift. 

*     *     * 

Before  the  plaintiff  can  recover  in  this  case  she  must  show 
by  a  fair  preponderance  of  the  evidence  a  specific  intent  of  C. 
to  part  with  all  right,  title,  and  interest  in  and  all  domin- 
ion and  control  over  the  certificate  and  to  confer  on  plaintiff 

1  Laraway  v.  Laraway,  Circuit 
Court,  Marion  County,  Indiana,  No. 
39184. 
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and  vest  her  with  the  absolute  right,  title,  and  intei-est  in  said 
certificate  and  the  money  which  it  represented,  and  delivery 
by  him  to  her  of  the  certificate  for  the  purpose  of  safe-keeping 
or  any  other  purpose  either  express  or  implied,  other  than  a 
specific  intent  to  give  her,  would  not  constitute  in  law  a  gift.2 

Georgia. 

I  charge  you  that  the  fact  that  Mrs.  M.  paid  for  the  automo- 
bile would  not  be  the  determining  factor  in  the  case,  because  she 
could  pay  for  the  automobile  and  still  make  a  gift  of  it,  and  if  she 
intended  to  make  a  gift  to  Mr.  H.,  then  she  is  not  entitled  to 
recover. 

So,  gentlemen,  this  is  one  of  the  main  issues  to  be  considered 
by  you;  first  determine  whether  or  not  there  was  a  gift,  and 
whether  or  not  there  was  a  gift  depends  upon  the  intent  of  Mrs. 
M.,  and  that  matter  of  intent  is  solely  a  question  for  the  jury 
to  determine. 

I  charge  you  that  to  constitute  a  valid  gift  there  shall  be  the 
intention  to  give  by  the  donor,  acceptance  by  the  donee  and 
delivery  of  the  article  given  or  some  act  accepted  by  the  law  in 
lieu  thereof,  I  charge  you  that  the  elements  of  a  valid  gift  are 
intention  to  give,  a  renunciation  of  the  right  of  ownership  by 
the  giver,  without  power  of  revocation,  and  delivery  of  the 
possession  by  the  giver  to  the  recipient. 

If  you  find  that  Mrs.  M.  made  a  gift,  or  she  intended  to  make 
a  gift  or  did  make  a  gift  of  the  automobile  to  Mr.  H.,  then  it 
would  be  proper  for  you  to  render  a  verdict  in  favor  of  Mr.  H., 
if  the  plaintiff  delivered  over  formal  possession.  Actual  manual 
delivery  shall  not  be  essential  to  the  validity  of  a  gift.  Any  act 
which  shall  indicate  a  renunciation  of  dominion  by  the  donor 
and  the  transfer  of  dominion  to  the  donee  shall  constitute  de- 
livery.3 

§  1882.     Gifts  where  confidential  relation  exists. 

When  a  fiduciary  or  confidential  relation  is  established  be- 
tween a  donor  and  a  donee,  a  case  arises  for  watchfulness  on  the 
part  of  those  who  have  to  pass  on  the  validity  of  the  gift  to 
see  that  this  confidence  has  not  been  abused  by  the  exercise 
of  undue  influence.  The  mere  existence  of  such  a  confidential 
relation  does  not,  as  a  matter  of  law,  operate  to  bar  the  right 
of  a  beneficiary  to  receive  such  a  bounty.  If  the  donor  was,  at 
the  time,  of  sound  mind,  and  clearly  understood  the  transaction, 
and  exercised  a  free  will  in  the  act,  under  no  restraint  or  undue 

2  Lowe  v.  Hart,  93  Ark  548,  125          3  Hise  v.  Morgan,  91  GaApp  555, 
SW  1030.  86  SE2d  374. 
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influence,  such  gift  will  be  supported.  But  the  law  views  trans- 
actions of  this  kind  between  such  parties  with  some  jealousy, 
and  if,  at  the  time  of  the  gift,  the  donor's  mind  was  enfeebled 
by  age  and  disease,  even  though  not  to  the  extent  of  producing 
mental  unsoundness,  and  the  donor  acted  without  independent 
and  disinterested  advice,  and  in  the  presence  of  the  donee,  and 
such  gift  was  of  a  large  portion  of  all  the  donor's  estate  and 
operated  substantially  to  deprive  those  having  a  natural  claim 
to  the  donor's  bounty  of  all  benefit  from  the  donor's  estate, 
these  circumstances,  if  proved  and  unexplained,  would  authorize 
a  jury  to  find  the  gift  void,  through  undue  influence,  without 
proof  of  specific  acts  and  conduct  of  the  donee.  But  where 
the  donee  is  himself  a  witness,  and  other  evidence  is  introduced, 
as  in  the  present  case,  the  whole  matter  is  for  the  determination 
of  the  jury,  and  the  general  burden  is  on  the  plaintiff,  taking 
all  the  evidence,  natural  presumptions,  and  inferences  together, 
to  establish  the  proposition  of  undue  influence.4 

§  1823.     Mental  condition  of  donor. 

Neither  sickness  nor  infirmity  will  disqualify  one  for  making 
a  gift  if  sufficient  mind  remains.  If  the  jury  believe  from  the 
evidence  that  C.  delivered  the  certificate  of  deposit  in  controversy 
to  H.,  with  the  intent  of  making  it  a  gift  to  her,  and  that  he  made 
any  declarations  with  reference  thereto,  the  jury  may  consider 
these  things  in  connection  with  the  other  evidence  in  determining 
the  mental  capacity  of  C.,  and  if  they  believe  from  all  the  evidence 
before  them  that  he  knew  what  he  was  doing  at  the  time  and 
intended  by  such  delivery  and  declaration  to  make  a  gift  of  the 
certificate  to  H.,  they  will  find  a  verdict  sustaining  the  gift.* 

§  1824.    Undue  influence. 

Georgia. 

It  is  not  every  kind  of  influence  by  one  person  toward  another 
which  is  undue  influence,  and  you  are  instructed  that  honest 
intercessions  and  persuasions,  if  such,  or  fair  and  flattering 
speeches,  if  any,  or  acts  of  kindness,  if  such,  will  not  as  a  matter 
of  law  amount  to  such  undue  influence  as  will  authorize  the  set- 
ting aside  of  a  gift  on  that  ground.6 

Nebraska. 

Where  a  person  who  is  mentally  infirm  from  old  age  and 
feeble  of  mind  or  diseased,  and  because  of  such  condition  may 

4  Woodbury    v.    Woodbury,     141          6  Spikes  v.  Spikes,  89  GaApp  139, 
Mass  329,  5  NE  275,  55  AmRep  479.      79  SE2d  21. 

« Lowe  v.  Hart,  93  Ark  548,  125 
SW  1030. 
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be  easily  persuaded,  deals  with  another  in  whom  she  reposes 
special  trust,  confidence,  or  dependence,  either  for  advice  or 
spiritual  guidance,  under  circumstances  which  suggest  an  unfair 
advantage,  undue  influence,  or  fraud,  and  without  consideration, 
makes  a  voluntary  gift  or  conveyance  of  all  or  nearly  all  of  her 
property  in  an  unnatural  or  improvident  manner  and  without 
independent  or  disinterested  advice,  the  law  presumes  that  such 
gift  or  conveyance  was  obtained  by  undue  influence.  The  bur- 
den is  upon  the  donee  or  person  receiving  the  gift  to  prove 
by  a  preponderance  of  the  evidence  that  the  gift  was  fairly 
obtained  and  without  undue  influence  and  that  it  was  the  free 
and  voluntary  act  of  the  giver.  Therefore,  if  you  find  from 
the  evidence  that  the  plaintiff's  ward,  A.  E.  W.,  was  old  and 
mentally  weak  or  so  enfeebled  by  age  or  disease  as  to  be  readily 
susceptible  of  easy  persuasion,  and  that  she  had  placed  trust, 
confidence,  or  dependence  in  and  upon  the  defendant  conference 
or  its  agents,  officers  or  ministers,  and  that  the  gift,  as  claimed 
by  the  defendant,  represented  all  or  nearly  all  of  the  property 
of  the  ward  and  was  so  improvident  and  ill  advised  on  her  part 
as  to  leave  her  without  means  of  support  in  her  old  age,  and 
that  the  gift  was  made  without  independent  or  disinterested 
advice,  and  that  the  gift  was  an  unnatural  disposition  of  her 
property  as  ignoring  the  rights  of  her  family,  then  you  are 
instructed  that  the  defendant  must  prove  by  a  preponderance 
of  the  evidence  that  the  transaction  was  voluntary,  open,  and 
fair,  and  that  there  was  no  fraud,  imposition,  or  undue  means, 
and  that  the  ward  understood  the  nature  and  the  consequence 
of  her  act  and  that  it  was  not  done  through  the  undue  influence 
of  the  defendant  or  its  agents.7 

§  1825.    Intention  to  make  gift  or  loan. 

A  gift  is  distinguished  from  a  loan,  in  which  contractual 
relations  exist,  as  being  a  voluntary  transfer  of  property  by  one 
person  to  another  without  any  consideration  or  compensation 
therefor. 

If  you  find  from  the  evidence  that  plaintiff  did  at  the  time 
alleged  in  the  complaint  deliver  to  defendants  the  sum  of  $2,500 
and  that  at  such  time  it  was  plaintiff's  purpose  and  intention 
to  only  loan  said  sum  to  defendants  and  not  to  give  it  to  them 
or  pass  title  to  the  same,  and  if  you  further  find  that  nothing 
has  been  paid  on  said  sum  since  the  date  of  transfer,  then 
your  finding  should  be  for  the  plaintiff  in  the  sum  of  $2,500  to 

7  Wixson  v.  Nebraska  Conference 
Assn.  of  Seventh  Day  Adventists, 
122  Neb  771,  241  NW  532. 
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which  you  may  add  interest  at  6  per  cent  from  the  time  of  such 
loan. 

If,  however,  you  find  from  the  evidence  that  such  sum  was 
transferred  to  defendants  as  herein  stated,  but  that  at  the  time 
it  was  plaintiff's  purpose  and  intention  to  unconditionally  give 
said  sum  to  the  defendants  or  either  of  them,  then  plaintiff 
could  not  subsequently  revoke  such  gift,  and  your  verdict  should 
be  for  the  defendant* 

§  1826.     Gifts  testamentary  in  character. 

If  C.  E.  S.  intended  to  make  a  gift  of  the  fund  in  question 
in  the  Millbury  Savings  Bank  upon  and  in  the  event  only  of 
her  death  prior  to  the  death  of  A.  B.,  then  as  a  matter  of  law, 
the  gift,  being  testamentary  in  character,  is  in  violation  of  the 
law  of  wills,  and  the  plaintiff  cannot  recover  the  said  sum. 

If  C.  E.  S.  and  A,  B.  intended  that  the  fund  in  question  in 
the  Millbury  Savings  Bank  should  be  a  gift  to  A.  B.  dependent 
upon  and  in  the  event  only  of  the  death  of  C.  E.  S.  prior  to  the 
death  of  A.  B.,  then  as  a  matter  of  law  the  gift,  being  testa- 
mentary in  character,  is  in  violation  of  the  law  of  wills,  and 
the  plaintiff  cannot  recover  the  said  sum.9 

Georgia. 

Dedication  of  land  is  either  express  or  implied.  Where  dedica- 
tion is  implied,  as  contended  in  this  case,  it  must  appear  that  the 
land  has  been  in  the  exclusive  control  of  the  public  for  period 
long  enough  to  raise  the  presumption  of  a  gift,  and  such  pre- 
sumption arises  where  there  is  proof  of  such  use  for  a  period  of 
seven  years,  accompanied  by  evidence  of  such  acquiescence  on  the 
part  of  the  owner  as  would  manifest  intention  to  make  a  gift. 

Look  to  the  evidence  in  this  case  and  see  if  there  is  or  is  not 
any  intention  upon  the  part  of  the  owner  of  this  land,  Mrs.  F.,  or 
her  predecessors  in  title,  to  manifest  an  intention  to  dedicate  that 
portion  of  Main  Street  now  in  controversy.10 

§  1827.     Burden  of  proof  as  to  validity. 

The  burden  of  proof  is  upon  the  plaintiff  to  establish  by  a 
preponderance  of  the  evidence  a  valid  gift  of  the  certificates 
in  question  by  C.  to  her.  So  if,  from  a  consideration  of  the 
entire  case,  you  find  the  evidence  equally  balanced  for  and 
against  the  alleged  gift,  it  will  be  your  duty  to  find  for  the 
interpleader  and  against  the  plaintiff. f ' 

8  Watton  v.  Genalin,  Circuit  Court,  '  °  R.   G.  Foster  &  Co.  v.   Foun- 
Marion  County,  Indiana,  No.  37859.  tain,  216  Ga  113,  114  SE2d  863. 

9  Battles  v.  Millbury   Sav.  Bank,          '  «  Lowe  v.  Hart,  93  Ark  548,  125 
250  Mass  180,  145  NE  55.  SW  1030. 


CHAPTER  102 
GOOD  WILL 

§  1830.     Breach  of  contract  to  remain  out  of  business. 

The  plaintiff  claims  the  right  to  recover  damages  from  the 
defendant  naturally  and  proximately  resulting,  as  plaintiff 
claims,  from  the  breach  by  defendant  of  the  contract  offered 
in  evidence  as  "Exhibit  A."  This  contract  has  been  read  to 
you.  It  bound  the  defendant  not  to  engage  in,  carry  on,  be 
interested  in,  or  encourage,  either  directly  or  indirectly,  any 
trade  or  business  in  competition  with  the  mercantile  business 
which  plaintiff  and  his  associates  purchased  at  Bloomville  from 
defendant  and  his  associates  and  not  to  set  up  or  encourage  any 
opposition  to  such  mercantile  business  within  a  radius  of  five 
miles  of  Bloomville  at  any  time  within  five  years  from  the  date 
of  the  contract,  which  five  years  expired  on  March  3,  19 — .  It 
is  undisputed  that  defendant  broke  his  said  contract  by  becom- 
ing interested  in  and  assisting  in  carrying  on  the  business  of 
the  G.  M.  Co.  at  Gleason  within  a  radius  of  five  miles  of  Bloom- 
ville from  some  time  in  September,  19 — ,  to  March  3,  19 — . 
For  this  breach  of  contract  on  the  defendant's  part  the  plaintiff 
is  entitled  to  recover  such  damages,  if  any,  as  the  evidence 
shows  to  a  reasonable  certainty  the  plaintiff  has  actually  suf- 
fered as  the  natural  and  proximate  result  of  such  breach  of 
contract. 

Four  questions  relating  to  such  damages  have  been  pre- 
pared for  you  to  answer  and  these  questions  and  your  answers 
thereto  will  constitute  your  verdict  in  this  case. 

I  will  read  these  questions  to  you.  The  first  is  this: 

What  amount,  if  any,  of  clear  profits  of  his  mercantile 
business  has  been  lost  by  plaintiff  before  March  3,  19 — , 
as  the  natural  and  proximate  result  of  the  competition  of 
the  G.  M.  Co.  store? 

You  will  note  that  that  refers  directly  and  distinctly  and 
wholly  to  loss  of  profits. 

The  second  question  is  this : 

In  what  amount,  if  any,  has  the  plaintiff's  stock  of  merchan- 
dise at  Bloomville  been  reduced  in  market  value  as  the 
natural  and  proximate  result  of  the  competition  of  G.  M. 
Co.  carried  on  before  March  3,  19 — ? 
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This  you  will  observe  relates  wholly  to  any  depreciation  in 
the  market  value  of  the  stock  of  merchandise. 

The  third  question  is  this : 

In  what  amount,  if  any,  has  the  value  of  the  lot  purchased 
by  plaintiff  and  his  associates  from  defendant  and  his  as- 
sociates been  reduced  as  the  natural  and  proximate  result 
of  the  carrying  on  of  the  G.  M.  Co.  business  during  the 
period  before  March  3,  19 — ? 

This  refers  to  the  lot  remaining  there  now  with  no  building 
upon  it  but  which  constituted  a  part  of  the  real  estate  which 
plaintiff  W.  and  his  associates  bought  from  the  defendant  K.  and 
his  associates. 

The  fourth  question  is  this : 

In  what  amount,  if  any,  has  the  value  of  plaintiff's  real 
estate  now  occupied  by  his  mercantile  business  been  re- 
duced as  the  natural  and  proximate  result  of  the  carrying 
on  of  the  G.  M.  Co.  business  during  the  period  before 
March  3, 19—? 

When  you  come  to  answer  these  questions  I  want  you  to 
read  each  one  of  them  carefully  because  each  question  contains 
all  of  the  modifications  and  qualifications  and  elements  which 
you  should  take  into  consideration  in  answering  the  question. 
Every  word  in  each  question  has  a  definite  purpose  and  a  mean- 
ing which  you  are  to  consider. 

In  considering  each  of  these  questions  you  must  bear  in 
mind  that  the  burden  rests  upon  the  plaintiff  to  satisfy  the 
jury  to  a  reasonable  certainty  that  he  has  suffered  actual 
damages  as  the  natural  and  proximate  result  of  defendant's 
breach  of  contract  and  also  to  satisfy  the  jury  to  a  reasonable 
certainty  of  the  amount  of  damages  he  has  so  suffered.  If  as 
to  any  of  the  elements  of  damage  inquired  about  in  these  ques- 
tions the  evidence  given  on  this  trial  fails  to  show  to  a  reason- 
able certainty  that  plaintiff  has  so  suffered  loss,  or  fails  to  show 
to  a  reasonable  certainty  that  some  definite  amount  of  loss 
has  been  suffered  by  him,  or  fails  to  show  a  reasonable  cer- 
tainty that  such  loss  as  plaintiff  suffered  was  the  natural  and 
proximate  result  of  defendant's  breach  of  contract,  then  as  to 
such  element  you  cannot  properly  find  the  plaintiff  has  suffered 
damages  recoverable  in  this  action.  In  other  words,  you  are 
not  permitted  to  guess,  but  must  be  satisfied  by  the  evidence 
to  a  reasonable  certainty  of  the  existence  of  the  fact  before 
you  can  find  that  that  fact  existed. 

In  order  to  be  the  natural  and  proximate  result  of  defend- 
ant's breach  of  contract  the  damages  must  be  such  as  might 


537  GOOD  WILL  §  1830 

reasonably  have  been  within  the  anticipation  of  the  parties 
to  the  contract  as  the  probable  result  of  a  breach  of  the  contract 
by  some  of  them.  Bear  in  mind  also  throughout  your  consid- 
eration that  after  March  3,  19 — ,  the  defendant  has  been  en- 
tirely free  to  enter  or  be  interested  in  the  business  of  the  G.  M. 
Co.  or  any  similar  business  and  that  any  loss  sustained  by 
plaintiff  from  any  other  cause  than  the  acts  of  the  defendant 
and  of  the  G.  M.  Co.  done  during  the  period  before  March  3, 
19 — ,  must  be  left  out  of  your  consideration. ! 

1  Wagner  v.  Krom,  Circuit  Court, 
Lincoln  County,  Wisconsin. 
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ing  signing. 

§  1835.    Construction  of  contract. 
Connecticut. 

Examination  of  the  guaranty  discloses  that  the  document 
itself  recites  a  consideration,  to  wit,  payment  of  $1.00,  which 
is  acknowledged  by  the  signer  of  the  instrument,  and  an  al- 
lowance of  additional  time  of  one  day  from  the  date  of  this 
instrument  on  the  then  present  indebtedness  of  E.  E.  L.  to 
the  plaintiff.  This  is  a  sufficient  consideration  to  support  the  con- 
tract of  guaranty.  In  addition  to  this  plaintiff  claims  that  a 
further  consideration  for  the  execution  of  the  guaranty  by  the 
defendant  was  the  forbearance  on  the  part  of  the  plaintiff  to 
put  L/s  grocery  upon  a  C.  0.  D.  basis,  namely,  requiring  L/s 
grocery,  or  copartnership  composed  of  E.  E.  L.  and  A.  J.  N., 
doing  business  under  that  name,  to  pay  for  all  goods  sold  them 
upon  delivery,  which  the  copartnership  did  not  wish  to  do,  and 
thereupon  the  alternative  of  furnishing  security  was  discussed, 
and  as  a  consequence  thereof,  as  plaintiff  claims,  the  guaranty 
was  entered  into  by  Mrs.  L.  This  forbearance  and  this  extension 
of  credit  by  plaintiff  to  the  copartnership,  if  you  so  find  it  from 
the  evidence,  is  a  sufficient  consideration  to  support  the  contract 
of  guaranty. ' 

Georgia. 

There  is  only  about  one  real  issue  in  the  case,  and  that  is 
whether  or  not  S.  L.  N.  authorized  T.-M.  Co.  to  sell  these  goods 
to  his  son,  P.  N.,  or  any  part  of  them.  I  charge  you  in  this 
case  that,  if  you  find  the  plaintiff's  contention  is  true,  that  is, 
that  S.  L.  N.,  the  defendant  in  this  case,  authorized  them  to 
extend  this  credit  to  his  son,  F.  N.,  and  agreed  with  them  that 
he  would  be  responsible  for  these  articles  sold,  in  that  case 
you  would  be  authorized  to  find  for  the  plaintiff;  the  plaintiff 
would  be  entitled  to  recover,  if  you  find  that  to  be  the  truth 
of  the  case.  On  the  other  hand,  if  you  find  that  is  not  the 

1  Swift  &  Co.  v.  Lundin,  98  Conn 
78,  118  A  444. 
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truth  of  the  case;  if  you  find  that  S.  L.  N.  did  not  authorize 
T.-M.  Co.  to  sell  these  goods  to  his  son,  F.  N.,  and  agree  to  be- 
come responsible  for  them,  in  that  case  the  plaintiff  could  not 
recover,  and  your  verdict  would  be  for  the  defendant.  I  charge 
you  further  in  this  case,  if  you  find  that  S.  L.  N.,  the  defendant, 
authorized  T.-M.  Co.  to  sell  or  furnish  any  part  of  these  goods 
to  his  son,  F.  N.,  and  he  would  be  responsible  for  any  certain 
articles  and  amounts,  in  that  case  your  verdict  would  be  for 
the  plaintiff  for  that  amount,  whatever  he  authorized  the  plaintiff 
to  sell  his  son,  F.  N.,  in  case  you  find  that  he  authorized  them 
to  sell  him  anything,  or  agreed  to  become  responsible  for  any 
part  of  these  goods.  Now,  as  before  stated,  that  is  about  the 
only  issue  in  the  case  for  you  to  determine.2 

§  1836.     False  representations  inducing  signing. 

The  issues  in  this  case  will  now  be  submitted  to  you  in  the 
form  of  written  questions  to  which  you  will  make  answers  and 
the  questions  and  answers  will  constitute  your  verdict. 

It  appears  without  dispute  that  in  July,  19 — ,  the  defendant 
I.-L.  L.  Co.  applied  to  the  plaintiff  bank  for  loans  and  a  line 
of  credit,  and  that  the  application  was  granted  upon  the  making 
and  delivery  to  the  bank  of  the  personal  guaranty  involved  in 
this  action.  This  guaranty  was  signed  at  that  time  by  the 
defendants,  E.  C.  W.,  F.  K,  F.  L.  B.,  and  F.  W.  K.,  and  was  at 
a  later  date  signed  by  R.  S.  D.,  whose  present  whereabouts  is 
unknown.  On  the  left  side,  at  the  foot  of  the  guaranty  appear 
the  names  of  L.  M.  T.,  G.  B.  T.,  J.  T.  C.,  and  G.  R.  M.,  who  it 
appears  signed  merely  as  witnesses  and  not  as  makers  of  the 
guaranty.  While  all  of  these  four  are  named  as  defendants 
herein,  it  is  clear  that  they  are  not  guarantors  and  cannot 
be  held  liable  in  this  action.  The  defendants,  W.,  F.  K,  and 
F.  W.  K.  have  made  no  defense  in  this  case  and  are  submitting 
to  a  judgment  of  the  court. 

The  issues  to  be  submitted  are  between  the  defendant  F.  L.  B. 
and  the  plaintiff.  Defendant  F.  L.  B.  contends  that  he  was 
induced  to  sign  the  guaranty  by  means  of  false  representations 
and  that  he  would  not  otherwise  have  signed  it,  and  that  there- 
fore he  is  not  bound  by  it. 

There  are  other  issues  which  will  appear  in  the  questions 
themselves. 

The  first  question  is  this : 

Did  the  plaintiff's  cashier,  C.  E.  P.,  for  the  purpose  of  in- 
ducing defendant  F.  L.  B.  to  sign  the  guaranty,  "Exhibit 

2Nevil  v.  Trapnell-Mikell  Co.,  31 
GaApp  207,  120  SE  430. 
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2,"  state  to  F.  L.  B.  at  a  time  in  July,  19 — ,  shortly  before 
the  guaranty  was  signed,  that  it  was  necessary  for  F.  L.  B. 
to  in  form  sign  the  guaranty  because  the  rules  of  the  state 
banking  department  and  F.  L.  B/s  position  as  a  tenant  of  a 
portion  of  the  land  company's  lands,  required  it? 

While  this  question  is  long,  it  is  quite  simple  in  its  main 
provision.  The  question  is  whether  C.  E.  P.  made  to  F.  L.  B. 
the  alleged  statement  set  forth  in  the  question.  The  main  part 
of  the  question  is  devoted  to  setting  forth  the  alleged  state- 
ment as  claimed  by  F.  L.  B.  to  have  been  made  by  C.  E.  P.  and 
which  is  on  the  other  side  contended  was  not  made. 

Fix  your  attention  on  the  inquiry  whether  that  alleged  state- 
ment was  made. 

The  second  question  is  this : 

If  you  answer  "Yes"  to  the  first  question,  then  answer 
this :  Did  the  defendant  F.  L.  B.  believe  such  statement  to 
be  true  and  become  induced  thereby  to  sign  said  guaranty? 

You  are  not  to  answer  this  question  at  all  unless  you  first 
conclude  to  answer  "Yes"  to  the  first  question.  If  you  so  answer 
the  first  question,  then  you  are  here  to  find  whether  F.  L.  B.  was 
by  the  alleged  statement  of  C.  E.  P.  induced  to  sign  the  guaranty, 
"Exhibit  2." 

If  the  statement  was  not  made,  would  F.  L.  B.  nevertheless 
have  signed  the  guaranty  or  would  he  have  refused  to  sign  it? 
You  can  determine  this  question  only  by  considering  the  facts 
and  circumstances  under  which  F.  L.  B.  signed  the  guaranty 
and  deciding  from  all  these  whether  F.  L.  B.  was  induced  by 
the  alleged  statements  of  C.  E.  P.  to  finally  conclude  to  sign 
the  guaranty. 

The  third  question  is  this: 

If  you  answer  the  first  and  second  questions  "Yes,"  then 
answer  this :  Would  the  defendant  have  known  the  falsity 
of  such  statement  if  he  had  given  ordinary  attention  to 
the  business  then  being  transacted  ? 

It  is  conceded  here  that  there  was  nothing  in  the  rules  of 
the  state  banking  department  requiring  the  signature  of  F.  L.  B. 
to  the  guaranty  in  question  because  of  his  being  interested 
as  lessee  of  some  lands  of  the  land  company.  The  plaintiff 
is  a  national  bank,  under  the  supervision  of  the  proper  depart- 
ment of  the  federal  government  at  Washington  and  not  under 
the  supervision  nor  subject  to  the  rules  of  the  state  banking 
department.  The  name  of  the  plaintiff  is  notice  that  it  is  a 
national  and  not  a  state  bank. 
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Under  all  the  facts  and  circumstances  surrounding  defend- 
ant F.  L.  B.  at  the  time  when  he  signed  the  guaranty,  would 
F.  L.  B.  have  known  that  no  rules  promulgated  by  the  state 
banking  department  had  any  application  to  loans  by  the  plaintiff, 
if  he  was  giving  ordinary  attention  to  the  business  he  was  then 
transacting.  You  will  consider  the  age,  intelligence,  experience, 
and  training  of  F.  L.  B.  in  considering  this  question. 

The  fourth  question  is  this : 

Was  the  original  notice,  of  which  "Exhibit  F"  is  a  copy, 
received  by  the  plaintiff  in  the  early  part  of  May,  19 — ? 

"Exhibit  F"  is  a  copy  of  a  notice  which  defendant  F.  L.  B. 
claims  he  mailed  to  the  plaintiff  bank  on  or  about  May  2,  19 — . 
The  plaintiff  claims  that  it  was  never  received  by  the  bank. 
This  question  simply  inquires  whether  that  alleged  notice  was  re- 
ceived by  the  plaintiff  bank.  "Exhibit  F"  will  be  submitted  for 
your  inspection. 

The  fifth  question  is  this : 

Did  the  plaintiff  bank  notify  defendant  F.  L.  B.  of  the 
amount  of  loans  obtained  by  the  land  company  from  the 
bank  within  a  reasonable  time  after  the  loans  were  com- 
pleted? 

The  loans  here  in  question  were  the  loans  of  $10,000  on 
note  dated  July  24,  19 — ,  and  of  $5,000  on  note  dated  August  17, 
19 — ,  which  were  renewed  from  time  to  time  by  renewal  notes 
until  finally  they  are  represented  by  the  note  here  sued  upon, 
dated  May  23, 19—. 

The  guaranty  here  in  question  is  dated  July  24,  19 — ,  and 
was  signed  and  delivered  about  that  time.  You  should  read  this 
guaranty  carefully  and  notice  that  in  addition  to  the  language 
guaranteeing  obligations  of  the  L-L.  L.  Co.  it  contains  provisions 
that  the  bank  might  renew  any  obligations  of  the  company 
without  notice  and  that  the  guaranty  is  a  continuing  one  and 
revocable  only  by  written  notice.  It  was  thus  contemplated 
that  the  loans  first  obtained  and  notes  given  would  or  might 
be  renewed  from  time  to  time  and  without  notice  to  the  de- 
fendant F.  L.  B.  You  will  consider  the  fact  that  the  project 
of  the  land  company  was  to  exploit  a  large  body  of  lands,  which 
would  require  an  indefinite  time  to  move  on  the  market,  and 
that  F.  L.  B.  was  operating  Camp  Roosevelt  on  a  portion  of 
the  lands,  and  was  in  conferences  with  the  officers  of  the  land 
company  from  time  to  time. 

You  will  consider  the  fact  that  in  November,  19 — ,  defendant 
F.  L.  B.  had  correspondence  with  the  bank  in  which  he  was 
informed  of  the  land  company  note  being  past  due  and  unpaid, 
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and  in  which  F.  L.  B.  speaks  of  a  plan  to  refinance  the  project 
and  to  take  care  of  the  obligation.  It  thus  appears  that  F,  L.  B. 
was  informed  of  the  state  of  the  land  company's  obligations 
to  the  bank  in  November  and  December,  19 — . 

You  are  to  here  say,  in  answer  to  the  fifth  question,  whether 
that  notice  was  given  within  a  reasonable  time,  considering  all 
the  facts  and  circumstances  in  which  the  parties  were  acting. 

A  "reasonable  time/'  as  the  term  is  here  used,  means  such 
time  as  in  the  ordinary  conduct  of  such  business  would  ordi- 
narily be  deemed  reasonable  to  enable  F.  L.  B.  to  reasonably 
protect  his  own  interests  against  unnecessary  loss.3 

§  1837.     Reserved. 

§  1838.     Release  by  accepting  note. 

It  is  the  claim  of  the  defendant  J.,  by  way  of  what  we  call 
an  affirmative  defense,  that  he  has  been  relieved  from  the 
obligation  of  these  contracts,  because  the  S.  M.  Co.  has  accepted 
a  note  made  and  executed  by  L.  and  turned  over  to  the  S.  M.  Co,, 
which  operated  as  a  matter  of  fact,  and  as  a  matter  of  law, 
in  the  extinguishment  of  the  original  obligation,  and  the  sub- 
stituting of  the  new  contract  in  place  of  the  first  one,  which 
relieves  J.  from  any  obligation  under  it.  And  the  reason  of  the 
claim  of  this  release  is  that  L.  claims  that  he  took  this  note 
over  to  the  plaintiff  company,  and  that  the  note  was  accepted 
by  the  company  in  lieu  of  and  instead  of  the  obligation  that 
was  due  on  those  contracts,  and  that  it  accepted  and  agreed 
that  it  would  take  it  and  collect  the  money  that  was  due  him 
from  his  sales  of  commodities,  and  apply  it  on  this  note. 

Now,  you  are  instructed  as  a  matter  of  law  that  the  ac- 
ceptance of  this  note  by  the  plaintiff  as  a  payment  of  the  existing 
indebtedness  against  L.  and  an  extinguishment  of  the  obligation 
for  which  this  action  is  brought  would  release  the  sureties  on 
the  various  contracts  between  the  plaintiff  and  the  defendant  L.4 

3  American   National  Bank   of         4  Saginaw   Medicine    Co.   v.    Lee, 
Wausau,    Wisconsin    v.    Inter-Lake      226  Mich  561,  198  NW  200. 
Land  Co.,  Circuit  Court,  Marathon 
County,  Wisconsin. 


CHAPTER  104 
GUARDIANSHIP 

§  1845.     Liability  for  misconduct  of  guardian. 

The  selling,  bartering,  or  assigning  away  of  the  property 
of  his  ward,  including  choses  in  action,  by  the  guardian  for  his 
own  use,  is  a  conversion  of  his  ward's  assets  for  which  he  is  liable. 

*  *     * 

It  is  the  duty  of  the  guardian  to  preserve  the  identity,  as 
well  as  the  existence,  of  the  fund  under  his  control;  and  if  a 
guardian  invest  the  money  of  his  ward  in  his  hands  in  his 
own  business,  or  the  business  of  others  in  which  he  has  an 
interest,  it  is  a  conversion  of  money  for  which  he  will  be  liable 
on  his  bond. 

*  *     * 

If  the  jury  find,  from  a  preponderance  of  the  evidence,  that 
N.  P.  was  duly  appointed  guardian  of  M.  E.  W.,  and  executed 
his  bond  as  such,  and  that  the  decedent,  D.  H.,  executed  such 
bond  as  surety  for  said  N.  P.  in  that  behalf,  which  bond  was 
duly  approved,  and  that  money  or  other  property  of  said  ward 
came  into  the  hands  of  said  N.  P.  as  such  guardian;  and  you 
further  find  that  said  N.  P.,  as  such  guardian,  loaned  the  money 
of  his  ward  to  H.  P.  and  took  a  mortgage  from  him  on  certain 
real  estate  as  security  for  said  loan,  and  before  the  payment  of 
said  mortgage  N.  P.  bought  the  land  so  mortgaged,  and  took  the 
deed  to  himself  in  his  own  name,  and,  as  a  part  of  the  considera- 
tion for  such  purchase,  promised  and  agreed  to  pay  said  mortgage, 
and  that  he  took  possession  of  said  land  and  converted  it  to  his 
own  use,  and  failed  to  pay  said  mortgage  to  his  ward,  or  any 
other  person  authorized  to  receive  it,  and  that  such  conversion 
was  made  when  the  decedent,  D.  H.,  was  surety  on  the  bond,  and 
before  a  new  bond  was  executed  by  N.  P.,  then  and  in  that  case 
you  should  find  for  the  plaintiff. 

*  *     * 

If  you  find  for  the  plaintiff,  and  that  N.  P.,  as  guardian, 
converted  to  his  own  use  the  funds  of  his  ward,  as  above  stated, 
you  will  assess  the  plaintiff's  damages  at  the  amount  so  found 
to  be  converted,  with  —  per  cent  interest  from  the  date  of  the 
conversion,  together  with  10  per  cent  damages  thereon.1 


1  Hogshead  v.  State  ex  rel.  Allen, 
120  Ind  327,  22  NE  330. 
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CHAPTER  105 

HEALTH 
§  1850.    Duty  of  physician  to  report  contagious  disease. 

If  you  also  find  from  the  preponderance  of  the  evidence  in 
this  case  that  said  defendant,  W.  L.  J.,  was  the  sole  physician 
treating  said  A.  T.  during  his  sickness  from  March  17,  19 — , 
to  March  21,  19 — ,  inclusive,  and  that  fact  that  the  said  A.  T. 
was  then  and  there  suffering  from  the  disease  of  smallpox 
would  have  been  known  to  a  physician  possessing  the  requisite 
qualifications  and  applying  his  skill  and  judgment  with  ordinary 
care  and  diligence  to  the  diagnosis  of  the  said  disease,  it  was 
made  under  such  facts,  if  so  found  by  you,  by  the  provisions 
of  the  statute,  just  quoted,  the  duty  of  the  physician  in  charge 
of  said  A.  T.  to  report  said  disease  to  the  health  officer  within 
whose  jurisdiction  such  person  is  found,  and,  if  you  further 
find  that  said  defendant  failed  to  comply  with  said  provisions 
of  said  statute  and  that  such  failure  to  comply  with  said  pro- 
visions of  the  statute  was  the  proximate  cause  of  the  death 
of  the  decedent,  S.  S.,  as  by  plaintiff  alleged  in  her  second 
amended  petition  herein,  your  verdict  must  be  for  the  plaintiff. ' 

1  Jones  v.  Stanko,  118  OhSt  147, 
160  NE  456. 
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CHAPTER  106 
HOMESTEADS 

Section  Section 

1855.     Damage  from  water.  1856.    Abandonment. 

§  1855.    Damage  from  water. 

After  G.  B/s  death,  which  occurred  in  April,  19 — ,  Mrs.  B., 
the  plaintiff  in  this  case,  had  her  homestead  assigned  to  her, 
which  was  the  east  40  acres  of  fractional  lots  seven  and  eight, 
and  bordered  upon  the  river.  This  instrument  would  not  affect 
her  homestead  rights  after  he  died,  that  is,  after  the  death  of 
G.  B.  If,  after  a  fair  and  careful  consideration  of  all  the 
evidence  in  the  case,  you  find  that  the  land  has  really  been 
damaged  and  was  injured  by  water  in  question,  except,  as  I 
have  told  you,  the  lowest  five  acres  of  the  B.  flats  as  stated 
in  the  request,  you  will  render  the  plaintiff  such  damages  as 
you  think  she  is  entitled  to,  taking  into  consideration  all  the 
elements  that  have  been  allowed  to  go  to  you,  and  taking  into 
consideration  your  own  view  of  the  premises,  which  you  have 
seen  at  the  request  of  the  attorneys  involved  in  the  case  and 
using  your  judgment,  based  upon  the  evidence  entirely,  if  any 
damages  have  been  proved. 

But,  if  you  find  that  it  has  actually  damaged  the  crops 
and  depreciated  the  value  of  the  land  since  his,  Mr.  B/s  death, 
you  may  allow  her  such  amount  as  from  all  the  evidence  in 
the  case,  you  can  determine  is  reasonable  and  proper,  taking 
into  consideration  the  value  of  the  crops  she  has  been  deprived 
of,  if  any,  for  farming  purposes,  caused  by  the  water  raised 
by  the  dam  of  the  W.  P.  Co.,  that  is  the  value  of  the  land  for 
farming  purposes,  caused  by  the  raising  of  the  water  of  the 
defendant  company  and  since  the  water  was  raised.1 

§  1856.    Abandonment. 
Missouri. 

If  you  believe  from  all  the  evidence  in  this  case  that  when 
Mrs.  J.  left  the  premises  in  controversy  and  went  to  the  E.  E. 
Hotel,  she  had  the  intention  to  return  to  said  premises  which 
she  left,  and  that  she,  at  all  times  thereafter  until  she  sold  said 
premises  to  her  father,  had  the  intention  to  return  thereto  and 
make  the  same  her  home,  then  she  did  not  abandon  the  same 
in  the  sense  of  the  law.2 

'  Boman  v.  Wolverine  Power  Co.,         a  Keeline  v.   Sealy,  257  Mo  498, 
268  Mich  59,  255  NW  618.  165  SW  1088, 
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Texas. 

If  you  believe  from  the  evidence  that  defendant  had  aban- 
doned the  lot  in  controversy  for  home  use,  and  appropriated 
it  for  other  than  home  purposes,  then  you  will  find  for  plaintiff, 
unless  you  believe  that  at  the  time  of  the  levy  the  defendant  had 
reappropriated  said  lot  for  homestead  purposes,  and  was  using 
and  occupying  the  same,  with  the  intention  of  permanently 
using  and  occupying  the  same  as  a  home;  then,  in  that  event, 
you  will  find  for  defendant.  If  you  believe  from  the  evidence 
that  defendant  had  abandoned  the  lot  in  controversy  for  the 
purpose  of  a  home,  and  that  at  the  time  of  the  levy  he  was 
using  and  occupying  it  as  a  sham  and  pretext  to  shield  it  from 
his  creditors,  then  you  will  find  for  plaintiff.3 

3  Milburn  Wagon  Co.  v.  Kennedy, 
75  Tex  212,  13  SW  28. 


CHAPTER  107 
HOSPITALS 

Section  Section 

1860.  Care    in    treatment    of    pa-      1862.     Recovery  for  services  and  ma- 

tients.  terials. 

1861.  Burning     patient     with     hot 

water. 

§  1860.     Care  in  treatment  of  patients. 

Alabama. 

The  Court  charges  the  jury  that  the  measure  of  duty  on  the 
part  of  the  M.  Infirmary  to  the  plaintiff's  minor  daughter  was 
that  degree  of  care,  skill  and  diligence  used  by  hospitals  generally 
in  this  community,  and  if  you  are  reasonably  satisfied  from  all  the 
evidence  in  this  case  that  the  defendant's  agents,  servants  or 
employees  rendered  that  degree  of  care  to  the  plaintiff's  minor 
daughter,  then  your  verdict  should  be  for  the  defendant.1 

Georgia. 

A  patient  who  pays  for  services  performed  by  a  hospital  is 
admitted  to  a  hospital  under  an  implied  obligation  that  he,  as  a 
patient,  should  receive  such  reasonable  care  and  attention  for 
his  safety  as  his  condition,  either  physically  or  mentally,  may 
require. 

A  hospital  which  undertakes  to  care  for  a  paying  patient  and 
supervise  and  look  after  such  a  patient  is  under  a  duty  to  exer- 
cise such  reasonable  care  in  looking  after  and  protecting  the 
patient  as  the  patient's  condition,  which  is  known  to  the  hospital 
through  its  agents  and  servants  charged  with  the  duty  of  look- 
ing after  the  patient,  may  require.  The  above  duty  extends  to 
safeguarding  and  protecting  the  patient  from  any  known  or 
reasonably  apparent  danger  from  himself  which  may  be  due  to 
his  mental  or  physical  incapacity,  and  the  hospital  is  further 
charged  with  the  duty  to  use  ordinary  and  reasonable  care  to 
prevent  any  danger  because  of  said  mental  or  physical  inca- 
pacity.2 

Montana. 

You  are  instructed  that  plaintiff  in  this  case  can  place  no 
reliance  upon  the  manner  in  which  the  drugs  were  kept  or  labeled 

1  Mobile    Infirmary    v.    Eberlein,         2  Emory  University  v.  Lee,  97  Ga 
270  Ala  360,  119  S2d  8.  App  680,  104  SE2d  234. 
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in  the  room  in  the  hospital  where  the  irrigation  in  question  was 
given.  The  court  instructs  you  that  there  is  no  evidence  of 
negligence  in  that  regard.3 

South  Dakota. 

The  degree  of  care  and  diligence  required  is  measured  both 
by  the  mental  incapacity  of  the  patient  and  the  dangers  which 
the  surroundings  indicate  may  befall  such  patient  in  view  of 
any  peculiar  mental  traits  exhibited  by  the  patient.  This  is 
always  limited  by  the  unbending  rule  that  no  one  is  required 
to  guard  against  or  take  measures  to  avert  that  which,  under 
the  circumstances,  is  not  likely  to  happen,  or,  more  accurately, 
which  a  reasonably  prudent  person  under  the  circumstances 
would  not  anticipate  as  likely  to  happen.  No  man  does  or  is  re- 
quired to  take  measures  to  avert  dangers  which  the  circumstances 
as  known  to  him  do  not  suggest  as  reasonably  likely  to  happen. 
These  circumstances  include  the  patient's  mental  condition  and 
aberrations  and  what  he  is  likely  to  do  by  reason  thereof.  That 
a  patient  may  be  delirious  or  not  in  control  of  his  mental  faculties 
is  not  sufficient  to  put  the  defendant,  its  agents,  servants,  or 
employees  on  their  guard  to  prevent  self-inflicted  injury.  It  is 
only  when  they  have  notice  of  conduct  or  language  on  the  part 
of  the  patient  evidencing  an  hallucination  or  a  purpose  to  inflict 
such  injuries,  and  in  this  case,  unless  the  defendants,  their  agents, 
servants,  and  employees  had  notice  or  knowledge  of  conduct  or 
condition  of  mind  on  the  part  of  the  plaintiff  which  indicated 
that  he  intended  self-injury  or  self-destruction,  or  intention  to 
escape  from  the  building,  then  I  instruct  you,  as  a  matter  of  law, 

the  plaintiff  cannot  recover  in  this  action. 

*     *     * 

If  you  believe  and  find  from  a  preponderance  of  all  the 
evidence  in  this  case  that  the  defendant  K.  L.  M.  carelessly 
and  negligently  failed  to  give  plaintiff  such  reasonable  care 
and  attention  as  his  mental  and  physical  condition  required 
insofar  as  his  mental  and  physical  condition  were  known  to 
the  said  defendant,  then  and  in  that  event  your  verdict  should 
be  for  the  plaintiff  and  against  the  defendant  R.  L.  M.  upon 
all  the  issues,  and  you  should  assess  plaintiff's  damages  in  such 
sum  as  you  shall  find  will  compensate  him  for  all  the  detriment 
proximately  caused  thereby,  not  to  exceed  the  sum  of  $25,000. 4 

Virginia. 

If  you  believe  from  the  evidence  in  this  case  that  the  plaintiff 
entrusted  himself  to  the  defendant's  hospital  for  treatment, 

3  Simons   v.   Jennings,   100  Mont          4  Fetzer  v.  Aberdeen  Clinic,  48  SD 
55,  46  P2d  704.  308,  204  NW  364,  39  ALR  1423. 
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then  the  plaintiff  while  under  the  care  of  the  defendant  had  a 
right  to  expect  of  the  defendant  and  its  employees  in  charge 
of  the  institution  ordinary  care  and  skill  in  nursing  and  treat- 
ment such  as  his  case  required,  and  such  degree  of  ordinary 
care  and  diligence  should  be  in  proportion  to  the  physical  or 
mental  ailments  of  the  patient;  and,  if  you  further  believe 
from  the  evidence  in  the  case  that  said  hospital,  its  servants, 
or  employees,  did  not  exercise  such  ordinary  care  and  diligence 
as  was  required  by  the  condition  of  the  plaintiff's  health,  and 
either  negligently  applied  or  permitted  to  be  applied  to  his 
person  a  hot-water  bag  which  resulted  in  injury  to  him,  that 
they  must  find  for  "the  plaintiff.5 

§  1861.    Burning  patient  with  hot  water. 

Under  all  the  evidence  in  this  case  you  are  simply  to  decide, 
regardless  of  what  the  temperature  of  the  water  was,  whether  or 
not  the  defendant  exercised  the  ordinary  precautions  demanded 
of  it,  at  this  time,  in  view  of  the  condition  of  the  patient,  also 
keeping  in  view  the  generally  approved  customs  and  methods 
of  other  hospitals  of  like  character. 

It  does  not  make  any  difference  what  the  temperature  was 
if  in  fact  it  burned  the  plaintiff  in  this  case;  and  the  placing 
of  the  water  in  the  bed  of  the  plaintiff  at  that  temperature, 
which  did  result  in  his  burn,  was  an  act  of  negligence  on  its 
part,  whether  it  was  110  or  210  degrees.6 

§  1862.    Recovery  for  services  and  materials. 

It  appears  without  dispute  that  seven  of  defendant's  children 
were  sick  with  the  disease  commonly  known  as  the  "flu"  or 
"influenza,"  in  November  of  19  —  ,  at  his  home  in  the  town  of 
Birch.  These  were  all  at  defendant's  home  in  this  county.  Six 
of  them  were  minors,  that  is,  under  the  age  of  21  years  and 
they  were  in  his  care  and  custody,  and  he  was  liable  for  their 
support  and  maintenance  and  was  entitled  to  their  services 
and  their  earnings.  Of  these  six  one  named  R.  was  taken  to 
the  plaintiff's  emergency  hospital  here  in  the  city  of  Merrill 
on  November  10,  19  —  ,  and  five  of  them  were  taken  together 
to  the  same  hospital  on  November  18,  19  —  .  They  were  there 
all  six  of  them  nursed,  fed,  and  cared  for  until  they  were 
discharged  as  recovered.  Four  of  them  were  there  and  so  cared 
for  for  10%  days  each,  one  of  them  for  11  days,  and  one  of 
them  for  18%  days.  It  appears  also  that  two  of  these  minors 


B  Tucker    Sanatorium    v.    Cohen,         6  Birmingham   Infirmary  v.    Coe, 
129  Va  576,  106  SE  355,  22  ALR  315.      206  Ala  687,  91  S  604. 
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had  treatment  with  what  is  known  as  serum  in  addition  to 
the  general  care,  nursing,  and  treatment  which  they  received, 
and  a  special  charge  is  made  by  the  plaintiff  here  for  the  serum 
used  in  that  particular  treatment. 

Now  it  also  appears  that  the  other  boy,  A.,  who  was  cared 
for  in  this  hospital  at  the  same  time,  was  28  years  of  age  and 
that  he  entered  the  hospital  of  his  own  accord  and  was  treated 
at  his  own  request;  and  under  these  circumstances  the  court 
is  of  the  opinion  that  he  himself  is  alone  responsible  for  the 
cost  of  his  care  and  treatment  and  nursing  there  and  defendant 
is  not  liable  for  him.  As  to  the  six  minor  ^children  the  case 
is  submitted  to  the  jury. 

Now  a  father  is  liable  for  all  necessaries  of  life  furnished 
to  his  minor  children  so  long  as  those  minor  children  are  in 
his  care,  custody,  and  control,  as  these  are,  provided  such 
necessaries  of  life,  which  includes  medical  care  and  treatment 
and  nursing,  are  furnished  with  his  knowledge  and  consent, 
and  under  such  circumstances  that  he  has  not  been  given  to 
understand  that  the  service  will  not  be  charged  for. 

The  question  for  this  jury  to  determine  first  is  whether  this 
defendant  knew  that  his  children  were  taken  to  this  hospital 
in  the  city  of  Merrill  for  treatment  and  consented  thereto  either 
expressly  or  by  not  taking  objection,  or  by  not  removing  them  ; 
and  then,  second,  whether  the  care  and  nursing  and  treatment 
furnished  here  were  furnished  under  such  circumstances  that 
they  were  expected  to  be  charged  for,  or  in  other  words,  that 
the  defendant  was  not  given  to  understand  that  they  were  to 
be  furnished  gratuitously,  free,  without  charge.  Unless  ^he 
was  given  to  understand  by  those  in  authority  in  the  operation 
of  this  hospital  that  the  service,  the  care,  the  nursing,  and  the 
feed  there  furnished  were  to  be  furnished  gratuitously,  and 
if  under  those  circumstances  he  knew  that  his  children  were 
taken  there  and  cared  for,  then  the  law  would  raise  an  implied 
contract  on  his  part  to  pay  therefor  the  reasonable  value  of 
such  care,  nursing,  and  treatment. 

I  think  I  ought  to  specially  mention  the  case  of  the  daughter 
E.  It  appears  that  she  was  sent  to  the  hospital  by  advice  of 
her  brother;  but  it  also  appears  that  she  was  a  minor  and  in 
the  care  and  custody  of  her  father,  and  that  she  therefore  stands 
in  the  same  position  with  reference  to  the  care,  nursing,  and 
treatment  as  do  the  others.  If  the  father  knew  that  she  was 
taken  there,  and  that  this  care,  nursing,  and  treatment  were 
being  furnished  and  he  had  not  been  given  to  understand  by 
the  authorities  in  charge  of  the  hospital  that  it  was  to  be 
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free,  then  he  is  responsible  for  her  care  and  treatment  just 
the  same  as  he  is  for  the  others  under  like  circumstances. 

It  does  not  appear  in  this  case  that  there  was  any  one 
pretending  to  act  as  a  public  officer  ordering  or  compelling 
the  father  to  let  these  children  go  to  the  hospital.  I  say  that 
because  you  might  infer  that  there  was  some  evidence  of  author- 
ity exercised  in  the  case,  and  I  want  the  jury  to  clearly  under- 
stand that  the  evidence  does  not  show  that  any  officer  ordered 
or  compelled  these  children  to  be  sent  to  this  hospital. 

The  sole  question  is  whether  they  were  sent  there,  cared 
for,  nursed,  and  the  other  things  done  for  them,  with  the  knowl- 
edge and  consent  of  the  defendant,  under  such  circumstances 
that  he  ought  reasonably  to  expect  that  he  was  to  be  called 
upon  to  pay  therefor.  If  you  find  that  the  defendant  is  liable, 
then  it  is  for  this  jury  to  say  what  the  reasonable  value  of 
that  care,  nursing,  and  treatment  was,  and  what  the  reasonable 
value  of  the  special  medicine  was  that  was  furnished  them  in 
the  form  of  serum,  and  if  you  find  the  defendant  liable,  and 
find  the  reasonable  value  of  these  things,  your  verdict  will  be 
in  favor  of  the  plaintiff  for  that  amount. 

In  case  you  find  from  the  evidence  or  believe  from  the 
evidence,  that  the  defendant,  by  reason  of  the  circumstances 
and  statements  of  those  in  charge  of  the  hospital  in  question 
was  given  reasonable  ground  to  believe  that  this  was  all  to 
be  freely  furnished  without  charge  to  him,  then  your  verdict 
will  be  in  favor  of  the  defendant,  "No  cause  of  action/'7 

7  Merrill   v.    Graunke,    Circuit 
Court,  Lincoln  County,  Wisconsin. 


CHAPTER  108 
HOTELS   AND   RESTAURANTS 

Section  Section 

1865.  Inn  defined;  duty  to  receive      1867.    Loss  of  guest's  property. 

guests.  1868.    Personal    injuries    from    un- 

1866.  Assault  on  guest;  ejection  of  safe    premises    or    equip- 

guest.  ment. 

§  1865.     Inn  defined;  duty  to  receive  guests. 

A  licensed  inn  or  tavern  is  a  public  place  to  which  the  public 
has  a  right  to  go,  and  going  has  a  right  to  remain  as  long  as 
is  consistent  with  the  lawful  purpose  with  which  the  right  is 
employed.  If  a  person  enters  and  is  received  in  an  inn  or  tavern 
as  a  guest,  he  has  a  right  to  remain  there  a  reasonable  time, 
if  he  behaves  himself  peaceably  and  properly  and  pays  the 
amount  charged  for  his  entertainment.  If  he  enters  the  barroom 
of  an  inn  or  tavern  for  the  purpose  of  drink  or  refreshment, 
being  in  a  physical  condition  to  receive  the  same  and  conducting 
himself  in  an  orderly  and  peaceable  manner,  he  has  a  right 
to  enter  the  barroom  and  remain  long  enough  to  satisfy  the 
lawful  purpose  for  which  he  entered.  He  may,  by  his  conduct, 
convert  neither  place  into  a  place  different  in  character  from 
that  for  which  it  was  intended  by  its  license.  He  cannot  make 
of  the  barroom  a  loafing  place  or  a  place  for  the  display  of  his 
temper,  appetities,  or  passions. ' 

§  1866.    Assault  an  guest;  ejection  of  guest. 

Indiana. 

The  substance  of  this  complaint  is  that  the  defendant  hotel 
is  incorporated  under  the  laws  of  Indiana  and  engaged  in  the 
business  of  a  common  inn  located  in  the  city  of  Indianapolis. 

That  on  January  1,  19 — ,  plaintiff's  wife  P.  A.  was  a  guest 
of  said  hotel;  that  on  said  date  plaintiff  upon  visiting  his  said 
wife  found  the  defendant  M.  in  company  with  her  in  her  said 
room  engaging  in  certain  misconduct  with  her,  whereupon  said 
plaintiff  ordered  said  defendant  to  leave  the  room  of  plaintiff's 
wife;  that  thereupon  said  defendants  attacked  and  assaulted 
plaintiff  by  reason  of  which  plaintiff  was  seriously  disabled  and 
damaged  in  the  sum  of  $5,000  for  which  he  asks  judgment. 


1  Vansant  v.  Zowalewski,  5  Boyce 
(28  Del)  92,  90  A  421. 
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To  this  both  defendants  have  filed  their  separate  answers 
in  denial  of  the  material  allegations  of  plaintiff's  complaint. 

An  assault  and  battery  consists  in  touching,  beating,  or 
striking  of  the  person  of  another  in  a  rude,  angry,  or  insolent 
manner;  and  the  unlawful  beating  of  another,  however  slight, 
is  an  assault  and  battery. 

If,  therefore,  you  find  that  the  defendant  M.  and  an  agent  of 
defendant  W.  Hotel  assaulted  or  beat  plaintiff,  injuring  him  at 
the  time  and  place  alleged  in  the  complaint,  then  the  plaintiff 
will  be  entitled  to  recover  from  them  unless  you  find,  under 
the  evidences  and  the  instructions  given  you,  that  such  alleged 
assault  and  battery  committed  by  M.  and  the  agents  of  the 

hotel  was  justifiable  under  the  circumstances. 

*     *     * 

If  you  find  from  the  evidence  that  at  the  time  mentioned  plain- 
tiff was  at  the  defendant  hotel  involved,  in  quest  of  information 
concerning  his  wife  from  whom  he  was  separated,  that  was  his 
right ;  but  if  he  in  any  way  used  force  to  gain  an  entrance  to  her 
room  and  by  so  doing  endangered  the  peace  and  quiet  of  the 
hotel  or  the  safety  of  any  one  lawfully  entitled  to  be  upon  the 
scene,  then  I  instruct  you  that  such  hotel,  by  its  agents  or 
employees,  and  such  other  person  or  persons  so  endangered 
would  have  a  right  to  use  whatever  reasonable  means  was  neces- 
sary to  protect  the  hotel  from  such  threatened  or  actual  dis- 
quietude or  to  protect  such  other  person  from  attack.  But  it  is 
for  you  to  determine  from  all  the  evidence  in  the  case,  whether 
plaintiff  did  use  such  force  as  threatened  either  the  peace  and 
quiet  of  the  hotel  or  endangered  the  safety  of  others,  and,  if  so, 
whether  defendants  or  either  of  them  used  unreasonable  or  more 
force  than  was  necessary  to  fairly  resist  plaintiff's  forcible  ad- 
vances, and  whether  thereby  they  or  either  of  them  injured 
plaintiff  to  his  damage.2 

§  1867.    Loss  of  guest's  property. 
Maryland. 

If  the  jury  find  from  the  evidence  in  the  cause  that  the  plain- 
tiff was  a  guest  of  the  defendant,  as  alleged  in  the  declarations  in 
this  cause;  that  the  trunk  of  the  plaintiff  was  brought  by  him 
into  the  hotel  of  the  defendant  while  the  plaintiff  was  a  guest  in 
said  hotel ;  that  the  said  trunk  contained  the  bank  notes  testified 
to  by  the  plaintiff ;  and  that  said  trunk  and  its  contents  were  lost 
while  so  in  said  hotel,  the  plaintiff  cannot  recover  for  said  bank 
notes  in  this  action  unless  they  shall  also  find  that  the  said  bank 

2  Allen  v.  Wesley  Hotel,  Inc.,  Cir- 
cuit Court,  Marion  County,  Indiana, 
No.  40709. 
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notes  were  designed  by  the  plaintiff  for  his  use  while  on  his 
journey  or  while  a  guest  in  said  hotel,  or  unless  they  shall  find 

that  they  were  lost  by  the  fraud  or  negligence  of  the  defendant. 

*  *     # 

If  the  jury  find  the  facts  stated  in  the  above  prayer,  and  also 
find  that  the  plaintiff  had  on  his  person  at  the  time  of  his  arrival 
at  the  hotel  of  the  defendant,  four  or  five  hundred  dollars  in 
money  of  this  country,  and  that  the  money  in  the  trunk  was  in 
Canadian  money,  they  may  find  that  the  money  of  this  country 
was  intended  by  him  for  use  on  his  journey  and  was  sufficient 
for  that  purpose,  and  if  they  do  so  find,  then  the  plaintiff  cannot 
recover  for  the  money  in  the  trunk,  unless  they  find  it  was  lost 

by  the  fraud  or  negligence  of  the  defendant. 

*  *     * 

The  court  instructs  the  jury  that  the  plaintiff  left  Upper 
Canada  and  came  to  Cumberland  and  brought  the  caddy  or  box 
or  tea  in  controversy  with  him,  and  that  said  caddy  or  box  had 
not  been  opened  when  he  arrived  at  Cumberland,  and  that  he 
intended  renting  a  house  and  going  to  housekeeping  in  Cumber- 
land they  may  find  that  the  tea  was  not  intended  for  use  while 
on  his  journey  or  while  he  was  a  guest  in  the  hotel  of  the  defend- 
ant, if  they  find  he  was  such  guest,  and  if  they  do  so  find,  then 
the  plaintiff  cannot  recover  for  said  tea  in  this  action,  unless  they 
also  find  that  it  was  lost  by  the  fraud  or  negligence  of  the 
defendant.3 
Pennsylvania, 

If  the  annoying  acts  were  wilful,  the  defendants  could  remove 
decedent  in  the  manner  stated  in  point.  If,  however,  they  were 
the  result  of  sickness,  although  they  might,  under  certain  cir- 
cumstances, remove  him,  such  removal  must  be  in  a  manner 
suited  to  his  condition.4 

§  1868.     Personal  injuries  from  unsafe  premises  or  equipment. 

Alabama. 

Reasonable  care  in  the  conduct  of  his  business,  imposed  by 
law  on  the  operator  of  a  restaurant,  does  not  require  that  he 
purchase  and  install  the  latest  model  of  machinery  and  equip- 
ment, his  duty  in  that  respect  being  performed  by  the  instalment 
and  use  of  equipment  reasonably  safe  for  the  conduct  of  his 
business. 

It  was  not  negligence  on  the  part  of  the  defendant  that  he 
failed  to  purchase  and  install  in  the  operation  of  his  business  a 
mechanical  refrigeration  plant,5 

3  Treiber  v.  Burrows,  27  Md  130.          *  C.  C.  Hooper  Cafe  Co.  v.  Hen- 

4  McHugh    v.    Schlosser,    159    Pa      derson,  223  Ala  579,  137  S  419. 
480,  28  A  291,  23  LRA  574. 
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§  1875.    Liability  of  husband  for  support. 

A  husband  is  not  bound  by  law  to  support  his  wife  or  even 
to  furnish  her  with  necessaries  while  she  is  living  separate  and 
apart  from  him  if  she  so  lives  without  his  consent  and  without 
any  good  and  sufficient  reason  or  cause  therefor. ' 

§  1876.    Separate  maintenance. 

If  a  husband  and  wife  part  by  consent  and  he  secures  to  her  a 
separate  maintenance  suitable  to  his  condition  and  circumstances 
in  life  and  pays  it  according  to  agreement,  he  is  not  answerable 
even  for  necessaries ;  and  the  general  reputation  of  the  separation 
will,  in  that  case,  be  sufficient  to  protect  the  husband  from  lia- 
bility to  tradesmen  selling  goods  to  the  wife,2 

§  1877.    Gifts  between. 

If  at  the  time  of  the  execution  of  the  deed  from  W.  R.  B.  to 
Mrs.  A.  B.,  it  was  executed  at  the  direction  of  the  defendant 
A.  J.  B.,  and  upon  the  payment  of  Mrs.  A.  B.  to  W.  R.  B.  of  the 
remainder  due  on  the  purchase-price,  and  if  at  that  time  no 
express  agreement  was  entered  into  between  Mrs.  A.  B.  and 
A.  J.  B.  that  the  transfer  of  the  title  was  only  for  the  purpose  of 


•  Mihalcoe  v.  Holub,  130  Va  425, 
107  SE  704. 

2Le  Boutillier  v.  Fiske,  47  Hun 
323,  13  NYSt  439. 


Necessaries  furnished  wife  after 
she  has  left  husband,  see  Corry  v. 
Lackey,  105  Mich  363,  63  NW  418. 
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securing  the  payment  by  A.  J.  B.  of  the  balance  due  on  the  pur- 
chase-price, then  the  presumption  would  arise  that  the  defendant 
A.  J.  B.  intended  to  make  a  gift  to  his  said  wife  of  whatever 
rights  and  interest  he  may  have  had  in  the  land  in  question. 

*  *     * 

The  presumption  to  which  I  have  referred,  however,  which 
arises  as  a  matter  of  law  when  it  is  shown  that  the  transfer  has 
been  made  by  the  direction  of  the  husband  to  his  wife,  without 
any  express  agreement  that  the  legal  title  is  to  be  held  by  her 
only  for  the  purpose  of  securing  the  purchase-price,  is  a  presump- 
tion which  is  subject  to  rebuttal;  and  the  burden  is  upon  the 
defendant  A.  J.  B.  to  rebut  the  presumption  which  thus  arises 
by  a  preponderance  of  the  evidence.3 

§1878.    Wife's  liability  for  debts  for  benefit  of  her  separate 
estate. 

Michigan. 

If  you  find  from  the  evidence  in  this  case  that  V.  loaned  the 
money  to  B.  on  the  representations  made  by  her  husband,  in  her 
presence,  that  she  desired  the  money  for  the  purpose  of  making 
a  payment  on  a  mortgage  against  her  own  property,  and  that  V. 
relied  on  those  representations,  in  good  faith,  supposing  them  to 
be  true,  then  it  is  immaterial  as  to  what  became  afterwards  of 
the  money.  Whether  it  was  applied  for  the  benefit  of  her  separate 
estate  or  not,  you  must  find  for  the  plaintiff. 

*  *     * 

If  you  should  find  from  all  the  evidence  that  she  either  made 
such  statements  as  he  claims  at  Oxford,  or  her  husband  made 
them  in  her  presence,  and  she  understood  them,  she  is  estopped 
from  setting  up  a  defense  on  the  ground  that  the  money  was 
used  for  something  else.4 

South  Carolina. 

If  you  are  satisfied  by  the  preponderance  of  the  evidence  that 
that  note  was  executed  for  the  benefit  of  A/s  separate  estate, 
she  is  liable.  If  it  was  for  the  benefit  of  somebody  else,  she  is 

not  liable. 

*  *     * 

As  to  a  married  woman's  separate  property,  she  has  all  the 
rights  to  contract  that  a  grown  man  of  21  years  of  age  would 

have. 

*  *     * 

3  Barnett  v.  Strain,  151  Ga  553,  See  also  Englehart  v.  Richter,  136 

107  SE  530.  Ala  562,  33  S  939;  Atlanta  Subur- 

4Vosburg-  v.  Brown,  119  Mich  ban  Land  Corp.  v.  Austin,  122  Ga 

697,  78  NW  886.  374,  50  SE  124. 
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In  the  case  before  you,  you  are  to  say  whether  or  not,  in  the 
purchase  of  this  engine,  or  whether  in  the  execution  of  this  note 
for  the  purchase-money,  or  part  of  it,  A.  undertook  to  create  a 
separate  estate.  If  the  transaction  was  a  roundabout  way  of 
assuming  liability  upon  the  part  of  A.  for  the  benefit  of  her  hus- 
band, she  is  not  bound.5 

§  1879.     Liability  of  wife  far  debts  of  husband. 

By  the  laws  of  the  territory  a  married  woman  is  not  responsi- 
ble for  the  debts  of  her  husband,  and  before  they  can  find  the 
issues  against  the  defendant  N.  H.,  they  must  find  that  she  was 
the  sole  contractor,  and  that  the  goods  were  sold  her  and  not  her 
husband.6 

§  1880.    Wife  as  surety. 

Alabama. 

(1)  A  wife  cannot  become  surety  for  the  husband's  debt, 
either  directly  or  indirectly,  and  unless  you  believe  that  D.  C.  C. 
and  F.  M.  C.  are  partners,  your  verdict  must  be  for  the  defendant 
F.  M.  C.7 

(2)  Under  the  law  of  this  state,  the  wife  cannot  become  the 
surety  for  the  debt  of  her  husband  either  directly  or  indirectly. 
It  makes  no  difference  if  the  defendant  B.  H.  L.,  the  wife  of 
defendant  W.  E.  L.,  signed  the  note  jointly  with  him  and  agreed 
to  be  jointly  bound  for  the  payment  of  the  debt;  if  in  fact  the 
debt  was  that  of  defendant  W.  E.  L.,  then  your  verdict  should 
be  for  the  defendant.8 

Georgia. 

The  law  declares  that  a  married  woman  cannot  bind  herself 
or  her  separate  estate  by  any  contract  of  suretyship.  If  she 
undertakes  such  a  contract,  it  is  void  and  cannot  be  enforced, 
because,  as  I  say,  the  law  declares  that  a  married  woman  cannot 
bind  herself  or  her  separate  estate  by  any  contract  of  suretyship. 
There  is  no  dispute  in  this  case  but  this  woman  was  a  married 
woman,  F.  E.  H.  being  her  husband  at  that  time,  and  there  is  no 
dispute  but  that  both  of  them  signed  these  notes,  signing  on 
the  face  of  the  notes  as  joint  makers;  but  under  the  plea  the 
question  you  are  to  decide  in  this  case  is  whether  they  were  joint 

8  Dial  v.  Agnew,   28   SC  454,   6  That  position  of  names  on  a  note 

SE  295.  is  immaterial,  see  Trammell  v.  Swift 

6  Holmes  v.  Tyler,  8  NM  613,  45  Fertilizer  Works,    121    Ga   778,    49 
P  1129.  SE  739. 

7  Compton  v.  Smith,  120  Ala  233,  8  Lester  v.  Jacobs,  212  Ala   614, 
25  S  300.  103  S  682. 
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obligors,  or  whether  the  money  was  loaned  for  her  benefit,  or 
whether  it  was  loaned  for  the  benefit  of  her  husband,  and  she 
simply  became  surety  for  him.  If  she  did  become  security  for 
him,  she  is  not  liable  on  these  notes.  If  she  did  enter  the  contract 
with  him  for  the  money  to  be  used  for  herself,  she  would  be 
liable.  If  she  contracted  with  him  for  the  money  to  be  used  for 
joint  benefit,  the  benefit  of  both  of  them,  she  would  be  liable, 
and  hence  it  becomes  purely  a  question  of  fact  of  whether  she 
was  security  or  not.  The  contention  on  the  part  of  the  plaintiff 
is  that  this  money  was  really  loaned  to  Mrs.  A.  H.  herself ;  that 
she  asked  for  the  loan,  applied  for  it ;  that  she  had  been  engaged 
in  the  boarding-house  business  in  Atlanta,  and  had  gone  to 
Tampa,  Florida,  for  the  purpose  of  carrying  on  the  same  sort  of 
business ;  that  she  engaged  in  that  business  herself,  and  for  her- 
self ;  and  that  this  money  was  borrowed  to  be  used  in  furthering 
the  business  of  hers.  If  you  believe  this  contention  to  be  true, 
she  would  be  liable.  The  plaintiff  contends  that  in  any  event  the 
business  was  being  carried  on  as  the  business  of  herself  and  of 
her  husband,  and  not  as  her  husband's  business  alone;  that  it 
was  a  joint  obligation  and  undertaking  in  running  the  boarding- 
house.  If  you  believe  that  to  be  true,  if  you  believe  the  money 
went  into  a  joint  enterprise  of  carrying  on  a  boarding-house  for 
both,  then  that  would  make  her  liable.  But  she  contends  that 
she  was  a  married  woman,  that  her  husband  was  dissipated  and 
given  to  drink,  that  he  was  carrying  on  the  boarding-house,  and 
that  she  was  managing  it  for  him,  and  that  it  was  his  business, 
and  this  money  was  loaned  to  him  for  the  purpose  of  buying  a 
new  boarding-house;  that  she  was  managing  and  carrying  it  on 
for  him ;  that  she  got  none  of  the  benefits  of  the  consideration  of 
the  notes,  none  of  the  benefits  of  any  of  the  money;  that  the 
husband  used  it  in  his  own  business,  and  that  the  balance  he 
wasted  in  his  dissipation ;  that  she  signed  the  notes  to  accommo- 
date him,  and  that  he  got  the  money  for  his  own  use.  If  you 
believe  that  contention  to  be  true,  that  would  constitute  her  a 
surety  or  security,  and  she  would  not  be  liable  under  the  law  on 
these  notes.9 

§  1881.    Husband's  recovery  for  injuries  to  wife, 
California. 

If  you  should  conclude  that  the  plaintiffs  J.  H.  B.  and  E.  B., 
should  recover  herein,  and  if  you  further  find  that  E.  B.  before 
the  accident  in  controversy  was  in  charge  of  the  household  of, 
and  performed  the  usual  duties  therein  for,  her  husband  J.  H.  B., 

9  Harden    v.    Harden,    26    GaApp 
192,  105  SE  869. 
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and  shall  further  believe  that  she  has  been  unable  since  said 
accident,  and  will  be  unable  in  the  future  for  any  length  of 
time,  to  perform  the  same  services  by  reason  of  any  injuries 
received  in  the  accident  in  controversy  here,  then  I  instruct 
you  that  you  may  find  for  the  plaintiff  J.  H.  B,  such  sum  in 
damages  as  will  reasonably  and  fairly  compensate  for  such  loss 
of  services,  and  in  addition  thereto  you  will  allow  him  such 
sum  as  the  evidence  shows  he  has  necessarily  and  reasonably 
incurred  or  paid  in  employing  physicians  and  surgeons  to  treat 
his  said  wife,  together  with  any  reasonable  and  necessary  amount 
paid  or  incurred  for  hospital  and  ambulance  bills,  in  all  not 
exceeding  the  amount  alleged  therefor,  to  wit,  $10,198. lo 

Missouri. 

If  the  jury  find  for  plaintiff,  they  will  assess  his  damages  at 
such  sum  as  they  believe,  from  the  evidence,  will  be  a  fair  com- 
pensation to  plaintiff  for  any  expense  he  has  incurred  as  doctor's 
bills  on  account  of  the  injuries  to  his  wife,  not  exceeding  $150, 
and  also  for  such  expense,  if  any,  as  he  incurred  for  medicines 
and  appliances,  made  necessary  by  said  injuries,  not  exceeding 
$50.00,  and  also  for  any  expense  which  he  incurred  for  hired 
nurses,  if  any,  not  exceeding  in  all  $300,  and  also  for  such  loss 
of  service  of  his  said  wife,  if  any,  as  was  occasioned  by  said 
injuries,  and  for  future  loss  of  service,  if  any,  which  the  jury 
believe,  from  the  evidence,  will  in  all  reasonable  probability  be 
occasioned  to  plaintiff  on  account  of  the  injuries  to  his  said  wife, 
not  exceeding  $2,000.' ' 

Wisconsin. 

The  fifth  question  is  this : 

What  amount  of  loss  did  the  plaintiff  A.  C.  suffer  as  the 
proximate  result  of  said  injuries  to  his  wife? 

The  loss  sustained  by  the  plaintiff  A.  C.  as  the  proximate  re- 
sult of  this  collision  consists  of  two  elements :  First,  he  was  under 
obligation  to  furnish  for  his  wife  all  such  medical  and  surgical 
services  and  care  and  nursing  as  reasonably  appeared  necessary 
to  care  for  her  and  cure  her  of  her  injuries  received  at  the  time 
of  the  collision.  All  expenses  therefore  which  he  in  good  faith 
and  with  reasonable  judgment  incurred  constitute  loss  which  you 
should  include  in  your  answer  to  this  question.  Second,  it  appears 
that  he  lost  the  value  of  such  services  and  assistance  as  his  wife 
would  have  rendered  to  him  in  keeping  his  home  and  aiding  in 
his  business  in  case  she  had  not  met  with  the  collision,  and  which 
she  was  unable  to  render  because  of  said  collision.  You  should 

1  o  Burk  v.  Extrafine  Bread  Bak-          '  '  Tandy  v.  St.  Louis  Transit  Co., 
ery,  208  Cal  105,  280  P  522.  178  Mo  240,  77  SW  994. 
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provide  in  your  finding  for  a  reasonable  compensation  for  that 
loss.  The  sum  of  these  two  elements  constitute  the  loss  of  the 
plaintiff  A.  C.12 

§  1882.    Recovery  by  husband  for  death  of  wife. 

The  other  phases  of  plaintiff's  claim  for  damages  have  refer- 
ence to  the  expenses  which  he  says  were  caused  him  by  reason 
of  this  collision ;  expenses  incurred  by  him  in  relation  to  his  own 
injuries,  which  consist  of  medical  and  hospital  services;  expenses 
which  were  caused  to  him  by  reason  of  the  injuries  to  his  wife 
and  son;  and  with  reference  to  the  wife,  the  expenses  incident 
to  her  proper  burial.  In  all  of  these  this  man,  being  the  husband 
of  the  wife  and  the  father  of  the  minor  son,  is  liable  for  the 
expenses  so  incurred,  and  they  are  a  proper  part  of  the  damages 
to  be  compensated  to  him  if  he  is  entitled  to  compensation,  and 
he  is  entitled  to  be  reimbursed  for  the  fair  and  reasonable  value 
of  all  such  services  and  expenses  that  were  required  of  him  in 
connection  with  these  results  of  the  collision  in  question. 

It  is  also  claimed  by  him,  both  as  to  himself  and  his  son, 
that  some  future  expense  may  be  needed,  and  in  these  respects 
the  rule  which  I  gave  you  with  reference  to  future  damages  in 
relation  to  his  personal  injuries  has  specific  application  to  any- 
such  claim  in  this  connection.  It  is  the  purpose  of  the  law  to 
compensate  a  person,  who  has  sustained  injuries  through  the 
fault  of  another,  as  fully  and  as  completely  as  it  is  possible  in 
dollars  and  cents  to  make  compensation  for  such  injuries.  This, 
I  suggest  to  you,  in  Mr.  C/s  case  does  not  have  reference  to  the 
pain  and  suffering  that  may  have  been  caused  to  his  son.  That 
is  the  son's  separate  case  and  will  be  another  matter  for  some 
other  consideration.  It  does  not  have  reference  to  the  loss  of 
his  wife  or  any  mental  anguish  that  may  have  come  to  him  by 
reason  of  her  death  as  a  result  of  this  collision.  It  is  the  pecuniary 
loss  which  came  to  him  incident  to  her  death  in  the  way  of 
expense,  and  that  alone.  These  other  matters  may  be  cared  for 
in  some  other  action.  I  mention  this  to  you  that  there  may  be  no 
confusion  in  your  minds  with  reference  to  the  inclusiveness  of 
the  plaintiff's  claims.13 

§  1883.    Community  property. 

The  presumption  in  law  in  this  state  is  that  property  pur- 
chased ten  years  after  marriage  by  either  the  wife  or  husband 

1 2  Cohen     v.     Freeman,     Circuit          1 3  Chambers  v.  West  Penn  Por- 
Court,  Marathon  County,  Wisconsin,      warding  'Co.,  Common  Pleas  Court, 

Huron  County,  Ohio,  No.  15524. 
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was  purchased  with  community  funds,  and  the  burden  of  proof  to 
the  contrary  rests  upon  the  party  seeking  to  disprove  same ;  and 
in  this  case  I  charge  you  that  unless  you  believe  from  the  evi- 
dence to  your  satisfaction  that  the  defendant  I.  has  overcome 
this  presumption,  your  findings  will  be  that  the  property  in 
question  was  purchased  from  community  funds.14 

§  1884.    Deed  of  wife. 

If  the  jury  are  reasonably  satisfied  from  the  evidence  that 
the  defendant  was  the  wife  of  T.  F.  at  the  time  that  the  paper 
purporting  to  be  a  deed  from  M.  E.  M.  to  N.  S.  was  executed, 
and  was  then  living  with  him  as  his  wife,  then  such  paper  was 
not  binding  on  defendant,  Mrs.  F.,  as  a  deed. ' 5 

§  1885.     Right  to  wife's  services;  waiver. 
Georgia. 

Now,  gentlemen,  further  on  the  question  of  the  husband  being 
the  head  of  the  family  in  this  State,  the  husband  is  entitled  to 
the  services  of  the  wife  in  and  about  the  home.  I  charge  you 
in  that  connection,  gentlemen,  that  the  husband  may  by  agree- 
ment, implied  or  express,  waive  his  right  to  the  earnings  of  this 
wife  about  the  home.  Whether  or  not  that  happened  in  this  case, 
gentlemen,  is  a  question  of  fact  for  you  to  determine  under  the 
evidence  in  this  case,  applying  rules  of  law  which  I  have  and  will 
give  you  in  the  charge. 

If  you  find  that  her  husband  did  not  either  by  express  agree- 
ment or  by  implied  agreement  give  her  the  right  or  waive  his 
right  to  her  earnings  and  thereby  give  her  the  right  to  claim  and 
to  sue  for  these  services  that  she  has  alleged  she  rendered,  then 
again  you  would  find  in  favor  of  the  defendant,  gentlemen. 

On  the  other  hand,  if  you  find  that  these  services  were  ren- 
dered, that  the  plaintiff  was  given  the  right  by  her  husband  to 
sue  for  these,  that  he  told  her,  as  she  claims,  that  "I  am  waiving 
right  in  effect,  or  this  is  your  house,  you  can  collect  for  this 
board,  or  whatever  these  services  you  are";  if  you  find  that  he 
told  her  that,  either  by  express  agreement  or  by  implied  agree- 
ment, that  she  could  collect  for  those,  then  I  charge  you  that  if 
you  find  that  she  did  render  those  services  and  under  this  evi- 
dence you  will  have  to  determine  what  those  services  are  reason- 
ably worth ;  that  is  for  you  to  determine. ' 6 

r4Moss  v.  Ingram  (TexCivApp),          l6Guyton   v.    Young,   84    GaApp 
224  SW  258.  155,  65  SE2d  858. 

18  Doe  ex  dem.  Windsor  Realty 
Co.  v.  Finnegan,  216  Ala  431,  113 
S  277. 
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Minnesota. 

The  services  of  a  wife  with  respect  to  the  family  household 
belong  to  her  husband;  he  may  waive  his  right  thereto  and 
consent  that  she  receive  compensation  therefor  from  another 
party,  provided  such  arrangement  is  made  in  good  faith  and  the 
rights  of  creditors  are  not  affected,  and  there  is  no  question  of 
set-off  or  counterclaim;  but  where  such  set-off  or  counterclaim 
exists  against  the  husband,  then  it  must  appear  that  the  party 
to  be  charged  for  the  compensation  for  the  services  had  knowl- 
edge of  such  arrangement  and  assented  to  and  acquiesced 
therein. ' 7 

§  1886.    Husband  as  wifete  agent. 

The  first  question  is  this : 

Did  the  plaintiff  on  or  before  January  1,  19 — ,  expressly 
authorize  her  husband  to  sell  the  timber  then  standing 
upon  the  lands  described  in  the  complaint? 

This  question  inquires  about  "express  authority."  Did  the 
plaintiff  by  express  words  give  her  husband  authority  to  sell  the 
timber  in  question  at  any  time  on  or  before  January  7,  19 — ? 
The  burden  of  proof  rests  upon  the  defendant  to  support  the 
affirmative  of  this  proposition.  If  you  become  satisfied  to  a 
reasonable  certainty  by  a  preponderance  of  the  evidence  on  the 
subject  that  such  express  authority  was  given,  then  you  will 
answer  this  question  "Yes."  Otherwise  you  will  answer  it  "No." 

The  authority  here  inquired  about  concerns  all  the  timber  cut 
by  the  defendant.  Authority  to  cut  30,000  feet,  or  any  other 
amount  less  than  all  that  was  cut  by  defendant,  would  not  consti- 
tute the  authority  inquired  about  in  this  action. 

Such  authority  could  be  given  by  spoken  words  and  without 
any  writing.18 

§  1887.    Wife's  contract  with  broker. 

Under  the  law  of  Indiana  a  married  woman  could  not,  at  the 
time  of  making  the  broker's  commission  contract  in  question, 
contract  for  the  sale  and  conveyance  of  her  real  estate  unless 

her  husband  joined  in  such  contract  and  conveyance. 

*     *     * 

If  you  find  from  the  evidence  that  defendant  made  a  promise 
in  writing  to  pay  to  plaintiff  a  certain  sum  as  alleged  in  the 
complaint  for  the  procuring,  as  provided  in  the  complaint,  of  a 

1 7  Empenger    v.    Empenger,    194          ' 8  Stock    instruction    of    Circuit 
Minn  219,  259  NW  795,  261  NW  185.      Judge  A.  H.  Reid,  Wausau,  Wiscon- 
sin. 
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purchaser  for  the  property  in  question,  and  that  plaintiff  did 
procure  and  produce  a  person  able  and  willing  to  buy  said  prop- 
erty at  and  upon  the  terms  stipulated  in  the  contract  and  that 
defendant  then  failed  to  keep  her  part  of  the  agreement  as  to 
payment  of  the  commission  in  question,  then  your  finding  should 
be  for  the  plaintiff  in  such  an  amount  as  you  find  from  the  evi- 
dence she  agreed  to  pay. 

If,  however,  you  find  from  the  evidence  that  defendant  was, 
at  the  time  in  question,  a  married  woman  and  could  not  in  her 
individual  and  sole  capacity  sell  or  convey  the  property  in  ques- 
tion to  any  prospective  purchaser  and  that  the  husband  of  said 
defendant  would  not  join  in  a  conveyance  of  the  property  in 
question,  and  if  you  further  find  that  plaintiff,  at  the  time  such 
contract  was  made  with  defendant  and  at  the  time  of  presenting 
his  prospective  purchaser,  knew  that  defendant  was  under  such 
legal  disability  and  could  not  in  her  individual  and  sole  capacity 
sell  and  convey  the  property  in  question  and  further  that  defend- 
ant's husband  would  not  join  in  a  conveyance  of  such  property, 
then  and  in  that  event  plaintiff  cannot  recover  from  the  defend- 
ant; for  in  such  case  he  would  be  seeking  advantage  of  an  im- 
possibility which  he  knew  at  the  time  could  not  be  overcome  and 
for  which  neither  prospective  seller  nor  buyer  could,  under  the 
circumstances,  contract. ' fl 

§  1888.    Rights  as  guests  in  hotel  room. 

The  guest  of  a  hotel  is  entitled  to  the  exclusive  use  and  occu- 
pancy of  his  room,  but  subject  to  the  right  of  the  hotel  keeper, 
his  agents,  and  servants  to  enter  the  room  at  proper  times  and 
for  proper  purposes;  and  it  is  the  duty  of  the  guest  to  admit 
the  agents  and  servants  of  the  hotel  keeper  when  they  seek  in  a 
proper  manner,  at  proper  times,  and  for  proper  purposes  to  com- 
municate with  the  guest  in  his  room. 

*  *     * 

A  hotel  keeper  has  the  right  to  make  and  enforce  such  reason- 
able rules  as  may  be  designed  to  prevent  immorality  or  any  form 
of  misconduct  that  may  be  offensive  to  other  guests,  or  that  may 
bring  his  hotel  into  disrepute,  or  that  may  be  inconsistent  with 
the  generally  recognized  properties  of  life ;  and  to  this  right  of 

the  hotel  keeper  the  guests  must  submit. 

*  *     * 

If  you  are  reasonably  satisfied  from  the  evidence  that  the 
agents  or  servants  of  the  defendants  were  not  abusive  or  insult- 

l9Burkhart  v.  Ledgerwood,  Cir- 
cuit Court,  Marion  County,  Indiana, 
No.  37843. 
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ing  at  the  time  when  they  knocked  upon  the  plaintiff's  door  and 
inquired  as  to  who  were  the  occupants  of  his  room,  at  the  time 
referred  to  in  the  complaint,  then  the  plaintiff  is  not  entitled  to 

recover. 

*  *     * 

If  you  find  from  the  evidence  that  the  plaintiff  is  entitled  to 
recover,  he  would  not  be  entitled  to  recover  any  damages  on 
account  of  any  fright,  humiliation,  or  nervousness  that  his  wife 
may  have  suffered  by  reason  of  the  matters  and  things  com- 
plained of  in  the  plaintiff's  complaint. 

*  *     * 

A  subsequent  apology  on  the  part  of  its  manager  does  not  re- 
lieve the  defendant  from  liability  for  any  wrongful  act  or  conduct 
that  the  jury  may  believe  from  the  evidence  had  been  previously 
committed  by  the  agents  or  servants  of  defendant  while  engaged 
within  the  line  and  scope  of  his  employment  as  alleged  in  the 
complaint.20 

§  1889.     Torts  of  wife. 

Arizona. 

If  you  find  that  the  defendant  M.  S.  was  operating  the  car 
in  the  community  enterprise  of  herself  and  her  husband,  that 
even  though  the  husband  was  not  driving,  not  personally  at  the 
time  responsible  for  the  injury,  yet  he  will  be  bound  equally 
with  the  defendant  M,  S.  if  you  find  against  her.  That  is,  if  you 
find  that  the  sole  proximate  cause  of  the  injury  was  her  negli- 
gent operation  of  the  automobile,  you  will  find  against  the  de- 
fendants jointly,  that  is,  J.  S.  and  M.  S.2 ' 

Indiana. 

In  determining  whether  the  defendant  S.  S.  is  liable  for  A.  S/s 
negligence,  if  any,  resulting  in  a  personal  injury  to  the  plaintiff 
growing  out  of  a  collision,  you  will  determine  whether  the  hus- 
band, S.  S.,  provided  said  automobile  for  the  uses  of  himself  and 
his  wife ;  and  if  you  find  that  for  the  mere  pleasure  of  herself 
she  was  driving  said  automobile  at  the  time  alleged  in  plaintiff's 
complaint  that  she  was  driving  said  machine,  such  fact  alone 
would  not  be  sufficient  to  make  her  his  agent,  and  he  would  not 
be  liable  for  his  wife's  negligence  resulting  in  personal  injury  to 
the  plaintiff.  A  husband  who  furnishes  an  automobile  for  the 
pleasure  of  his  family  and  permits  his  wife  to  drive  whenever 

20Dixon  v.    Hotel   Tutwiler    Op-          2I  Selaster  v.   Simmons,   39  Ariz 
erating  Co.,  214  Ala  396,  108  S  26.         432,  7  P2d  258. 
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she  desires  is  not  responsible  for  her  negligent  use  of  the  car 
when  driving  exclusively  for  her  own  purposes. 

*  *     * 

In  determining  whether  S.  S.,  one  of  the  defendants  in  this 
action,  is  liable  for  negligence,  if  any,  of  A.  S.,  in  operating  the 
automobile  which  collided  with  the  automobile  in  which  plaintiff 
was  riding,  if  you  so  find,  you  will  have  to  find  from  all  of  the 
evidence  that  there  was  an  agency  at  the  time  and  place  in  which 
the  collision  occurred,  and  that  the  said  A.  S.  was  acting  within 
the  scope  of  her  agency  and  performing  a  duty  which  is  con- 
nected with  the  said  S.  S.'s  business.22 

§  1890.     Actions  between  spouses. 

The  relationship  of  husband  and  wife  as  shown  in  this  case 
does  not  change  in  any  particular  the  relative  rights  of  the 
parties.  Both  stand  in  the  same  attitude  toward  each  other  as 
though  they  were  strangers  and  the  same  rules  of  law  apply  as 
to  those  who  have  no  marital  relations  toward  each  other. 

*  *     * 

If  you  find  from  the  evidence  in  the  case  that  the  automobile 
in  question  is  owned  by  both  plaintiff  and  defendant,  that  is,  that 
both  parties  have  a  joint  interest  or  ownership  in  it,  then  in  such 
event  either  one  would  be  entitled  to  the  possession  of  it;  and 
your  verdict  should  be  for  the  defendant.23 

§  1891.     Wife's  action  for  own  personal  injuries. 

Indiana. 

If  you  find  from  a  fair  preponderance  of  the  evidence  that  the 
plaintiff,  E.  E.  G.,  was  at  the  time  of  the  accident  complained  of, 
ever  since  has  been,  and  is  now,  a  married  woman,  the  wife  of 
one  F.  G.,  then  I  instruct  you  that  in  this  action  the  plaintiff  can 
recover  nothing  for  doctor's  bills,  nurse  hire,  loss  of  companion- 
ship, injuries  to  the  automobile,  repairs,  household  expenses, 
automobile  hire,  attorney  fees,  or  any  other  expenses  or  outlays 
connected  with  or  relating  to  the  injuries  complained  of  in  her 
complaint ;  but  all  of  such  items  of  expenditure  must  be  recovered, 
if  at  all,  by  her  husband  in  a  separate  suit  or  action.24 

22  Homontowski  v.  Silverstein,  24  Grove  v.  Rubach,  Superior 
Superior  Court,  Lake  'County,  Indi-  Court,  Lake  County,  Indiana,  No. 
ana.  21586. 

23Laraway  v.  Laraway,  Circuit 
Court,  Marion  County,  Indiana,  No. 
39184. 
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Michigan. 

If  you  find  by  a  preponderance  of  the  evidence  in  the  case 
that  the  plaintiff  has  paid,  or  has  agreed  to  pay,  the  charges 
for  medical  treatment  for  the  injuries  which  she  sustained  by 
reason  of  the  negligence  of  the  defendant,  out  of  her  own  per- 
sonal estate,  and  that  such  expenses  were  charged  to  her  individ- 
ually, and  she  was  given  sole  credit  for  the  same,  she  would  be 
entitled  to  recover  such  sum  so  expended  or  incurred  for  such 
medical  treatment.  But  before  you  can  allow  her  anything  for 
her  medical  treatment  and  for  her  loss  of  services,  you  must  find 
that  the  agreement  existed  between  her  and  her  husband  that 
she  should  have  her  earnings ;  and  on  the  question  of  her  doctors' 
bills  you  must  find  first  that  the  credit  was  given  to  her  solely 
and  individually  without  any  expectation  of  coupling  somebody 
else  with  her  in  paying  the  doctors*  bills.25 

Missouri. 

The  plaintiff  cannot  recover  any  sum  whatever  on  account  of 
her  inability  to  perform  her  household  duties,  or  for  any  loss  of 
time  from  her  household  duties  which  she  may  have  heretofore 
sustained  or  may  hereafter  sustain.26 

§  1892.    Alienation  of  affections. 
Iowa. 

You  are  instructed  that  the  ultimate  question  for  your  deter- 
mination in  this  case  is : 

Did  the  defendants,  or  any  one  of  them,  alienate  from 
plaintiff  his  wife's  affections? 

In  this  connection  you  are  told  that  the  law  presumes  that 
the  wife  had  affection  for  her  husband,  and  that  it  would  rest  on 
the  defendants  to  prove  by  the  evidence  that  plaintiff's  wife  did 
not  have  affection  for  the  plaintiff  at  the  time  in  question.27 

Kentucky. 

If  the  jury  believe  from  the  evidence  that  the  defendants  J.  P. 
H.  and  M.  E.  H.,  parents  of  the  wife,  or  either  of  them,  wrongfully 
and  maliciously,  and  for  the  purpose  of  alienating  the  affections 
of  plaintiff's  wife  from  him,  made  statements  to  the  plaintiff's 
wife  or  talked  to  her  or  so  acted  toward  her  and  the  plaintiff  as 
to  poison  her  mind  against  the  plaintiff,  and  cause  the  plaintiff's 
wife  to  abandon  him,  and  that  the  affections  of  the  plaintiff's  wife 

25  Boyle    v4    Saginaw,    124    Mich      son  v.   Costigan,  122  Mich   596,  81 
348,  82  NW  1057.  NW  559. 

See  also  Englehart  v.  Richter,  136          26  Newell  v.  St.  Louis  Transit  Co., 
Ala  562,  33  S  939;  Kocher  v.  Pal-      108  MoApp  530,  84  SW  195. 
metier,  112  la  84,  83  NW  816;  John-         27  Weyer   v.    Vollbrecht,    208    la 

914,  224  NW  568. 
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were  thereby  alienated  from  him,  and  that  he  thereby  lost  the 
comfort  of  his  wife's  society,  they  should  find  for  the  plaintiff 
against  both  the  defendants,  if  they  believe  from  the  evidence 
that  both  did  the  things  mentioned  in  this  instruction  wrongfully 
and  maliciously  and  with  the  purpose  mentioned  in  this  instruc- 
tion; or  if  they  believe  from  the  evidence  that  only  one  of  the 
defendants  did  the  things  mentioned  in  this  instruction  wrong- 
fully and  maliciously  and  with  the  purpose  above  indicated,  they 
should  find  for  the  plaintiff  only  against  that  defendant. 

*  *     * 

The  defendants,  being  the  parents  of  the  plaintiff's  wife,  had 
the  right  to  receive  their  daughter  into  their  home  and  to  harbor 
her  there ;  also  the  right  to  counsel  and  advise  her  regarding  her 
relations  to  the  plaintiff,  in  good  faith  on  reasonable  grounds, 
and  in  the  honest  desire  to  promote  her  welfare  and  happiness, 
and  they  are  not  responsible  for  doing  any  of  these  things  unless 
they  acted  not  in  good  faith,  as  above  defined,  but  wrongfully  and 
maliciously. 

If  the  jury  find  for  the  plaintiff,  they  should  fix  the  damages 
at  such  a  sum  as  they  may  believe  from  the  evidence  will  fairly 
and  reasonably  compensate  the  plaintiff  for  the  loss  of  his 
wife's  society,  assistance,  affection,  and  companionship,  and  for 
any  mental  suffering  the  jury  may  believe  from  the  evidence  the 
plaintiff  endured  thereby,  not  to  exceed  $10,000,  the  sum  claimed 
by  the  plaintiff  in  his  petition.28 

Maryland. 

It  must  appear  by  a  preponderance  of  the  evidence  that  the 
alienation  and  abandonment  of  the  plaintiff  by  his  wife,  if  any, 
was  caused  by  the  direct  and  active  interference  of  the  defendant, 
and  the  burden  of  proof  is  upon  the  plaintiff  to  show  this  before 
he  can  recover  against  the  defendant. 

*  *     * 

Unless  the  jury  believe  from  the  evidence  in  this  case  that 
the  defendant  was  intentionally  guilty  of  such  conduct  as  was 
calculated  to  prejudice  plaintiff's  wife  against  him  and  to  alienate 
her  from  him  and  to  induce  her  to  leave  him  and  remain  apart 
from  him;  and  that  such  effect  was  intended  by  the  defendant 
to  be  produced,  and  was  actually  produced  by  his  (her)  conduct, 
your  verdict  must  be  for  the  defendant.29 

28  Hostetter    v.    Green,  150    Ky     of  affections  and  not  abandonment, 
551,  150  SW  652.  but  since  the  plaintiff  charged  both 

29  Buch  v.  Hulcher,  180  Md  309,     alienation   of   his   wife's    affections 
23  A2d  829.  and  abandonment  by  her,  a  request 

In  the  case  cited  it  was  said  that      for    the    foregoing    charge    should 
the  gist  of  the  action  is  alienation     have  been  granted. 
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Michigan. 

If  you  find  from  the  evidence  in  this  case  that  the  defendant, 
W.  W.,  had  knowledge  that  G.  B.  was  a  married  man,  then  she 
would  be  guilty  of  malice  and  intent  to  injure  plaintiff,  as  charged, 

and  your  verdict  should  be  for  the  plaintiff. 

#  *     # 

The  issue  is  a  very  narrow  one.  Did  the  defendant  have  knowl- 
edge and  did  she  knowingly  receive  the  attention  of  G.  B.?  Did 
she  do  it  with  a  wicked  design  intentionally  to  deprive  this  plain- 
tiff of  her  husband,  his  affections,  his  society,  and  his  support? 

*  *     * 

As  requested  by  the  defense  I  charge  you  that  this  is  an  action 
for  enticing  and  alienation  of  the  affections  of  the  plaintiff's 
husband,  and  in  this  action  the  burden  rests  upon  the  plaintiff 
to  establish  by  evidence  that  the  defendant  actually  enticed  the 
plaintiff's  husband  and  that  she  did  so  maliciously  and  intention- 
ally. The  burden  is  upon  the  plaintiff  to  show  that  the  defendant 
actively  used  her  influence  to  persuade  the  plaintiff's  husband  to 
withdraw  his  affections  from  Mrs.  B,  and  to  devote  his  affections 
to  the  defendant.  It  is  not  sufficient  for  the  plaintiff  to  show  that 
the  defendant  merely  yielded  passively  to  G.  B.'s  attention  or 
advances  unless  she  encouraged  or  invited  them  by  her  words  or 
actions.  If  he  bestowed  his  affections  upon  the  defendant  in  the 
first  instance  without  encouragement  or  persuasion  from  her, 
then  she  is  not  guilty  of  enticement  and  your  verdict  should  be 
"No  cause  of  action."  The  burden  is  upon  the  plaintiff  to  show 
that  the  defendant  acted  maliciously  with  intent  to  commit  a 
wrongful  act.30 

Missouri. 

Plaintiff's  Instructions 

[A  husband  is  entitled  to  the  affection,  society,  companion- 
ship, comfort  and  aid  of  his  wife.  The  law  gives  him  a  right  of 
action  against  any  person  who  wilfully  and  maliciously  entices, 
persuades,  induces  or  influences  his  wife  to  separate  and  remain 
apart  from  him.] 

Therefore,  if  you  shall  believe  from  the  evidence  that  the 
defendant  wilfully  and  maliciously,  with  the  purpose  and  intent 
to  cause  the  separation  of  plaintiff's  wife  from  him,  and  to  cause 
her  to  remain  apart  from  him  [enticed,  persuaded,  induced  or 
influenced  her  to  separate  and  remain  apart  from  him],  and 
that  he  thereby  accomplished  such  purpose  and  intent,  then  your 
verdict  shall  be  in  favor  of  the  plaintiff,  and  you  shall  assess  his 

so  Bresch  v.  Wolf,  243  Mich  638, 
220  NW  737. 
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damages  in  such  sum  as  you  may  believe  from  the  evidence  will 
reasonably  compensate  him  for  the  deprivation  and  loss  of  his 
wife's  society,  comfort,  companionship  and  aid. 

*  *     * 

[The  court  instructs  you  that  it  is  not  necessary  that  the 
plaintiff  prove  that  he  had  the  love  and  affection  of  his  wife, 
and  that  a  stranger  has  no  right  to  interfere  with  his  domestic 
relations  and  destroy  any  possibility  of  future  affection  springing 
up  between  the  husband  and  wife.  Although  the  jury  might 
believe  from  the  evidence  that  the  home  life  of  the  plaintiff  and 
his  wife  was  unpleasant,  that  fact  would  not  justify  the  de- 
fendant in  intermeddling,  if  you  find  from  the  evidence  that 
he  did  so,  with  plaintiff's  domestic  affairs],  and  if  you  find  he 
did  so  intermeddle,  and  if  the  jury  believes  from  the  evidence 
that  plaintiff's  wife  still  would  have  lived  and  remained  with 
him  if  it  had  not  been  for  the  wrongful  acts,  conduct  and  influ- 
ence of  defendant,  if  any,  and  she  was  induced  to  separate  and 
remain  apart  from  plaintiff  by  the  intentional  wrongful  acts, 
conduct  and  influence  of  defendant,  and  that  said  acts,  conduct 
and  influence  were  naturally  calculated  to  cause  such  separation, 

then  your  verdict  will  be  for  the  plaintiff,  and  against  defendant. 

*  *     * 

[You  are  further  instructed  that  it  is  unnecessary  for  plain- 
tiff to  prove  that  defendant  directly  requested  plaintiff's  wife 
to  leave  him  or  to  remain  apart  from  him],  but  if  the  jury 
believe  from  the  evidence  in  the  cause  that  defendant  was 
intentionally  guilty  of  such  conduct  as  was  calculated  to  preju- 
dice plaintiff's  wife  against  him,  and  to  alienate  her  from  him, 
and  to  induce  her  to  leave  him,  to  remain  apart  from  him;  and 
that  such  effect  was  intended  by  defendant  to  be  produced,  and 
was  actually  produced  by  his  conduct,  then  the  jury  should  find 

a  verdict  for  the  plaintiff. 

*  *     * 

[The  plaintiff  was  entitled  to  the  society,  comfort,  assistance 
and  companionship  of  his  wife,  free  from  wilful  interference  of 
others,  and  the  law  gives  him  a  right  of  action  against  anyone 
who  wilfully  and  wrongfully  deprives  him  of  those  rights.] 

If,  therefore,  you  believe  and  find  from  the  evidence  that 
plaintiff,  A.  F.,  and  M.  F.  were  husband  and  wife  and  that  they 
were  living  and  cohabiting  together  as  such  husband  and  wife, 
and  that  prior  to  the  time  plaintiff  separated  from  her,  defend- 
ant wrongfully,  wantonly  and  from  improper  motive,  persuaded 
and  [or]  induced  the  said  M.  F.  to  become  cold  and  distant  and 
to  deprive  the  plaintiff  of  the  society,  comfort,  assistance  and 
affections  of  his  said  wife,  then  your  verdict  will  be  in  favor  of 
the  plaintiff. 
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Defendant's  Instructions 

The  court  instructs  the  jury  that  in  order  to  entitle  plaintiff 
to  maintain  this  action,  the  plaintiff  must  show  the  enticing 
of  his  wife,  and  that  a  wrongful  act  or  acts  of  the  defendant  was 
the  cause  of  the  interference  complained  of;  and,  if  the  jury 
believe  that  the  cause  of  interference  complained  of  was  the 
voluntary  bestowal  of  the  plaintiff's  wife's  affections  upon  the 
defendant,  who  did  nothing  wrongful  to  gain  such  affections, 
then  it  will  be  the  duty  of  the  jury  to  find  a  verdict  for  the 

defendant. 

*     *     * 

[If  you  find  that  the  plaintiff's  conduct  towards  his  wife  was 
such  as  to  render  her  life  with  him  intolerable,  and  that  because 
of  such  conduct  on  his  part  she  withdrew  her  affections  from 
him],  and  that  such  withdrawal  of  affections  was  not  caused 
by  any  act  or  procurement  of  the  defendant,  then  you  will  find 
the  issues  in  favor  of  the  defendant  (upon  the  second  count  of 
plaintiff's  petition). 

The  court  further  instructs  the  jury  that  before  you  can  find 
the  issues  for  the  plaintiff  against  the  defendant,  you  must  be- 
lieve and  find  from  the  evidence  that  defendant  intentionally 
influenced  the  wife  of  the  plaintiff  to  withdraw  her  affections 
from  the  plaintiff  afid  [or]  desert  him.  It  is  not  enough  for 
plaintiff  to  show  merely  that  defendant  was  friendly  with  the 
wife  of  plaintiff,  knowing  at  the  time  that  she  and  the  plaintiff 
were  having  discord  in  their  marital  relations.  Nor  is  it  sufficient 
that  you  should  believe  merely  that  defendant's  conduct  in  his 
association  with  plaintiff's  wife  amounted  to  impropriety,  or 
was  even  of  a  scandalous  nature,  but  before  you  can  find  for 
plaintiff,  it  must  be  shown  by  the  evidence  that  defendant's 
conduct,  in  his  association  with  the  wife  of  plaintiff,  was  im- 
proper and  wrongful,  and  further,  that  defendant  intended  by 
such  conduct  to  cause  plaintiff's  wife  to  withdraw  her  affections 
from  him  or  desert  him,  and,  in  addition  to  this,  it  must  be 
shown  by  the  evidence  that  such  conduct  on  the  part  of  the  de- 
fendant, B.  E.,  did  in  fact  cause  the  wife  of  plaintiff  to  with- 
draw her  affections  from  plaintiff  or  desert  him.  If  plaintiff  has 
failed  to  prove  any  one  of  these  facts  by  the  greater  weight  of 
the  evidence,  it  will  be  your  duty  to  find  the  issues  for 
defendant.3 1 

31  Farrow  v.  Roderique  (MoApp),  been  supplied  for  the  substance  of 

224  SW2d  630,  affirming  judgment  that  given,  and  to  meet  some  objec- 

on  verdict  for  plaintiff.  tions  of  appellant  and  suggestions 

The  language  within  the  brackets  of  the  appellate  court, 
in  the  instructions  shown  here  has 
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The  court  instructs  the  jury  that  in  order  to  entitle  plain- 
tiff to  maintain  this  action  insofar  as  alienation  of  affections  is 
concerned,  the  plaintiff  must  show  the  enticing  of  her  husband, 
and  that  the  wrongful  act  or  acts  of  the  defendant  was  the  cause 
of  the  interference  complained  of;  and,  if  the  jury  believes  that 
the  cause  of  interference  complained  of  was  a  voluntary  bestowal 
of  the  plaintiff's  husband's  affections  shown  the  defendant,  who 
did  nothing  wrongful  to  gain  such  affections,  then  it  will  be  the 
duty  of  the  jury  to  find  a  verdict  for  the  defendant  as  to  her 
action  for  alienation  of  affections. 

The  court  further  instructs  the  jury  that  before  you  can  find 
the  issues  for  the  plaintiff  and  against  the  defendant  as  to  her 
claim  for  alienation  of  affections,  you  must  find  from  the  evidence 
that  the  defendant  intentionally  influenced  the  husband  of  the 
plaintiff  to  withdraw  his  affections  from  plaintiff.  It  is  not 
enough  for  plaintiff  to  show  merely  that  the  defendant  was 
friendly  with  the  husband  of  plaintiff,  nor  is  it  sufficient  that 
you  should  find  merely  that  defendant's  conduct  in  her  associa- 
tions with  plaintiff's  husband  amounted  to  impropriety,  or  was 
even  of  a  scandalous  nature,  but  before  you  can  find  for  plaintiff 
as  to  her  claim  for  alienation  of  affections,  it  must  be  shown  by 
the  evidence  that  defendant's  conduct  in  her  associations  with 
the  husband  of  plaintiff  was  improper  and  wrongful,  and  further, 
that  the  defendant  intended  by  such  conduct  to  cause  plaintiff's 
husband  to  withdraw  his  affections  from  her  or  that  such  conduct 
on  the  part  of  the  defendant,  E.  S.,  did  cause  the  husband  of 
plaintiff  to  withdraw  his  affections  from  plaintiff.  If  plaintiff 
has  failed  to  prove  any  one  of  these  facts  by  the  greater  weight 
of  the  evidence,  it  will  be  your  duty  to  find  the  issues  for  the 
defendant  as  to  plaintiff's  claim  for  alienation  of  affections.32 

If  the  jury  find  for  plaintiff,  they  will  assess  his  damages 
at  any  sum  they  may  deem  just,  not  exceeding  $10,000;  and 
in  estimating  his  damages  they  may  take  into  consideration 
the  injury  sustained  by  him  in  the  loss  of  the  comfort,  society, 
and  services  of  his  wife  and  the  wrong  and  injury  done  to  his 
own  feelings,  character,  and  condition;  and  they  may  allow 
such  sum  by  way  of  smart  money  as  they  consider  the  defendant, 
from  the  evidence  in  the  case,  by  his  conduct  deserves,  not 
exceeding  in  all  $10,000.33 

32  Sandier  v.  Schmidt  (Mo),  263  dence  upon  which  it  is  based.    Hence 
SW2d  35.  while  "it  is  improper  to  assume  in 

33  Hartpence  v.  Bodgers,  143  Mo  an  instruction  the  existence  of  facts 
623,   45  '  SW  650.     In  determining  which  are  for  the  jury  to  find,*'  yet 
the  propriety  of  an  instruction,  at-  "where  such  an  assumption  has  heen 
tention  should  be  paid  to  the  evi-  made  and  it  is  apparent  that  there 
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Ohio. 

If  you  find  by  a  preponderance  or  greater  weight  of  the  evi- 
dence that  [intentional  and  malicious]  acts  and  conduct  of  the 
defendants  [as  alleged  in  the  petition]  taken  in  conjunction 
with  the  acts  and  conduct  of  the  plaintiff  or  the  acts  and  con- 
duct of  Mr.  W.,  or  both,  contributed  to  alienate  the  affections 
of  Mrs.  W.  from  plaintiff,  then  your  verdict  must  be  for  plaintiff 

in  some  amount. 

*  *     * 

If  you  find  from  the  evidence  that  [intentional  and  malicious] 
acts  and  conduct  of  the  defendant  [as  alleged  in  the  petition] 
even  contributed  to  cause  alienation  of  affections  of  Mr.  W.,  I 
charge  you  that  it  is  no  defense  that  Mr.  W.  himself  encouraged 
defendant  in  her  such  acts  and  conduct.34 
Wisconsin. 

(1)  The  mere  fact,  if  you  should  find  it  to  be  a  fact,  that 
he  induced  Mrs.  B.  to  live  apart  from  her  husband,  and  that 
they  had  previously  lived  happily  together,  is  not  sufficient  to 
make  him  liable  or  to  raise  a  presumption  that  his  motive  was 

malicious,  as  would  be  the  case  if  he  were  a  stranger  to  Mrs.  B. 

*  *     * 

It  is  not  necessary  in  order  to  confer  a  right  of  action  that 
the  defendant's  conduct  be  the  sole  cause  of  the  alienation  or 
separation.  It  is  sufficient  if  the  conduct  of  the  defendant  was 

the  controlling  cause. 

*  *     * 

Evidence  tending  to  show  indifference  or  cruelty  of  the  hus- 
band to  his  wife  prior  to  the  alienation  and  of  the  unhappiness  of 
their  domestic  relations  only  goes  to  the  mitigation  of  damages 
and  not  to  a  justification  of  the  wilful  acts,  if  you  find  there  is  a 
malicious  act  of  the  defendant  in  causing  the  separation,  if  you 
find  he  did  cause  it.35 

(2)  You  are  instructed  that  if  the  jury  believe  from  the  evi- 
dence that  the  plaintiff  himself  by  his  own  misconduct  brought 

was  no  controversy  about  the  fact  ment  for  plaintiff  was  reversed  for 

so  assumed,  it  has  been  held  not  to  error  in  giving  another  instruction 

be  error."  at  request  of  plaintiff. 

Where    the    plaintiff's    wife's    af-  The    language    contained    within 

fections  are  alienated  and  she  has  the  brackets   has  been   supplied  to 

been    induced    to    desert    him,    the  correspond  with  a  suggestion  of  the 

plaintiff  is  entitled  to  recover  for  appellate    court,    although    the    in- 

the  loss  of  her  society,  comfort  and  structions  as  given  was  held  not  to 

services,  and  for  the  injury  done  to  be  error  in  view  of  other  portions 

his  own  feelings.  of  the  general  charge. 

3*  White  v.  Buchwalter,  49  OLA  3B  Baird  v.   Carle,   157   Wis    565, 

589,  75  NE2d  604,  [motion  to  certify  147  NW  834. 
overruled  in  31243],  in  which  judg- 
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about  the  trouble  between  him  and  his  wife,  or  that  she  of  her 
own  accord  left  him,  and  was  not  induced  so  to  do  wrongfully  and 
maliciously,  then  you  should  find  for  the  defendant.36 

§  1893.     Criminal  conversation. 

The  plaintiff  may  maintain  an  action  against  the  defendant 
for  criminal  conversation  with  plaintiff's  wife  without  showing 
actual  alienation  of  her  affections.37 

36Maahs  v.  Schultz,  207  Wis  624,  criminal  conversation  with  his  wife 

242  NW  195.  without    proof    that   his    wife   was 

37  Baltrunas    v.    Baubles,   23    Oh  seduced  or  that  her  affections  were 

App  104,  154  NE  747.  alienated. 

A  husband  may  maintain  an  ac- 
tion    against    the     wrongdoer    for 


CHAPTER  110 
IMPUTED  NEGLIGENCE 

Section  Section 

1895.  Imputing  negligence  of  driver      1898.     Husband  and  wife. 

of  vehicle  to  guest  gener-      1899.     Parent  or  custodian  and  child. 
ally.  1900.    Negligence  of  agent. 

1896.  Injury  due  to  sole  negligence      1901.    Degree   of   care   required   of 

of    driver   with   whom    in-  passenger  in  automobile  or 

jured  person  riding.  vehicle. 

1897.  Joint  enterprise  of  driver  of 

automobile  and  occupant. 

§  1895.    Imputing  negligence  of  driver  of  vehicle  to  guest 
generally.1 

California. 

If  you  believe  from  the  evidence  that  the  plaintiff  was  riding 
in  the  automobile  as  a  guest  of  the  operator  thereof,  and  if  you 
further  believe  from  the  evidence  that  she  had  neither  the  con- 
trol over  the  running  of  the  same,  nor  the  right  to  control  the 
driver  or  operation  of  the  said  automobile,  then  I  instruct  you 
that  the  negligence,  if  any,  of  the  driver  of  the  automobile  in 
which  plaintiff  was  riding  cannot  be  imputed  to  plaintiff  in  this 
case.2 

Connecticut. 

The  plaintiff  claims  to  have  proved  that  the  deceased  was 
on  the  back  seat  of  the  automobile ;  and  that  he  was  not  driving, 
and  had  no  control  over  the  operation  of  the  car.  If  the  jury 
find  this  to  be  the  fact,  then  he  is  in  no  wise  chargeable  with 
any  failure  of  the  driver  of  the  automobile  to  use  reasonable 
care.  But  before  the  plaintiff  can  recover  in  this  action  you 
must  be  satisfied  that  the  deceased  has  omitted  nothing  in  look- 
ing or  listening  for  himself  that  a  careful  and  prudent  man 
should  do  under  similar  circumstances.3 

Illinois. 

You  are  instructed  that  while  0.  0.  must  prove  that  she  exer- 
cised ordinary  care  at  and  prior  to  the  time  of  the  collision  in 
question,  yet  you  are  further  instructed  that  a  driver's  negligence 
cannot  be  imputed  to  a  guest  riding  in  the  car,  and  in  this  case, 
even  if  you  find  that  M.  M.  was  negligent  in  some  respect,  you 

1  See  also  §  397,  supra.  3  Weidlich  v.  New  York,  N.  H.  & 

*  Walters  v.  Du  Four,  132  'CalApp      H.  R.  Co.,  93  Conn  438,  106  A  323. 
72,  22  P2d  259,  23  P2d  1020. 
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are  instructed  that  her  negligence,  if  any,  cannot  be  charged 
against  or  imputed  to  O.  O.4 

Georgia. 

The  negligence  of  the  driver  of  an  automobile  is  not  imputable 
to  a  person  riding  therein  merely  as  a  guest  or  invitee,  and  such 
a  guest  may,  until  he  has  notice  to  the  contrary,  assume  that 
neither  the  driver  nor  others  upon  the  highway  will  be  negligent, 
and  may  also  assume  that  the  driver  will  exercise  the  proper  care 
to  avoid  the  negligence  of  others,  yet  the  guest  cannot  close  his 
eyes  to  known  or  obvious  dangers  arising  either  from  the  acts 
of  the  driver  or  from  the  acts  of  others,  and,  if  there  is  a  danger 
from  either  cause,  and  the  circumstances  are  such  that  it  would 
become  apparent  to  a  person  of  ordinary  prudence  in  like  circum- 
stances, then  it  is  the  duty  of  the  guest  to  do  whatever  a  person 
of  ordinary  prudence  would  or  should  do  in  the  same  or  like 
circumstances.8 

Indiana. 

It  is  the  law  in  the  state  of  Indiana  that  if  a  person  riding  in 
an  automobile  as  a  guest  of  the  owner,  being  then  and  there 
driven  by  the  owner  or  some  person  driving  the  same  at  his 
special  instance  and  request,  is  injured  as  a  result  of  concurrent 
negligence  of  said  driver  of  said  automobile  and  driver  of  an- 
other vehicle  or  automobile,  the  negligence  of  the  driver  of  said 
automobile  in  which  she  was  riding  as  a  guest  is  not  imputed 
to  such  guest.6 

Kentucky. 

The  negligence,  if  any,  of  the  driver  of  the  automobile  in 
which  plaintiff  was  riding,  in  failing  to  perform  some  one  or  more 
of  the  duties  required  of  him  by  the  second  instruction,  is  not 
attributable  to  the  plaintiff,  M.  S.,  unless  you  believe  from  the 
evidence  that  such  negligence,  if  any  there  was  upon  his  part, 
was  the  sole  cause  of  the  collision  between  said  two  automobiles 
and  the  injuries,  if  any,  to  the  plaintiff,  in  which  event  the  law 
is  for  the  defendant,  L.  K.,  and  you  will  so  find.7 

Missouri. 

If  the  plaintiff  was  riding  in  a  motor  vehicle  truck  owned  and 
driven  by  another,  and  over  which  he  neither  assumed  nor  exer- 

4  Ohlweiler  v.   Central  Engineer-  6  Cavanaugh    v.    Polk    Sanitary 

ing  Co.,  348  IllApp  246,  109  NE2d  Milk    Co.,    Circuit    Court,    Marion 

232.  County,  Indiana,  No.  44487. 

8  Eddleman  v.  Askew,  50  GaApp  7  Sweazy  v.  King,  248  Ky  432,  58 

540,  179  SE  247.  SW2d  659. 

See  Russell  v.  Bayne,  45  GaApp 
55,  163  SE  290. 
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cised  any  control,  and  over  which  plaintiff  had  no  control,  and 
he  was  injured  without  negligence  on  his  part,  then  the  negli- 
gence of  the  driver,  if  any,  was  not  attributable  to  plaintiff.8 

New  Jersey. 

One  who  while  riding  in  the  private  conveyance  of  another  is 
injured  by  the  negligence  of  a  third  party  may  recover  against 
the  latter,  notwithstanding  that  the  negligence  of  the  driver  of 
the  conveyance  contributed  to  the  injury,  where  the  person 
injured  is  without  fault,  and  has  no  authority  over  the  driver.9 

South  Carolina. 

The  negligence  of  the  driver  will  not  be  imputed  to  a  person 
merely  riding  in  a  vehicle  at  the  invitation  of  the  owner  and 
riding  gratuitously,  unless  such  passenger  assumes  control  or 
direction  of  the  conduct  of  the  driver.10 

Utah. 

The  negligence  of  the  driver  of  a  car  is  not  imputable  to  a 
guest  or  invitee  who  is  not  jointly  responsible  for  the  operation 
of  the  car. ' • 

Virginia. 

The  negligence  of  the  driver  of  an  automobile  will  not  be 
imputed  to  a  mere  passenger,  unless  the  passenger  has  or  ex- 
ercises control  over  the  driver. ' 2 

Washington. 

Any  negligence  on  the  part  of  J.  W.  in  equipping  said  spring 
wagon  or  in  driving  and  operating  the  same,  or  his  said  wife, 
whom  he  left  in  charge  while  said  spring  wagon  was  parked  at 
the  time  of  the  accident,  if  any  such  appears,  cannot  be  imputed 
to  M.  R.  W.,  and  the  plaintiff  is  not  deprived  of  his  right  of 
action  in  this  case  by  reason  of  any  negligence,  if  you  find  there 
was  any,  on  the  part  of  the  driver  of  said  spring  wagon  while 
the  same  was  parked,  and  in  which  wagon  the  said  M.  R.  W,  was 
riding,  if  you  find  that  she,  said  M.  R.  W.,  exercised  ordinary 
care  and  prudence. ' 3 

8  Davis  v.   Swenson,  226   MoApp  Brogdon  v.  Northwestern  R.  Co.,  141 

743,  46  SW2d  224.  SC  238,  139  SE  459. 

See    also     Stevens    v.    Westport  ' '  Balle  v.  Smith,  81  Utah  179,  17 

Laundry  'Co.,   224   MoApp    955,    25  P2d  224. 

SW2d  491.  i 2  Norfolk  &  P.  B.  L.  R.  'Co.  v. 

»  Lange  v.  New  York,  S.  &  W.  R.  Parker,  152  Va  484,  147  SE  461. 

Co.,  89  NJL  604,  99  A  346.  See  also  Gaines  v.  Campbell,  159 

»°Neely  v.  Carolina  &  N.  W.  R.  Va  504,  166  SE  704. 

Co.,  123  SC  449,  117  SE  55.  l3  Danielson  v.  Carstens  Packing 

See  also  Miller  v.  Atlantic  Coast  Co.,  121  Wash  645,  210  P  12. 
Line  R.  Co.,  140  SC  123,  138  SE  675; 
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§  1896.     Injury  due  to  sole  negligence  of  driver  with  whom  in- 
jured person  riding.14 

Kentucky. 

If  the  jury  believe  from  the  evidence  that  the  driver  of  the 
automobile  in  which  plaintiff  was  riding  was  negligent,  in  that 
he  failed  to  perform  some  one  or  more  of  the  duties  required  of 
him  by  this  instruction,  and  such  negligence,  if  any  there  was 
upon  his  part,  was  the  sole  cause  of  the  collision  between  said 
two  automobiles,  and  the  injuries,  if  any,  to  the  plaintiff,  then 
the  law  is  for  the  defendant,  L.  K,  and  you  will  so  find.15 

Missouri. 

If  you  find  and  believe  from  the  evidence  that  at  the  time 
and  immediately  prior  to  the  collision  mentioned  in  evidence  the 
taxicab  mentioned  in  evidence  was  being  operated  at  a  rate  of 
speed  which  was  excessive  and  that  said  excessive  and  dangerous 
speed,  if  any,  of  said  taxicab  was  the  sole  cause  of  said  collision, 
then  your  verdict  must  be  in  favor  of  defendant  T. ' 6 

Ohio. 

In  the  state  of  Ohio,  we  do  not  have  the  doctrine  of  imputed 
negligence.  So  that  any  negligence,  the  negligence  upon  the  part 
of  the  driver  of  the  car — in  which  she  was  riding  would  not  be 
imputed  to  her.  She  was  riding  as  a  passenger  in  the  car.  I  said 
to  you  a  moment  ago  that  the  driver  of  the  car  in  which  she 
was  riding  was  guilty  of  negligence,  and  if  you  find  by  a  pre- 
ponderance of  the  evidence  that  that  negligence  was  the  sole 
cause  of  this  collision,  this  plaintiff  cannot  recover  in  this  action. 
If,  however,  on  the  other  hand,  she  has  proven  defendant  was 
guilty  of  negligence,  and  that  that  negligence  upon  the  part  of 
defendant  either  directly  and  proximately  caused  the  collision, 
or  directly  and  proximately  contributed  to  cause  the  collision, 
then  she  is  entitled  to  recover  in  this  action. ' 7 

Oklahoma. 

If  you  find  from  the  evidence  that  the  driver  of  the  car 
in  which  the  plaintiff  was  riding,  failed  to  use  reasonable  care 
in  attempting  to  pass  other  vehicles  driven  in  the  same  direction, 
and  in  the  course  of  such  attempt  collided  with  defendant's  car 
through  no  fault  of  defendant's  driver,  and  you  further  find  that 
the  plaintiff  was  injured  in  such  collision,  then  you  are  instructed 
that  the  negligence  of  the  driver  of  the  car  in  which  the  plaintiff 

1 4  See  also  §  398,  supra.  < e  Smith  v.  Star  Cab  Co.,  323  Mo 

> 5  Sweazy  v.  King,  248  Ky  432,     441,  19  SW2d  467. 
58  SW2d  659.  ' 7  Schreiber  v.  National  Smelting 

Co.,  157  OhSt  1,  104  NE2d  4. 
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was  riding  was  the  proximate  cause  of  the  injury  and  under 
such  circumstances  you  must  return  a  verdict  for  the  defend- 
ant,'8 

Virginia. 

If  the  jury  believe  from  the  evidence  that  the  proximate 
cause  of  the  injury  suffered  by  these  plaintiffs  was  solely  due 
to  the  negligence  of  the  driver  of  the  car  in  which  they  were 
riding,  then  they  should  find  for  the  defendant  R.  L.  M.,  Jr.19 

§  1897*    Joint  enterprise  of  driver  of  automobile  and  occupant.20 

Colorado. 

To  establish  a  joint  enterprise  such  as  would  justify  imputing 
to  an  occupant  of  an  automobile  the  negligence  of  the  driver, 
it  must  appear  that  the  occupant  did  in  fact  exercise  control 
over  the  driver,  or  that  the  circumstances  were  such  as  to  justify 
the  inference  that  the  occupant  had  the  right  to  exercise  such 
control  over  the  driver,  or  that  the  occupant  and  the  driver 
jointly  were  controlling  the  operation  of  the  automobile  or  had 
a  right  jointly  to  control  its  operation.21 

Indiana. 

If  you  find  from  a  fair  preponderance  of  the  evidence  that 
the  plaintiff  at  the  time  of  the  accident  complained  of  was  riding 
in  an  automobile  with  her  husband,  and  that  she  and  her  hus- 
band were  engaged  in  a  common  purpose,  or  joint  enterprise, 
and  that  said  automobile  was  being  driven  for  and  on  account 
of  that  common  purpose  or  joint  enterprise,  then  I  instruct  you 
that  the  negligence,  if  any,  of  the  husband  of  the  plaintiff  may 
be  imputed  to  the  plaintiff.  If  you  further  find  that  such  negli- 
gence of  the  plaintiff's  husband,  if  any,  was  the  proximate  cause 
of  the  injuries  complained  of  in  the  plaintiff's  complaint,  then 
your  verdict  should  be  for  the  defendant.  But  the  common 
enterprise  of  riding  is  not  itself  sufficient  to  warrant  imputing 
the  negligence  of  the  driver  to  the  plaintiff.  In  order  to  do  so, 
you  must  find  from  the  evidence  that  the  plaintiff  and  her  hus- 
band together  had  such  control  and  direction  over  the  truck  in 
which  she  was  riding  as  to  be  practically  in  the  joint  or  common 
possession  of  it.  Parties  cannot  be  said  to  be  engaged  in  a  joint 
enterprise  unless  there  is  a  community  of  interest  in  the  object 
or  purposes  of  the  undertaking,  and  an  equal  right  to  direct  and 
govern  the  movement  of  each  other  with  respect  thereto.  Each 
must  have  some  voice  and  right  in  order  to  be  held  in  its  control 

1 »  Skaggs  v.  Gypsy  Oil  Co.,  169  2O  See  also  §  397,  supra. 

Okl  209,  36  P2d  865.  *'  Parker  v.  Ullom,  84  Colo  433, 

' »  Miles  v.  Rose,  162  Va  572,  175  271  P  187. 
SE  230, 
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and  management,  although  it  is  not  necessary  that  she  actually 
exercise  her  right  of  control  if  she  actually  had  the  right  of 
control.22 
Oregon. 

I  instruct  you  that  it  is  the  duty  of  every  automobile  driver 
while  driving  upon  the  public  highways  of  this  state  to  operate 
his  car  in  a  reasonably  prudent  and  careful  manner,  taking  into 
consideration  the  clemency  or  inclemency  of  the  weather  and 
all  other  circumstances  and  conditions  then  prevailing;  and  if 
you  find  from  the  circumstances  in  this  case,  prevailing  at  the 
time  this  accident  occurred,  that  a  reasonably  prudent  and  care- 
ful driver,  in  the  exercise  of  reasonable  care  and  caution,  would 
have  had  his  car  under  such  control  as  to  have  been  able  to  have 
avoided  a  collision  with  the  trailer  attached  to  the  defendant's 
truck,  then  I  instruct  you  that  the  driver  of  the  car  in  which 
plaintiff  was  riding  was  guilty  of  negligence ;  and  if  you  find  that 
plaintiff  was  engaged  in  a  joint  venture  with  said  driver  at  the 
time  this  accident  occurred,  then  such  negligence  is  imputed 
to  plaintiff  and  he  cannot  recover  in  this  case.23 

Virginia. 

In  order  that  the  negligence  of  the  driver  in  operating  an 
automobile  may  be  imputed  to  a  person  riding  therein  with  him 
on  the  ground  that  they  are  engaged  in  a  joint  enterprise,  it  is 
not  sufficient  that  they  have  a  mutual  or  joint  interest  in  the 
objects  and  purposes  of  the  trip.  There  must  be  a  joint  enter- 
prise as  hereinafter  defined  in  controlling,  directing,  and  govern- 
ing the  operation  of  the  automobile.  The  relationship  between 
the  parties  arising  from  the  engagement,  express  or  implied, 
between  them,  must  be  such  that  each  of  them  has,  or  is  entitled 
to  exercise,  a  voice  as  to  the  manner  in  which  the  automobile 
shall  be  controlled  and  operated  while  making  the  trip.  If  the 
relationship  between  the  parties  is  such  that  each  is  entitled  to 
exercise  a  voice  in  the  control  and  operation  of  the  automobile, 
it  is  not  material  that  the  one  not  driving  does  not  know  how 
to  operate  an  automobile,  or  has  no  opportunity  actually  to 
control  the  conduct  of  the  driver,  or  that  it  has  been  expressly 
agreed  or  is  necessarily  understood  that  he  will  not  interfere 
with  the  driver  in  the  control  and  operation  of  the  automobile. 
But  the  engagement  between  the  parties  must  have  given  rise 
to  a  relationship  between  them  such  that  each  is  entitled  to  a 
voice  in  the  control  and  operation  of  the  automobile.24 

22  Grove     v.     Rubach,     Superior  24  Miles  v.  Rose,  162  Va  572,  175 

Court,   Lake  County,   Indiana,   No.  SE  230. 

21586.  See  Gaines  v.  Campbell,  159  Va 

2*  Hickerson   v.   Jossey,   131    Or  504,  166  SE  704. 
612,  282  P  768,  283  P 
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§  1898.     Husband  and  wife. 

California. 

You  are  instructed  that  this  is  an  action  prosecuted  both  by 
the  husband  and  the  wife.  The  undisputed  testimony  of  the 
plaintiff  is  that  the  husband  was  driving  the  car  at  the  time 
and  place  of  the  accident.  Under  the  law  of  this  state  the  negli- 
gence of  the  husband  is  imputed  to  the  wife.  That  is  to  say, 
that  if  the  husband,  in  law  and  in  fact,  was  guilty  of  negligence, 
then  the  wife,  in  law  and  in  fact,  was  guilty  of  negligence;  and 
if  the  negligence  of  the  husband,  the  driver  of  the  car,  directly 
or  proximately  contributed  to  the  happening  of  the  accident,  in 
any  degree,  however  slight,  your  verdict  will  be  for  the  defend- 
ants notwithstanding  the  fact  you  may  believe  that  ^the  de- 
fendants themselves  were  guilty  of  negligence  at  the  time  and 
place  of  the  accident.25 

Indiana. 

(1)  In  determining  whether  or  not  the  plaintiff  in  this  case 
was  guilty  of  contributory  negligence,  you  shall  consider  her  own 
acts  and  conduct,  and  all  the  other  circumstances  surrounding 
the  accident  and  injury,  if  any,  to  the  plaintiff.    And  if  you  shall 
find  from  the  preponderance  of  all  the  evidence  that  the  plaintiff 
acted  as  a  person  of  ordinary  prudence  under  all  the  circum- 
stances, you  should  find  her  free  from  contributory  negligence, 
although  you  may  find  that  her  husband  was  guilty  of  negligence 
in  the  driving  and  management  of  his  horse  and  vehicle.     In 
other  words,  no  negligence  of  the  husband  in  the  driving  and 
management  of  said  horse  can  be  imputed  to  the  plaintiff,  if  you 
find  that  she  herself  was  free  from  any  fault  or  negligence  and 
was  merely  the  passive  guest  of  her  husband,  without  any 
authority  to  direct  or  control  the  conduct  or  movements  of 
her  said  husband  in  the  driving  and  management  of  said  horse.26 

(2)  If  you  find  from  a  fair  preponderance  of  the  evidence  in 
this  case  that  the  plaintiff's  automobile  was  being  operated  by 
his  wife  at  a  time  when  she  was  not  acting  as  the  agent  of  her 
husband  or  driving  the  same  under  his  direction,  then  I  instruct 
you  that  any  negligence  on  the  part  of  the  operator  of  the 
plaintiff's  car  would  not  amount  to  contributory  negligence  and 
that  the  plaintiff  could  not  have  the  negligence  of  the  driver  of 
his  car  imputed  to  him.    In  this  case,  if  you  so  find,  the  only 
questions  for  your  determination  in  this  cause  are:    First,  was 
the  defendant  guilty  of  any  one  or  more  of  the  acts  of  negligence 

25  Power  v.  Crown  Stage  Co.,  82  The    instruction    was    an    accurate 
CalApp  660,  256  P  457.  statement  of  the  law.    Further,  the 

26  Indianapolis    St.    By.    Co.    v.  use   of  "shall"  or  "should"  is  not 
Johnson,  163  Ind  518,  72  NE   571.  objectionable. 
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charged  against  him  in  the  plaintiff's  complaint?  Second,  has 
the  plaintiff  been  damaged,  and  if  so,  in  what  amount?  The 
amount,  however,  is  not  to  exceed  the  amount  as  prayed  for  in 
the  plaintiff's  complaint.27 

Virginia. 

If  the  jury  believe  from  the  evidence  that  the  plaintiff  was 
riding  in  an  automobile  driven  by  her  husband,  who  was  the 
owner  of  such  automobile,  and  over  which  she  neither  assumed 
nor  exercised  any  control,  and  over  which  she  had  no  control, 
and  she  was  injured  without  negligence  on  her  part,  even 
though  they  may  believe  that  the  husband,  who  was  driving 
the  car  at  the  time,  was  guilty  of  contributory  negligence  so  as 
to  prevent  him  from  recovering  damages  for  any  injuries  he 
may  have  sustained,  this  does  not  affect  the  plaintiff's  right  to 
recover  in  this  case,  as  the  negligence  of  the  husband,  if  any, 
cannot  as  a  matter  of  law  be  imputed  to  her.28 

§  1899.     Parent  or  custodian  and  child. 
Alabama. 

Contributory  negligence  is  defensive  matter.  The  defendant 
in  this  case  will  file  special  pleas  setting  up  this  defense  to  the 
first  count  of  the  complaint,  which  charges  simple  negligence 
in  general  terms.  The  burden  of  proof  is  on  the  defendant  to 
establish  its  special  pleas  to  your  reasonable  satisfaction  by  the 
evidence  in  the  case.  The  evidence  tends  to  show  that  the  plain- 
tiff, a  woman,  on  or  about  the  time  mentioned  in  the  complaint 
was  approaching  defendant's  track  for  the  purpose  of  crossing 
the  same,  at  a  public  road  crossing  in  said  county,  in  a  buggy 
drawn  by  a  horse  driven  by  plaintiff's  father.  The  alleged  negli- 
gence of  plaintiff's  father,  if  you  find  from  the  evidence  that 
he  was  negligent  as  the  court  has  defined  that  term,  is  not 
imputable  to  the  plaintiff  in  this  case  unless  you  are  reasonably 
satisfied  from  the  evidence  that  the  plaintiff's  father  was  acting 
as  her  agent  in  driving  said  vehicle  at  the  time,  thereby  making 
his  acts,  in  view  of  the  law,  her  own,  or  unless  you  are  reason- 
ably satisfied  from  the  evidence  that  the  plaintiff  was  at  the 
time  in  a  position  to  exercise  authority  or  control  over  her 
father,  the  driver,  or  unless  you  are  reasonably  satisfied  from 
the  evidence  that  plaintiff  and  her  father  were  at  the  time  en- 
gaged in  a  joint  enterprise,  or  in  carrying  out  a  common  purpose, 
neither  one  having  exclusive  control  over  the  vehicle  in  which 
they  were  riding.29 

27  Layton  v.  Lee,  Municipal  Court  28  Norfolk  &  W.  R.  Co.  v.  James, 

of    Marion    County,    Indiana,    No.  147  Va  178,  136  SE  660. 

7165,    affd.   in    Lee   v.    Layton,    95  29  Louisville  &  N.  R.  Co.  v.  Cal- 

IndApp  663,  167  NE  540.  vert,  170  Ala  565,  54  S  184. 
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California. 

When  the  court  in  these  instructions  has  used  or  may  use  the 
word  "plaintiff"  in  connection  with  her  duty  to  use  ordinary 
care,  or  with  reference  to  any  contributory  negligence  upon  her 
part,  you  are  to  understand  that  it  includes  also  any  negligence 
or  want  of  ordinary  care  upon  the  part  of  her  son  in  the  opera- 
tion of  the  automobile,  as  his  negligence,  if  any,  is  to  be  imputed 
to  plaintiff.30 

Illinois. 

Even  if  you  believe  from  the  evidence  that  the  plaintiff's 
mother  was  guilty  of  negligence  in  permitting  the  plaintiff  to 
go  upon  the  street  or  that  his  brother  was  guilty  of  negligence 
in  not  taking  proper  care  of  him  while  upon  the  street,  still 
such  negligence,  if  any,  upon  their  part  cannot  be  charged 
against  the  plaintiff,  and  it  is  not  a  defense  to  this  suit.31 

Indiana. 

(1)  If  you  find  from  the  evidence  in  this  case  that  the 
plaintiff  at  the  time  and  place  alleged  had  entrusted  plaintiff's 
automobile  to  his  daughter;  and  if  you  find  that  the  daughter 
was  operating  such  automobile  because  of  her  family  relation- 
ship to  the  plaintiff  at  his  request  or  with  the  knowledge,  consent, 
and  permission  of  the  plaintiff;  and  if  you  find  that  the  plaintiff 
had  full  knowledge  of  the  trip  on  which  such  automobile  was 
being  used,  then  any  negligence  of  the  driver  in  such  lawful 
use  became  and  was  imputed  to  the  plaintiff  himself,  and  if  any 
such  negligence  proximately  contributed  to  the  alleged  collision 
and  damages,  the  plaintiff  cannot  recover.32 

(2)  If  you  find  from  the  evidence  that  at  the  time  she 
received  the  injury  complained  of,  if  she  did  receive  such  in- 
jury, the  plaintiff  was  in  the  care  and  custody  of  her  father, 
and  that  her  father  was  guilty  of  negligence  which  contributed 
to  the  injury,  then  I  instruct  you  that  such  negligence  of  her 
father  cannot  be  imputed  or  charged  to  or  against  the  plaintiff. 

If  you  find,  however,  that  the  plaintiff  herself  was  guilty  of 
negligence  proximately  contributing  to  her  injuries,  if  any  were 
received  by  her,  then  such  negligence  on  her  part  would  defeat 
a  recovery.33 

30Alkus   v.    Davies,    86   CalApp         32  Davis  v.  Borcherding,  Circuit 
355,  260  P  894.  Court,  Marion  County,  Indiana,  No. 

3 1  Ferryman  v.   Chicago  City  B.      40944. 

Co.,  242  111  269,  89  NE  980,  33  Johnson   v.   Indianapolis,   Cir- 

cuit Court,  Marion  County,  Indiana, 
No.  44186. 
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Missouri. 

(1)  In  determining  whether  or  not  the  plaintiffs  contributed 
by  their  negligence  in  the  custody  and  care  of  their  child  E.  to 
her  injury  and  death,  you  are  to  consider  whether  or  not  they 
exercised  that  degree  of  care,  caution,  and  watchfulness  over 
their  said  child  E.  which  was  reasonable  and  proper  for  parents 
in  their  circumstances  in  life,  as  shown  by  the  evidence.34 

(2)  It  was  the  duty  of  the  plaintiffs,  in  the  care  and  cus- 
tody of  their  son,  to  have  exercised  such  degree  of  care  and 
prudence,  in  keeping  him  off  defendant's  railroad  track  and  out 
of  danger,  as  was  reasonable  and  prudent  under  like  circum- 
stances, as  shown  by  the  evidence,  and  a  failure  to  exercise  such 
a  degree  of  care  and  prudence  would  render  plaintiffs  guilty 
of  negligence.35 

Washington. 

You  are  instructed  that  the  negligence,  if  any,  of  the  minor 
plaintiff's  custodian,  Mrs.  C.  T.,  cannot  be  imputed  to  the  minor 
plaintiff  in  this  case. 

However,  you  are  instructed  that  the  primary  duty  of  caring 
for  S.  C.,  the  minor  plaintiff  herein,  at  the  time  of  the  accident, 
was  on  Mrs.  C.  T.,  the  person  who,  under  the  undisputed  evidence 
of  this  case,  had  the  custody  of  said  child. 

You  are  further  instructed  that,  under  these  circumstances, 
the  defendant  Parkhurst  through  his  employee,  the  cab  driver, 
had  a  right  to  presume  and  to  rely  on  the  presumption  that  Mrs. 
C.  T,  would  take  care  of  the  child  while  she  was  riding  in  the 
taxicab  as  the  child's  mother  would  under  the  circumstances, 
being  prompted  by  her  natural  love  as  a  parent. 

However,  the  cab  driver  would  not  be  entitled  to  act  upon 
such  presumption  if  you  find  that  the  custodian  remonstrated 
with  said  child,  and  that  the  cab  driver  assured  her  that  the  doors 
were  locked  and  that  it  was  safe  for  the  child  to  remain  stand- 
ing.36 

Wisconsin. 

The  eighth  question  is  this: 

Were  the  parents  of  the  plaintiff  guilty  of  any  want  of 
ordinary  care  which  contributed  to  produce  the  injury 
which  the  plaintiff  sustained? 

In  answering  this  question  you  will  keep  in  mind  the  fact 
that  ordinary  care  on  the  part  of  these  parents  is  such  care  as 
the  great  mass  of  parents  ordinarily  exercise  when  acting  under 

34  Cornovski  v.  St.  Loui$  Transit  3B  Schmitt  v.  Missouri  P.  Ry.  Co., 

Co.,  207  Mo  263,  106  SW  51.  160  Mo  43,  60  SW  1043. 

See  also  Levin  v.  Metropolitan  St.  3«  Shay  v.  Parkhurst,  38  Wash 

Ry.  Co.,  140  Mo  624,  41  SW  968.  2d  341,  229  P2d  510. 
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the  same  or  similar  circumstances  to  those  here  in  question. 
In  passing  on  this  question  you  should  consider  all  the  surround- 
ing facts  and  circumstances,  including  the  age  and  apparent 
intelligence  of  this  boy,  as  well  as  the  duty  of  these  parents  to 
their  home  and  to  their  children  and  to  their  circumstances  in 
life,  and  determine  whether  they  exercised  the  degree  of  care 
that  would  be  exercised  by  the  great  mass  of  parents  when  acting 
under  the  same  or  similar  circumstances.  In  order  to  be  in 
the  exercise  of  ordinary  care  it  was  not  necessary  that  these 
parents  should  have  employed  some  one  to  be  with  this  child 
constantly  or  that  they  should  have  kept  him  locked  up  in  his 
home. 

If  the  defendant  has  satisfied  you  by  a  preponderance  of 
the  evidence  that  the  parents  of  W.  K.  or  either  of  them  were 
guilty  of  any  want  of  ordinary  care,  however  slight,  which 
contributed  to  produce  the  injury  which  he  sustained,  your 
answer  will  be  "Yes,"  otherwise  your  answer  will  be  "No."37 

§  1900.    Negligence  of  agent- 
Indiana. 

If  you  find  from  a  fair  preponderance  of  all  the  evidence  that 
on  the  occasion  in  question  some  person  other  than  plaintiff 
was  driving  plaintiff's  automobile  for  her  at  her  request,  this 
relationship  constitutes  the  driver  as  plaintiff's  agent,  and  if 
you  further  find  that  such  driver  was  guilty  of  any  negli- 
gence, however  slight,  which  proximately  contributed  to  plain- 
tiff's injury,  then  and  in  that  event  plaintiff  cannot  recover  in 
this  action  and  your  verdict  should  be  for  the  defendant.38 

Wisconsin. 

The  third  question  inquires  about  alleged  negligence  of  J.  M. 
Now  at  the  time  of  this  collision  J.  M.'s  automobile  was  being 
operated  by  her  agent,  R.  H.  P.,  and  therefore  any  negligence 
on  the  part  of  her  said  agent  constituted  negligence  on  her 
part.  In  considering  your  answers  to  this  third  question  you 
will  bear  in  mind  both  the  conduct  at  the  time  of  J.  M.  and  the 
conduct  of  her  agent,  R.  H.  P.,  and  if  either  one  was  negligent 
that  constituted  negligence  on  the  part  of  J.  M.39 

37  Kelly    v.    Southern    Wisconsin          38  Gnatz   v.   Indianapolis   St.   By. 
R.  Co.,  Circuit  Court,  Dane  County,      Co.,  Circuit  Court,  Marion  'County, 
Wisconsin;  see  152  Wis  328,  140  NW      Indiana,  No.  43533. 
60,  44  LRA  (NS)  487.  39  Gardiner  v.  Brodesser,  Circuit 

Court,   Milwaukee   County,  Wiscon- 
sin, No.  95594. 
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§  1901.    Degree  of  care  required  of  passenger  in  automobile  or 
vehicle.40 

Indiana. 

I  instruct  you  that  while  the  negligence  of  one  who  is  driving 
an  automobile  may  not  be  imputed  to  one  who  is  riding  with  her, 
and  who  does  not  have  charge  of  the  control  and  operation  of 
the  automobile,  yet  where  such  person  so  riding  in  said  auto- 
mobile has  an  equal  opportunity  with  that  of  the  driver  thereof 
to  observe  and  learn  the  condition  upon  approaching  a  street 
railway  crossing,  and  fails  in  the  exercise  of  ordinary  care  to 
do  that  which  a  reasonably  prudent  person  would  do,  under  the 
same  or  similar  circumstances,  to  prevent  and  avoid  an  injury, 
and  such  person  fails  to  take  such  precautions  as  in  the  exercise 
of  ordinary  care  he  should  take,  and  because  thereof  permits 
said  automobile  in  which  she  is  riding  to  be  driven,  or  to  carry 
her  over,  upon,  or  against  a  moving  car,  or  upon  the  street  car 
tracks,  and  because  of  her  failure  to  so  exercise  such  care  she  is 
injured,  she  cannot  recover  in  an  action  for  damages  therefor.41 

Missouri. 

Though  the  driver's  negligence  is  not  imputable  to  the 
passenger,  the  latter  is  not  absolved  from  the  necessity  of  taking 
reasonable  precautions  and  using  ordinary  care  for  his  own 
safety.42 

40  See  also  §§  396,  399,  supra.  42  Lewis   v.   Kansas    City  Public 

41  Davis  v.  Indianapolis  Trac.  &      Service  Co.  (MoApp),  17  SW2d  359. 
Terminal  Co.,  Circuit  Court,  Marion 

County,  Indiana,  No.  32338. 
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INJUNCTION 
§  1905.    Answers  to  interrogatories. 

This  is  a  case  known  in  law  as  "a  suit  in  equity,"  asking  the 
court  to  invoke  the  relief  of  a  mandatory  injunction,  which  relief 
can  only  be  granted,  under  our  form  of  practice,  by  the  court 
without  the  intervention  of  a  jury.  The  interrogatories  sub- 
mitted to  you  and  the  answers  to  them  which  you  will  give,  are 
for  the  purpose  only  of  assisting  the  court  on  such  disputed  and 
material  facts  upon  which  the  court  may  be  in  some  doubt. 
Your  labors,  therefore,  will  be  confined  to  answering  the  sev- 
eral interrogatories  submitted  to  you,  as  no  general  verdict  for 
either  side  will  be  considered  or  returned  by  you,  as  that  func- 
tion, in  this  kind  of  a  case,  is  solely  for  the  court. ' 


CHAPTER  112 
INSANE  PERSONS 

Section  Section 

1910.  Sanity  presumed.  1915,     Beneficiary  of  insurance  ppl- 

1911.  Degree    of  mental   capacity;  icy  changed  by  insane  in- 

burden  of  proof.  sured. 

3912.    Reserved.                                         1916.  Defense    to    action    of   dam- 

1913."    Cancelation  of  deed.  ages  for  homicide. 

1914.    Adjudication  of  non  compos      1917.  Suicide  by  insane  employee; 

mentis.  right  to  compensation. 

1918.  Inquisition. 

§  1910.    Sanity  presumed. 

The  law  presumes  every  man  to  be  sane  until  there  is  evi- 
dence to  the  contrary.  The  burden  is  upon  the  party  attacking 
a  conveyance  to  show  the  incapacity  of  the  grantor  at  the  time 
it  was  made,  and  insanity  prior  to  that  time  does  not  raise  the 
presumption  of  insanity  at  a  subsequent  time,  unless  it  is  shown 
that  the  insanity  is  of  a  permanent  nature.  Proof  of  insanity 
at  intervals  or  of  a  contemporary  character  would  create  no  pre- 
sumption that  it  continued  up  to  the  execution  of  the  instru- 
ment, and  the  burden  would  be  upon  the  attacking  party  to 
show  insanity  at  the  very  time  of  the  transaction.  * 

1  Mauer  v.  Central  Lbr.  Co.,  Cir-          *  Washam  v.  Beaty,  21Q  Ala  635, 
cuit  Court,  Marion  County,  Indiana,      99  S  163. 
No.  33772. 
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§  1911.    Degree  of  mental  capacity;  burden  of  proof. 

Alabama. 

The  burden  rests  on  the  defendant  in  this  case  to  reasonably 
satisfy  the  jury  that  J.  H.  M.  did  not  have  sufficient  mental 
capacity  to  fairly  understand  the  nature  and  consequences  of 
the  execution  of  the  conveyance. 

The  burden  rests  on  the  defendants  to  show  habitual,  fixed 
insanity  before  it  will  be  presumed  that  the  insanity  continued 
to  the  execution  of  the  instrument  involved  in  this  case.2 

Indiana. 

Every  person  is  presumed  to  be  of  sound  mind  until  the 
contrary  is  shown,  and  the  burden  rests  upon  those  who  assert 
his  unsoundness  of  mind  to  prove  such  assertion  by  a  pre- 
ponderance of  evidence;  and  in  this  case,  the  fair  presumption 
is  that  J.  E.  H.  was  of  sound  mind  at  the  time  of  the  execution 
of  the  deed  in  favor  of  the  defendant  M.  J.  V.,  unless  the  con- 
trary has  been  shown  by  a  fair  preponderance  of  the  evidence.3 

§  1912.    Reserved. 

§  1913.    Cancdation  of  deed. 

On  the  question  of  insanity  which  will  avoid  the  execu- 
tion of  deeds,  I  instruct  you  that  where  from  any  cause  the 
mind  of  a  person  has  become  so  impaired  as  to  leave  him  or  her 
in  a  condition  mentally  too  weak  to  resist  the  entreaties  of  others 
in  cases  where  his  or  her  judgment  does  not  approve  or  where 
the  person  is  incapable  of  conducting  the  ordinary  aifairs  of 
life  with  reasonable  prudence,  then  he  is  a  person  of  unsound 
mind  within  the  meaning  of  the  law  and  his  execution  of  deeds 
are  voidable. 

But  where  such  person,  although  mentally  weak,  still  has 
sufficient  capacity  to  resist  the  entreaties  of  others  where  his 
judgment  does  not  approve,  and  to  transact  the  ordinary  affairs 
of  life  with  reasonable  prudence,  then  he  is  of  sound  mind  within 

the  meaning  of  the  law. 

*  *  * 

The  law  of  the  state  of  Indiana  makes  voidable  all  con- 
tracts and  deeds  made  by  and  at  a  time  when  a  person  is  of 
unsound  mind.  If,  then,  you  find  from  the  evidence  in  this  case 
that  on  October  14,  19 — ,  or  at  the  time  when  the  deceased 

2  McClelland  v,  <?oston,   227  Ala  of  this  instruction  from  Indiana  is 
267,  149  S  697.  raised  by  the  case  of  Kaiser  v.  Hap- 

3  Milne    v.    Vice,    Circuit    Court,  pel,  219  Ind  28,  36  NE2d  784.    Be- 
Marion  County,  Indiana,  No.  35279.  fore  using  it,  this   case  should  he 
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J,  E.  H.  executed  the  alleged  deed  in  question,  she  was  a  person 
of  unsound  mind,  and  you  further  find  that  at  no  time  since 
has  there  been  an  affirmance  or  ratification  of  the  same  either  by 
the  deceased  herself  or  by  her  heirs  at  law,  other  than  the  de- 
fendant grandchild,  or  that  said  alleged  execution  of  such  deed 
has  been  disaffirmed  by  said  plaintiffs,  then  and  in  that  event 
the  defendants  would  have  no  rights  in  said  alleged  deed  and 
the  same  would  be  void,  and  your  verdict  should  be  for  the  plain- 
tiffs. But  if  you  should  find  from  the  evidence  that  on  October  14, 
19—,  the  deceased  was  of  sound  mind,  then  upon  that  issue  your 
finding  should  be  for  the  defendants,  as  the  question  of  ratifica- 
tion or  affirmance  would  not  enter  into  the  proposition  at  all. 

*  *  * 

In  order  to  find  that  J.  E.  H.  did  or  did  not  have  suffi- 
cient mental  capacity  to  execute  the  deed  in  question,  it  is  not 
necessary  that  the  evidence  should  show  that  she  was  at  the 
time  a  maniac,  or  mad  person,  or  a  fit  subject  for  an  asylum; 
but  the  execution  of  a  deed  is  voidable  if  made  while  laboring 
under  partial  insanity  or  unsoundness  of  mind,  if  it  is  sufficient 
to  and  does  affect  such  execution.  If  the  jury  believe  from  the 
evidence  in  this  case  that  the  execution  of  the  deed  in  question 
was  made  when  J.  E.  H.  was  under  the  influence  of  some  partial 
unsoundness  of  mind  and  such  execution  is  the  product  of  it, 
then  such  execution  is  voidable,  and,  if  not  later  affirmed  as 
explained  to  you,  the  defendant  M.  J.  V.  cannot  prevail  in  this 
action.4 

§  1914.     Adjudication  of  non  compos  mentis. 

In  consideration  of  this  case  you  may  take  into  consideration 
the  fact,  if  it  be  a  fact,  that  D.  B.  has  been  confined  in  the  state 
insane  asylum  three  different  times,  and  that  a  jury  of  Marion 
County  did,  on  April  18,  19 — ,  in  an  inquisition  proceeding, 
declare  D.  B.  a  non  compos  mentis  and  incapable  of  managing 
her  property  and  affairs.  I  charge  you  further  that  you  may 
look  to  the  manner  and  demeanor  of  the  said  D.  B.  in  court  and 
on  the  witness  stand  and  her  general  appearance,  and  you  may 
look  to  the  testimony  of  the  expert  and  non-expert  witnesses, 
and  all  the  other  evidence  admitted  to  you  in  the  trial  of  the 
cause  to  determine  whether  or  not  the  said  D.  B-  is  sane  or  is 
a  non  compos  mentis,  and  incapable  of  handling  her  property  and 
affairs,  and  you  may  also  consider  the  kind  and  character  of  her 
property  and  affairs  and  its  extent.  I  further  charge  you  that 
the  burden  of  proof  in  this  case  is  upon  the  petitioner,  D.  B.,  to 

4  Milne    v.    Vice,    Circuit    Court, 
Marion  County,  Indiana,  No.  35279. 
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convince  you  to  your  reasonable  satisfaction  that  she  has  become 
sane  and  capable  of  managing  her  own  affairs  and  properties 
since  April  18, 19 — . 

Unless  you  are  reasonably  satisfied  from  the  evidence  in  the 
case  that  since  D.  B.  was  declared  a  non  compos  mentis  on 
April  18,  19 — ,  she  has  materially  improved  mentally,  and  has 
since  said  date  become  sane  and  capable  mentally  of  managing 
her  own  property  and  affairs,  then  your  verdict  should  be  against 
the  petitioner.6 

§  1915.     Beneficiary  of  insurance  policy  changed  by  insane  in- 
sured. 

If  you  believe  from  the  evidence  in  this  case  that  M. 
M.  C.  at  the  time  of  making  the  assignment  and  change  of  bene- 
ficiary in  the  policy  of  insurance  in  controversy  in  this  suit,  had 
sufficient  intelligence  and  mental  capacity  to  transact  the  ordi- 
nary business  of  life  with  reasonable  prudence,  then  you  will 
find  that  she  was  of  sound  mind;  but  if  you  believe  from  the 
evidence  that  at  the  time  she  did  not  possess  such  mental 
capacity,  then  you  should  find  that  she  was  of  unsound  mind. 

It  is  only  those  who  possess  the  highest  degree  of  intelligence 
and  capacity  that  are  considered  of  sound  mind,  but  all  are 
presumed  to  be  of  sound  mind  except  those  whose  mental  ca- 
pacity is  so  weak  as  to  incapacitate  them  from  transacting  the 
ordinary  business  of  life  with  reasonable  prudence,  and  this 
mental  incapacity  must  be  shown  by  a  fair  preponderance  of 

the  evidence. 

#  #  * 

The  insanity  that  will  avoid  a  contract,  such  as  that  in 
question,  is  insanity  that  exists  at  the  time  the  contract  is  exe- 
cuted. A  person  may  be  of  sound  mind  at  some  times  and  of 
unsound  mind  at  others,  or  may  be  insane  on  certain  subjects 
and  sane  on  other  subjects;  may  have  hallucinations,  and  yet 
have  sufficient  capacity  to  execute  a  contract  involving  her  own 
rights  and  interests.  But  it  is  for  you  to  say,  considering  all 
the  evidence  given  in  the  cause,  including  the  testimony  of  both 
expert  and  non-expert  witnesses  who  gave  their  opinions  in  evi- 
dence, whether  at  the  time  she  executed  the  contract  in  con- 
troversy she  was  sane  or  insane. 

*  *  * 

Although  you  may  find  that  M.  C.  was  weak  mentally  and  al- 
though you  may  also  find  that  at  times  she  had  insane  delusions, 
nevertheless  if  you  find  that  at  the  time  of  making  the  assign- 
ment of  the  policy  and  at  the  time  of  making  the  change  of  bene- 

«  Pope  v.  Bolin,  224  Ala  322,  140 
S  382. 
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ficiaries  in  favor  of  M.  P.,  she  was  a  person  of  sound  mind,  that 
is,  having  a  mental  capacity  sufficient  to  know  the  extent  and 
value  of  her  property,  the  natural  objects  of  her  bounty,  their 
just  deserts  with  reference  to  their  conduct  and  treatment  toward 
her  and  memory  sufficient  to  carry  these  things  in  mind  long 
enough  to  have  the  instruments  prepared  and  executed,  then  I 
instruct  you  that  the  assignment  and  the  change  of  beneficiaries 
in  favor  of  M.  P.  is  valid  and  binding  and  that  by  reason  of  them, 
she  is  entitled  to  the  proceeds  of  the  policy.6 

§  1916.     Defense  to  action  of  damages  for  homicide. 

The  defendant  as  a  defense  to  this  suit  says  he  was  insane 
at  the  time  he  killed  R.  D.  I  charge  you  that  the  burden  is 
upon  the  defendant,  not  only  from  the  evidence  to  prove  to  your 
reasonable  satisfaction  that  at  said  time  he  was  afflicted  with  a 
disease  of  the  brain,  but  also  to  prove  to  your  reasonable  satis- 
faction that  at  said  time  he  did  the  act,  killed  said  R.  D.,  in 
consequence  solely  of  such  disease ;  and  that  at  said  time  he  was 
afflicted  to  such  an  extent  by  said  disease  of  the  brain  as  to 
render  him  incapable  of  determining  between  right  ^  and  wrong, 
or  of  perceiving  the  true  nature  and  quality  of  said  act,  or  if 
he  did  have  such  knowledge  and  perception,  yet  by  reason  of 
the  duress  of  such  disease  of  the  brain  he  had  so  far  lost  the 
power  to  choose  between  right  and  wrong,  and  to  avoid  doing 
said  act,  as  that  his  free  agency  was  at  the  time  destroyed;  and 
that  said  act  was  so  connected  with  said  disease  of  the  brain,  in 
the  relation  of  cause  and  effect,  as  to  have  been  the  product  of 
it  solely. 

I  charge  you  that  the  defendant  is  presumed  to  be  sane,  and 
responsible  at  law  for  his  acts,  and  that  this  presumption  con- 
tinues, until  the  plea  of  not  guilty  by  reason  of  insanity  has 
been  proved  to  the  reasonable  satisfaction  of  the  jury. 

If  the  defendant  knew  at  the  time  he  fired  the  shot  which 
proved  fatal  to  R.  D.  that  it  was  wrong  to  shoot  R.  D.,  and  if  he 
did  not  act  under  the  duress  of  a  diseased  mind  or  insane  de- 
lusion but  from  motives  of  anger,  revenge,  or  other  passions, 
he  cannot  claim  to  be  shielded  from  punishment  on  the  ground 
of  insanity. 

A  moral  or  emotional  insanity,  so  called,  unconnected  with 
disease  of  the  mind,  or  irresistible  impulse  resulting  from  mere 
moral  obliquity  or  wicked  propensities  and  habits,  is  not  recog- 
nized as  a  defense  in  our  courts.7 

«  Furniss    v.    Metropolitan    Life          7  Parke  v.  Dennard,  218  Ala  209, 
Ins.    Co.,    Circuit    Court,    Marion      118  S  396. 
County,  Indiana,  No.  35574. 
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§  1917.    Suicide  by  insane  employee;  right  to  compensation. 

If  you  find  that  as  a  direct  and  proximate  result  of  the  injury 
or  injuries  sustained  by  F.  W.,  his  reason  became  dethroned,  he 
was  so  bereft  of  reason  that  he  could  not  form  a  conscious  voli- 
tion of  the  purpose  to  take  his  life,  that  he  did  not  understand 
the  nature  and  consequences  of  the  act  of  suicide,  and  that  he 
was  seized,  as  a  direct  and  proximate  result  of  the  injury  or 
injuries  sustained  'by  him,  with  an  uncontrollable  impulse  to 
take  his  own  life,  then  in  such  event  the  plaintiff  would  be  en- 
titled to  a  verdict  at  your  hands.  But,  if  at  the  time  of  the 
suicidal  act,  the  taking  of  his  own  life,  he,  was  not  so  bereft  of 
reason,  his  mind  was  not  so  dethroned  that  he  could  not  choose, 
did  not  understand  the  nature  and  consequences  of  his  act,  or 
he  was  not  seized  by  an  uncontrollable  impulse;  or  the  injury 
or  injuries  sustained  by  F.  W.  did  not  directly  and  proximately 
result  in  such  a  dethronement  of  reason  as  to  cause  suicide ;  or 
there  was  some  other  intervening  cause  other  than  the  injuries, 
that  F.  W.  wilfully  and  voluntarily  chose  to  take  his  own  life, 
then  in  that  or  either  event  your  verdict  should  be  for  the  de- 
fendant.8 

§  1918.    Inquisition. 

This  is  a  matter  brought  to  the  Marion  Circuit  Court  under 
a  provision  of  the  statutes  of  the  state,  and  originating  through 
an  affidavit  made  and  filed  by  one  C.  C.  K.,  on  November  9,  19 — , 
before  a  justice  of  the  peace  for  this  township,  the  substance 
of  which  affidavit  is  that  the  defendant  is  a  dangerously  insane 
person  and  dangerous  to  the  community  if  suffered  to  remain 
at  large. 

To  this  the  defendant  has  interposed  a  denial  of  the  facts 
alleged  in  the  affidavit. 

There  are  but  two  questions  of  fact  for  you  to  determine: 
First,  whether  the  defendant  B.  is  insane;  and  second,  whether 
in  the  event  you  do  declare  him  to  be  insane,  he  is  dangerously 
so  and  dangerous  to  the  community  if  suffered  to  remain  at  large. 

The  defendant  has  been  permitted  to  testify  in  his  own  be- 
half and  you  will  give  to  his  testimony  such  weight  as  you  feel, 
under  all  the  circumstances,  it  is  entitled  to.  And  in  this  con- 
nection you  will  disregard  the  fact  that  said  defendant  has  been 
adjudged  a  dangerously  insane  person  in  one  of  the  justice  of 
the  peace  courts,  and  determine  for  yourselves,  solely  upon  the 
evidence  submitted  to  you,  whether  or  not  defendant  is  danger- 
ously insane  or  not.9 

8  Industrial  Comm.  v,  Adams,  40         9  State  v.   Brain,    Circuit   Court, 
OhApp  362,  178  NB  319.  Marion  County,  Indiana,  No.  37104. 
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INSOLVENCY 

§  1925.     Justification  for  seller's  refusal  to  ship  goods. 

Insolvency  of  the  buyer  which  will  justify  a  refusal  of  a  seller 
to  ship  goods  purchased  on  credit  for  future  delivery  or  the  diver- 
sion of  a  shipment  already  made,  but  before  actual  delivery  to 
the  buyer,  means  a  general  inability  of  the  buyer  to  pay  debts 
as  they  become  due  in  the  usual  course  of  business. 

If  you  find  from  a  preponderance  of  the  evidence,  therefore, 
that  prior  to  the  shipment  of  the  materials  involved  here  the 
U.  S.  R.  Corp.  learned  of  a  general  inability  of  the  J.  S.  Co.  to 
pay  its  debts  as  they  became  due  in  the  usual  course^  of  its 
business,  and  if  you  further  find  that  said  general  inability  to 
pay  debts  existed  at  such  time,  said  TJ.  S.  R.  Corp.  had  the  right 
to  refuse  to  ship  such  materials  to,  or  on  the  credit  of,  J.  S.  Co., 
and  to  enter  into  any  new  arrangement  it  chose  for  the  sale  of 
such  materials  to  the  defendant,  and  if  it  did  under  such  cir- 
cumstances, all  as  shown  by  a  preponderance  of  the  evidence, 
enter  into  a  new  arrangement  with  the  defendant  and  ship  such 
material  to  said  defendant  pursuant  thereto  and  charge  the  de- 
fendant directly  therefore,  your  verdict  must  be  for  the  de- 
fendant. 

*  *     * 

It  is  a  well-established  rule  of  law  that  when  a  purchaser  con- 
tracts for  materials  to  be  shipped  in  the  future  on  credit,  it  is 
an  implied  condition  of  his  contract  that  his  credit  must  be  kept 
good,  and  if  prior  to  the  shipment  of  the  goods  or  even  after 
shipment  but  before  actual  delivery  to  the  buyer,  the  seller  learns 
of  insolvency  upon  the  part  of  the  buyer,  he  has  the  legal  right 
to  refuse  to  ship  at  all  or  to  divert  a  shipment  already  made,  and 
to  enter  into  any  other  arrangement  he  desires  for  the  disposition 
of  said  goods  without  regard  to  such  contract  of  purchase  and 
regardless  of  the  consent  or  lack  of  consent  or  even  knowledge 
of  such  changed  arrangement  on  the  part  of  the  buyer. 

You  must  determine  however  from  all  the  evidence  in  the  case 
whether  the  facts,  upon  which  the  foregoing  rules  of  law  are 
predicated,  existed  with  reference  to  the  parties  herein  and  the 

controversy  inquired  about. 

*  *     * 

Insolvency,  as  defined  in  these  instructions,  may  be  estab- 
lished by  circumstantial  evidence  as  well  as  by  direct  testimony. ' 

1  Bain    v.    Freyn,    Circuit    Court, 
Marion  County,  Indiana,  No,  45220. 
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References  are  to  Sections 

A 

ABANDONMENT, 

easement,  intent  necessary,  1561. 

easement,  nonuser,  1561. 

homestead,  effect,,  1856. 

schools,  lands  conveyed  for,  ejectment,  1572. 

ACCIDENTS, 

no  recovery  in  absence  of  negligence,  1266. 

ACKNOWLEDGMENT, 

deed,  wife  of  grantor,  1502. 

ACTIONS, 

damages  accruing  after  filing  recovery,  1378. 
ejectment,  right  of,  when  exists,  1565. 

ADMISSIONS, 

unlawful  killing,  action  for  wrongful  death,  1461. 

ADULTERY, 

divorce,  ground  for,  1542. 
evidence  in  divorce  suit,  1542. 

ADVANCES, 

factors,  for  principal,  reimbursements,  1702. 

AGENCY, 

corporations,  holding  person  out  as  agent,  1319. 

AGENTS, 

contributory  negligence  of  plaintiff,  1286. 
conversion  by  principal's  liability,  1295. 
corporate,  acts  of  binding,  when,  1312. 
corporate,  false  representations  of,  liability,  1314. 
county,  liability  for  acts,  negligence,  1336. 
custom  as  to  conducting-  business,  1352. 
false  imprisonment  by,  liability,  1681. 
fraud  of,  principal's  liability,  1760. 
husband  as  wife's  agent,  1886. 
negligence  of,  when  imputed  to  principal,  1900. 
railroad,  false  imprisonment  by,  1684. 
torts  of  corporate,  1330. 
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ALIENATION  OP  AFFECTIONS, 

damages  recoverable,  1425, 1428. 

husband  or  wife,  measure  of  damages,  1892. 

husband  or  wife's  right  of  action,  1892. 

ALIMONY, 

jury's  right  to  allow  on  divorce,  1540. 

ANCIENT  DOCUMENTS, 

instruments  admissible  in  evidence,  ejectment,  1568. 

ANIMALS, 

crops  damaged  by,  running  at  large,  1342. 
damages  recoverable  for  injuring,  1387, 1388. 
diseased,  sale  of,  fraud,  1764. 
killing,  damages  recoverable  for,  1388. 

ARREST, 

confession  extorted,  false  imprisonment,  1685. 
manner  of,  in  false  imprisonment,  1677. 
place  of,  in  false  imprisonment,  effect,  1682. 
putting  in  fear,  when  constitutes,  1692. 
suspicion,  false  imprisonment,  1680. 
void  process,  false  imprisonment,  1679, 
without  warrant,  false  imprisonment,  1678. 

ASSAULT  AND  BATTERY, 

bond  of  detective,  action  on,  1525. 
corporate  agent,  liability,  1331. 
detective's  liability  on  bond  for,  1525. 

ASSUMPTION  OF  RISK, 

electrical  injuries,  1594. 

electric  company  employee,  1594. 

ASYLUM, 

See  LUNATIC  ASYLUM. 
ATTORNEY'S  FEES, 

decedents'  estates,  allowance,  1491. 

AUTOMOBILES, 

buildings,  damage  by  backing  into,  1394. 

children  crossing  road  in  front  of,  negligence,  1280. 

conversion  by  mortgagee,  1296. 

customs  as  to  driving,  1354. 

damage  to,  measure  of  recovery,  1386. 

fire  insurance  policy,  damages  recoverable,  1380. 

garage  keeper's  liability  for  fires,  1713. 

guest,  contributory  negligence,  duty  to  caution  driver,  1266. 

imputed  negligence  of  driver  to  guest,  1895. 

joint  enterprise  driver  and  guest,  imputed  negligence,  1897. 

market  value,  use  in  estimating  damages,  1382. 

repairs,  cost  as  element  of  damages,  1386. 
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AUTOMOBILES— Continued. 

stored,  damaged  by  fire,  1713. 

stored,  degree  of  care  required  of  bailee,  1713. 

AWARD, 

eminent  domain,  rules  for  determining,  1616. 

B 

BANKS, 

financial  condition,  false  representations,  1762. 
stock,  fraud  in  sale,  1758. 

BENEFITS, 

eminent  domain,  assessment,  1621. 

BEVERAGES, 

consumption  must  result  in  physical  harm,  1740. 
explosion  of  beverage  bottle,  1738. 

BILL  OP  SALE, 

fraudulent,  chattels  held  under,  garnishment,  1802. 

BLIND  PERSONS, 

contributory  negligence,  what  constitutes,  1281. 
duty  crossing  streets,  1281. 

BOATS, 

negligence  in  operating,  liability,  1705. 

BONDS, 

garnishment,  action  on,  for  damages,  1803. 

BURDEN  OF  PROOF, 

breach  of  contract,  1379. 

contract,  breach  of,  action  for,  1379. 

contributory  negligence,  1265, 1273, 1290. 

conveyance,  mental  incapacity  to  execute,  1911. 

corporate  agent's  false  representations,  1314. 

damages  recoverable,  1426. 

death  by  wrongful  act,  negligence,  1457. 

druggist's  negligence,  1555. 

eminent  domain,  damages,  1636. 

false  imprisonment,  action  for,  1691. 

fraud,  1766. 

gifts,  validity,  1827. 

last  clear  chance,  1291. 

misrepresentations,  1766. 

BURIAL, 

interfering  with,  damages,  1445. 

C 

CANCELATION, 

deeds,  for  undue  influence  in  execution,  1507. 


596  INDEX 

References  are  to  Sections 

CAPITAL  STOCK, 

impairing,  through  fraud,  1315. 

CARE, 

blind  persons,  degree  required  to  exercise,  1281. 

children,  degree  required  to  exercise,  1280. 

degree  required  of  all  persons,  contributory  negligence,  1269. 

degree  required,  to  be  in  proportion  to  the  danger,  1269. 

dentists,  degree  required,  1515. 

druggists,  degree  required  to  exercise,  1555. 

electric  company,  degree  required  to  exercise,  1585. 

elevators,  degree  required  in  operation,  1600. 

emergency,  degree  required  in,  1276. 

exercise  of  ordinary,  meaning,  1269. 

extraordinary,  not  required,  1269. 

garage  keepers,  to  prevent  fires,  1713. 

ordinary,  meaning,  in  connection  with  contributory  negligence,  1269. 

presumption  that  due  care  exercised,  1284. 

railroad  track,  crossing,  1271. 

wrongful  death,  presumption  of  due  care  by  deceased,  1458. 

CAUTIONARY  INSTRUCTIONS, 

prejudice  against  corporations,  1329. 

CHARACTER, 

deceased's,  not  issue  in  action  for  wrongful  death,  1462. 

CHARTERS, 

corporate,  notice  to  subscribers,  1316. 

CHATTEL  MORTGAGES, 

good  faith  in  execution,  1795. 

CHILDREN, 

assumption  will  take  care  of  self,  1280. 

care,  degree  required  to  exercise,  1280. 

carelessness  of,  contributory  negligence,  1280. 

contributory  negligence,  capacity  to  commit,  1280. 

crossing  road  or  street  in  front  of  cars,  negligence,  1280. 

custom  to  permit  riding  on  logging  trains,  1353. 

damages  for  personal  injuries,  measure,  1412. 

damages,  recovery  for  death  of  parent,  1468. 

imputed  negligence  of  parents,  rule,  1899. 

injuries,  impairing  earning  capacity,  1412. 

jumping  suddenly  in  front  of  car,  contributory  negligence,  1280. 

negligence,  standard  of  care,  1280. 

ordinary  care,  what  is,  1280. 

parents'  recovery  for  injury  to,  measure,  1412. 

permanent  injuries,  measure  of  damages,  1412. 

position  of  peril,  trainmen  allowing  to  remain,  1280. 

presumption  that,  not  negligent,  1280. 

warning  of  danger,  effect,  1280. 

when  incapable  of  contributory  negligence,  1280. 
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CHOICE  OP  WAYS, 

choosing  more  dangerous,  contributory  negligence,  1277. 

CITIES, 

electricity,  failure  to  give  notice  of  turning  on,  damage,  1593. 

COMMUNITY  PROPERTY, 

presumptions  as  to,  1883. 

COMPARATIVE  NEGLIGENCE, 

degree,  as  between  plaintiff's  and  defendant's  negligence,  1275. 
District  of  Columbia  rule,  1266. 
rule  in  California,  1275. 
rule  in  Indiana,  1275. 
rule  in  Oregon,  1275. 

CONCURRENT  NEGLIGENCE, 

effect  on  plaintiff's  recovery,  1275. 
prevents  recovery  by  plaintiff,  1275, 

CONDITIONS, 

deeds,  performance  of,  1510. 

CONDONATION, 

divorce  precluded  by,  1541. 

CONFESSION, 

arrest  to  extort,  false  imprisonment,  1685. 

CONSPIRACY, 

damages,  measure,  1420. 

defeating  payment  of  corporate  organization  expenses,  1311. 

defrauding,  liability,  1770. 

CONTRACTS, 

breach,  1250, 1379. 

burden  of  proof  as  to  breach,  1379. 

customs  entering  into  making,  necessity  of  knowledge,  1358. 

damages  for,  1379. 

decedents'  estates,  with  decedent,  proof  of,  1492. 

good  will,  sale,  breach,  1830. 

modification,  1656. 

modification  of  written,  by  parol,  exchanges,  1656. 

sale,  damages  for  breach,  1379. 

void  under  statute  of  frauds,  recovery  of  money  paid,  1781. 

CONTRIBUTION, 

care  of  parent,  right  of  child,  1260. 

CONTRIBUTORY  NEGLIGENCE, 

arm  of  passenger  protruding  from  car,  1271. 
blind  persons,  what  constitutes,  1281. 
burden  of  proof,  1265, 1290. 
carrier  violating  statute  may  not  plead,  1289. 
children,  capacity  to  commit,  1280. 
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CONTRIBUTORY  NEGLIGENCE— Continued. 

children,  degree  of  care  required  to  exercise,  1280. 

children,  warning  of  danger,  effect,  1280. 

choice  of  ways,  choosing  most  dangerous,  1277. 

comparison  with  negligence  of  defendant,  1275. 

conditions  at  time  of  accident  to  be  considered,  1265. 

Connecticut  rule  as  to  burden  of  proof,  1290. 

contributory  negligence  not  a  defense,  1267. 

danger,  duty  to  see  and  avoid,  1271. 

danger,  necessary  plaintiff  should  have  known,  1279. 

dangerous  substances,  handling,  1271. 

death  by  wrongful  act,  defense,  1463. 

defendant  has  burden  of  proof,  1290. 

defendant  must  prove,  1265. 

defendant  presupposed  as  negligent,  1268. 

defense,  rule  in  Mississippi,  1266. 

defense  to  damage  action,  1266. 

definition,  1265. 

degree  of  care  required  to  avoid  injury,  1269. 

diminishing  damages  recoverable,  when,  1371. 

disclosed  by  plaintiff's  evidence,  effect,  1292. 

distinguished  from  assumption  of  risk,  1265A. 

driver  of  automobile,  1285. 

drunken  persons,  128-2. 

duty  of  party  to  look  and  listen  for  train,  1271. 

electric  coils,  bringing  wires  into  contact  with,  1271. 

electricity,  person  injured  by,  1592. 

elevators,  1607. 

emergency,  acts  of  plaintiff  in,  1276. 

explosives,  one  injured  by,  1667. 

extraordinary  care  not  required  of  plaintiff,  1269. 

facts  and  circumstances,  1285. 

facts  constituting,  illustrations,  1285. 

failure  of  party  to  act  as  ordinarily  prudent  person,  1265. 

federal  statute,  carrier  violating,  may  not  plead,  1289. 

guest  in  automobile,  duty  to  warn  driver,  1266. 

guide  for  determining,  1266. 

humanitarian  rule,  1274. 

pedestrians  on  road  or  street,  1285. 

persons  crossing  road  or  street,  1285. 
illustrations,  1285. 

intoxication  of  plaintiff  when  injured,  1266. 
jumping  from  moving  vehicle,  1276. 
last  clear  chance,  burden  of  proof,  1291. 
last  clear  chance,  effect  of  rule,  1274. 
not  a  bar  to  recovery,  when,  1274. 
opportunity  to  escape  danger,  necessity,  1278. 
ordinary  care,  lack  of,  constitutes,  1265. 
parents,  where  children  injured,  1286. 
party  placing  self  in  position  of  danger,  1271. 
plaintiff's  agent,  1286. 

plaintiff's  evidence  disclosing,  effect  on  case,  1292. 
presumption  against  existence,  1284. 
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presumption,  person  not  committed,  1284. 
proximate  cause,  must  be,  of  defense,  1273. 
recovery  by  plaintiff  notwithstanding,  1274. 
roads,  children  crossing  in  front  of  cars,  1280. 
servants,  effect,  1286. 
sleeping,  party  at  time  of  accident,  1265. 
slightest  degree  as  defense,  1266. 
statute,  violation  as,  1288. 
street,  duty  of  person  crossing,  1271. 
warning  of  danger,  duty  to  heed,  1271. 

CONVERSION, 

agent's  acts,  liability  of  principal,  1295. 

damages,  measure  of,  1298. 

definition,  1295. 

form  of  verdict,  1297. 

ground  of  recovery,  1295. 

guardians,  ward's  estate,  1845. 

measure  of  recovery,  1298. 

mortgaged  chattels,  1296. 

ownership  of  property  to  be  established,  1295. 

COPYRIGHT, 

dramatic  composition,  common  law  rights  in,  1306. 
infringement  on  photograph,  1305. 
play  unpublished,  1306. 

CORPORATIONS, 

action  for  unpaid  subscriptions,  defense,  1317. 

agency,  burden  of  proof,  1314. 

agent,  holding  one  out  as,  1319. 

agent's  acts  binding,  when,  1312. 

agent's  acts  in  scope  of  employment,  1319. 

agents,  false  representations  by,  liability,  1314. 

assault  and  battery,  liability  for  agents,  1331. 

bonus  paid  by  citizens,  application,  1318. 

capital  stock,  impairing  through  fraud,  1315. 

charter,  notice  to  subscribers,  1316, 

conspiracy  to  avoid  organization  expenses,  1311. 

controlling  officers,  who  are,  1312. 

corporate  debts,  liability  of  officers,  1332. 

dentist  employed  by,  liability  for  negligence,  1518. 

directors,  legal  services  rendered  by,  payment,  1324. 

directors,  liability  where  corporation  not  qualified  in  state,  1326. 

doing  business  in  state  when  not  qualified,  1326. 

earnings,  misrepresentations  as  to,  1762. 

false  representation  by  promoters,  1313. 

false  representations  of  agents,  burden  of  proof,  1314* 

fraud  impairing  capital  stock,  1315. 

holding  one  out  as  agent,  liability,  1314. 

individual  deals  with  officer,  liability,  1322. 

legal  services  rendered  by  officer,  payment,  1324. 

officer,  holding  self  out  as,  1320. 
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officer's  acts  binding,  when,  1312. 

officers  as  creditors,  rights,  1325. 

officers,  legal  services  rendered  by,  payment,  1324. 

officers,  recovery  of  salary  paid,  1327. 

organization  expenses,  recovery,  1311. 

place  of  incorporation  immaterial  to  allege,  1328. 

prejudice  against,  cautionary  instruction,  1329. 

prejudice  against,  damages  because  of,  1414. 

promoters,  false  representations  by,  liability,  1313. 

promotion  expenses,  recovery,  1310. 

ratification  by,  of  agent's  false  representations,  1314. 

salary  paid  officers,  recovery,  1327. 

secret  profits  of  agents,  recovery,  1323. 

stock,  sale  induced  by  fraud,  1762. 

subscribers,  notice  to,  of  charter  provisions,  1316. 

subscriptions,  unpaid,  defense  to  action,  1317. 

torts  of  agents,  1330. 

wrongful  dissolution,  damages,  1415. 

COUNTIES, 

mob  violence,  responsibility  for  damages,  1335. 
negligence  of  agents,  liability,  1336. 

CREAM  SEPARATOR, 

fixture,  when  is,  1728. 

removal,  wrongful,  damages,  1728. 

CREDITORS, 

fraudulent  conveyances  to  some,  exclusion  of  others,  1788. 

CROPS, 

damage  by  animals  at  large,  1342. 
growing,  sale  of  land  with,  1343. 
possession,  right  to,  1340. 
tenant's  wrongful  sale,  1341. 

CUSTOMS, 

agent  conducting  business,  1352. 

automobiles,  driving,  rules  of  the  road,  1354. 

circular  saws,  covering,  1355. 

evidence  to  establish,  1351. 

how  constituted,  1350. 

knowledge  of,  necessity  and  effect,  1358. 

local,  necessity  and  effect  of  knowledge  of  parties,  1358, 

proof  of,  effect,  1350,  1351. 

residents  riding  on  logging  trains,  1353, 

switching  of  engines  or  trains,  1357. 

work,  suspending  during  winter,  1356. 

D 

DAMAGES, 

actual,  meaning  and  recovery,  1366. 
after  suit  filed,  whether  recoverable,  1378. 
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aggravation  of  disease  by  injury,  1376. 

aggravation  of  prior  condition,  1376. 

agony  while  in  peril,  recovery  for,  1399. 

alienation  of  aff ections,  1425. 

amount  prayed  for,  caution  to  j.ury,  1479. 

amount  recoverable  limited  to  prayer  of  complaint,  1368. 

amount,  where  no  witness  testifies  to,  1373. 

animals,  injury  to,  amount  of  recovery,  1387,  1388. 

annuity  basis,  death  by  wrongful  act,  measure,  1472. 

assault  and  battery,  measure,  1429. 

automobile  damage  and  personal  injury  at  same  time,  1396. 

automobiles,  fire  insurance,  1380. 

automobiles,  measure  of  recovery,  1386. 

avoidable  consequences,  1375. 

basement  flooding,  improper  drains,  1545. 

boiler,  injury  to,  amount  recoverable,  1385. 

breach  of  contract,  1379. 

breach  of  promise,  measure,  967, 1426. 

building,  by  automobile,  1394. 

buildings,  injury  to,  1392. 

burial,  interfering  with,  1445. 

cautionary  instruction,  1439. 

caution  to  jury  as  to  amount  prayed  in  complaint,  1479. 

children,  impairment  of  earning  power,  1412. 

child  still-born  as  result  of  accident,  1411. 

collapse  of  building,  1393. 

comparative,  1376. 

compensation  already  paid  by  board,  effect,  1438. 

compensation  as  test,  personal  injuries,  1377. 

compensation  board's  action,  effect,  1481. 

compensatory,  illustrations,  right  to  recover,  1366. 

conspiracy,  measure  of  recovery,  1420. 

conspiracy  to  defraud,  1770. 

contract,  breach,  recovery  for,  1379. 

contributory  negligence  as  defense,  1266. 

contributory  negligence,  when  diminishes  amount  recoverable,  1371. 

conversion,  measure,  1146, 1298. 

corporation  employing  dentist,  negligence,  liability  for,  1518. 

corporations,  prejudice  against,  not  to  affect  verdict,  1414. 

corporations,  wrongful  dissolution,  1415. 

crops  damaged  by  animals  at  large,  1342. 

damages  to  house  trailer,  1383. 

dead  body,  wrongful  removal,  1447. 

death  by  wrongful  act,  measure  and  amount,  1466. 

death  by  wrongful  act,  proximate  cause,  1467. 

depositor,  against  bank,  1417. 

detectives,  liability  on  bond,  for  assault,  1525. 

detention  of  property,  1418. 

disease,  aggravation  of  existing,  by  injury,  1376. 

disfigurement,  compensation  for,  1402. 

dissecting  dead  body,  1448. 

doctor  and  hospital  fees,  1401. 
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duty  of  injured  person  to  lessen,  1375. 

earning  capacity,  recovery  for  loss  of,  1405. 

earnings,  loss  of,  in  personal  injury,  1398. 

effect  of  dollar  depreciation,  1397A. 

ejectment,  elements  and  measure,  1578. 

electricity,  injuries  from,  amount  recoverable,  1597. 

elevator  passenger,  injury,  1610. 

eminent  domain,  burden  of  proof,  1636. 

eminent  domain,  limited  by  proposed  .use,  1618. 

eminent  domain,  market  value,  1419,  1620. 

eminent  domain,  rules  for  determining,  1616. 

equalled  by  benefits,  eminent  domain,  rule,  1626. 

exemplary,  meaning,  when  may  recover,  1367. 

expense  of  doctors  and  hospitals,  1401. 

expenses  as  element  for  personal  injuries,  1397. 

expert  testimony,  1373. 

explosives,  injuries  from,  1665-1669. 

false  imprisonment,  1421. 

false  imprisonment,  elements,  1686. 

farm  crossings,  eminent  domain,  1628. 

fire,  buildings,  measure  of  recovery,  1392. 

fires,  measure  of  recovery,  1433. 

fires  set  by  threshing  machines,  1710. 

fish,  wrongfully  taking  from  private  waters,  1720. 

fixtures,  removal,  1395. 

fixtures,  wrongful  removal,  1727. 

foods,  selling  impure,  1735. 

forcible  entry  and  detainer,  1745. 

fraud  as  basis,  1416. 

fraudulent  sales,  measure,  1768. 

fraud,  when  punitive,  recoverable,  1769. 

fright  as  element,  personal  injury,  1400. 

funeral  expenses,  1476A. 

further  injured,  duty  of  injured  person  to  prevent,  1375. 

future,  recovery,  1378. 

garage  keepers,  liability  for  fire,  1713. 

garnishment,  wrongful,  1803. 

gas  escaping,  1811. 

gas,  wrongfully  cutting  off,  1813. 

glass,  eating  in  food,  1736. 

hail  insurance,  recovery  on  policy,  1381. 

homicide,  action  for,  insanity  as  defense,  1465. 

homicide,  insanity  as  defense  to  action,  1916. 

hospital  bills,  1397. 

hospitals,  burning  patient  with  hot  water,  1861. 

humiliation  as  element,  1403. 

husband's  recovery  for  wife's  injury,  1408. 

impairment  of  earning  capacity,  1405. 

injured  person  already  diseased,  1406. 

injured  person  disobeying  doctor,  effect,  1376. 

libel,  measure  of  recovery,  1423. 

libel,  mitigation,  1376. 
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life  expectancy,  consideration  given  in  estimating,  1404. 

limitation  of  amount  to  prayer  of  complaint,  1368. 

loss  of  earnings,  personal  injuries,  1398. 

loss  of  time,  1407. 

lunatic  asylum,  wrongful  incarceration  in,  1693. 

machinery,  injury  to,  1384. 

malicious  prosecution,  1422. 

market  value,  when  to  be  used  in  measure,  1382. 

married  woman,  personal  injury,  elements  of,  1408. 

measure,  breach  of  contract,  1379. 

measure  for  personal  injuries,  1397. 

measure  of,  injury  of  children,  1412. 

medical  attendance  as  element,  1401. 

minimize,  duty  of  injured  party,  1375. 

misrepresentations  causing,  recovery,  1416. 

mitigation,  duty  of  injured  person,  1375. 

mitigation,  false  imprisonment,  1689. 

mob  violence,  responsibility  of  counties,  1335. 

mortality  tables,  use  in  assessing,  1374. 

negligence  to  be  shown  before  recoverable,  1370. 

next  of  kin,  recovery  by,  for  wrongful  death,  1475. 

nominal,  meaning,  and  right  to  recovery,  1365. 

not  pleaded,  no  recovery,  1372. 

odors,  recovery  on  account  of,  1432. 

oysters,  eating  tainted,  1739. 

pain  and  suffering  as  elements,  1398. 

parent's  death  by  wrongful  act,  measure  of  recovery,  1468. 

parents'  recovery  of,  for  injury  to  child,  1412. 

passenger's  baggage,  loss,  amount  recoverable,  1389. 

pecuniary  loss,  measures,  in  wrongful  death,  1474. 

permanency  of  injuries,  allowance  for,  1404. 

permanent  injuries,  prospective,  1377. 

personal  injuries,  elements  recoverable,  1377,  1397. 

personal  injuries,  future  damages,  1397. 

personal  injuries,  measure  and  recovery,  1397. 

personal  injury  and  property  damage  combined,  1396. 

personal  property,  injuries  to,  1383. 

physician,  action  against  for  malpractice,  1431. 

profits,  recovery  in  ejectment,  1578. 

prospective,  right  to  recover,  1377. 

proximate  to  wrongful  act,  must  be,  1369. 

punitive,  action  for  wrongful  death,  1478. 

punitive,  recovery,  meaning,  1367. 

railroad  failing  to  carry  passenger,  1379. 

railroads,  crossings  and  fences,  eminent  domain,  1628. 

rape  by  porter,  liability  of  railway  company,  1430. 

real  property,  injury  to,  measure,  1392. 

rent  as,  in  ejectment,  1578. 

repairs  of  automobile,  cost  as  element,  1386. 

road  put  through  land,  eminent  domain,  1625. 

sales,  breach  of  contract,  1379. 

sales  through  fraud,  1768. 
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seduction,  measure  of  recovery,  1428. 

sentimental  value  not  recoverable,  1390. 

services,  recovery  for,  personal  injuries,  1377. 

slander,  elements  of,  1424. 

sorrow  of  parent  as  element,  death  of  child,  1412. 

special,  not  pleaded,  1372. 

speculative,  eminent  domain,  1617. 

steam  escaping  in  apartment,  1435. 

street,  changing  grade,  eminent  domain,  1627. 

sympathy,  not  to  consider,  1413. 

time,  loss  of,  as  element,  1407. 

value,  tax  rendition  as  evidence,  1391. 

vehicles,  injury  or  destruction,  1387. 

water,  destruction  of  property  by,  1434. 

wife's  death,  husband's  right  of  action,  1882. 

wife's  services,  husband's  recovery  for,  1408,  1409. 

wife,  wrongful  death  of,  measure  of  recovery,  1470. 

witnesses  as  to  market  value,  1382. 

work,  inability  to  perform  after  injury,  1407. 

work,  loss  of  as  element,  in  personal  injury,  1398. 

wrongful  death,  destruction  of  earning  power,  1473. 

DANGER, 

warning  to  children,  effect,  1280. 

DANGEROUS  SUBSTANCES, 

care  required  in  handling,  1271. 

electric  coils,  knowledge  of  danger  from  contact,  1271. 

DEAD  BODIES, 

dissecting,  damages  for,  1448. 
wrongful  removal,  damages,  1447. 

DEALER'S  TALK, 

meaning  in  action  for  fraud,  1757. 

DEATH  BY  WRONGFUL  ACT, 

See  WRONGFUL  DEATH. 

DEATH  CERTIFICATE, 

evidence,  effect,  in  action  for  wrongful  death,  1482. 

DECEDENTS'  ESTATES, 

attorney's  fees,  allowance,  1491. 

burden  of  proof  of  claims,  1492. 

claims  for  services  to  decedent,  1492. 

claims,  presentation  to  executor,  1493. 

claims,  specific  agreement  not  necessary,  1492. 

claims,  time  of  accrual,  1490. 

contracts,  proof,  1492. 

evidence  to  establish  claim,  sufficiency,  1494. 

executors,  presentation  of  claims  to,  1493. 
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implied  agreement  to  pay  for  services,  1492. 
services  to  decedent,  claims  for,  1492. 
widow's  allowance,  1496. 

DECEIT, 

See  FALSE  REPRESENTATIONS;  FRAUD;  FRAUDULENT  CONVEYANCES. 

DEEDS, 

acknowledgment,  wife  of  grantor,  1502. 

ancient  documents,  admissible  as,  when,  1568. 

breach  of  warranty,  1509. 

cancelation  for  undue  influence  in  procuring,  1507. 

cancelation,  insanity  of  grantor,  1913. 

conditions,  performance,  1510. 

covenants  of  warranty,  breach,  1509. 

delivery  essential  to  validity,  1503. 

delivery,  sufficiency,  1504. 

effect  of  delivery,  1505. 

execution,  mental  capacity,  burden  of  proof,  1911. 

execution,  mental  capacity  required,  1501. 

execution,  proof,  1500. 

execution,  undue  influence  in  procuring,  1507. 

legal  effect,  misrepresentation  of,  effect,  1508. 

mental  capacity  to  execute,  1501. 

misrepresentations  as  to  legal  effect,  1508. 

performance  of  conditions,  1510. 

recording,  priority  from,  1506. 

undue  influence  in  execution,  cancelation,  1507. 

validity,  delivery  necessary,  1503. 

warranty,  breach  of,  1509. 

wife's,  validity,  1884. 

DEFINITIONS, 

contributory  negligence,  1265. 

conversion,  1295. 

dealer's  talk  in  action  for  fraud,  1757. 

execution  of  deed,  1500. 

exercise  of  ordinary  care,  1269. 

fixtures,  1726. 

gifts,  1820. 

inadequacy  of  price,  1792. 

inn  or  tavern,  1865, 

intoxication,  1282. 

last  clear  chance,  1274. 

nominal  damages,  1365. 

pecuniary  injury,  1469. 

proximate  cause  in  connection  with  contributory  negligence,  1273. 

DELIVERY, 

deed,  effect,  1505. 
deed,  necessity,  1503. 
deed,  sufficiency,  1505. 
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DEMAND, 

money  paid  under  void  contract,  necessity,  1781. 

DENTISTS, 

care,  standard  required  of,  1515. 

corporation  employing,  liability  for  damages,  1518. 

dismissed  from  case,  liability,  1516. 

existing  diseased  condition,  negligence  aggravating,  1517. 

negligence  of  successor,  no  liability  for,  1516. 

skill,  standard  required,  1515. 

DETECTIVES, 

bond  of,  action  on,  for  assault,  1525. 
damages  against,  for  assault,  1525. 
testimony  of  cautionary  instruction,  1526. 

DETENTION  OF  PROPERTY, 
damages,  measure,  1418. 

DIRECTORS, 

corporate,  legal  service  rendered  by,  payment,  1324. 
liability  where  corporation  not  qualified  in  state,  1326. 

DISCLAIMER, 

effect,  1535. 

DISEASES, 

physician's  duty  to  report,  1850. 

DIVORCE, 

adultery  as  ground,  1542. 
alimony,  jury's  right  to  allow,  1540. 
condonation,  effect  of,  1541. 
cruel  treatment  as  ground,  1543. 
evidence  of  adultery,  1542. 

DONORS, 

mental  condition  of,  effect  on  gift,  1823. 

DRAINS, 

basement  flooded  from  insufficient,  1545. 

floods  from  unusual  rains,  defense  to  action,  1545. 

DRUGGISTS, 

care,  degree  required  to  exercise,  1555. 

burden  of  proof  as  to  negligence,  1555. 

negligence  as  proximate  cause  of  injury  or  death,  1556. 

negligence  in  filling  orders,  1555. 

prescriptions,  negligence  in  filling,  damages,  1555. 

selling  wrong  medicine,  damages,  1555. 

E 

EARNINGS, 

impairment  of  child's  capacity  by  injury,  1412. 
loss  as  element,  damage  for  personal  injury,  1398. 
loss  of  capacity  through  injury,  1405. 
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EASEMENTS, 

abandonment,  intent  necessary,  1561. 

dedication  of  road,  obstruction,  1560. 

destruction  of  power,  element  of  damage  for  wrongful  death,  1473. 

nonuser  as  abandonment,  1561. 

EJECTMENT, 

abandonment  of  land  by  school,  1572. 

action,  right  of,  when,  1565. 

ancient  documents,  instruments  admissible  as,  1568. 

conveyances  by  defendant  to  plaintiff,  1574. 

conveyances  from  common  source,  overlapping,  1576. 

conveyances  obtained  by  fraud,  1571. 

conveyances,  plaintiff  to  defendant,  defenses,  1571. 

damages,  elements  and  measure,  1578. 

defenses  to  action,  1565. 

description,  necessity  for,  sufficiency,  1577. 

evidence,  ancient  documents,  1568. 

evidence,  record  title,  1569. 

forfeitures  never  presumed,  1570. 

fraud  in  obtaining  conveyance,  1571. 

identification  of  land  necessary,  1577. 

improvements,  compensation  for,  when  recoverable,  1578. 

land,  description,  necessity,  sufficiency,  1577. 

lands  bought  by  defendant  with  plaintiff's,  funds,  1573. 

possession,  acts  of,  1567. 

possession  exclusive  and  adverse,  must  be,  1565. 

possession  of  plaintiff,  prior,  1566. 

profits  recoverable,  when,  1578. 

record  title,  showing,  effect,  1569. 

rent  recoverable,  when,  1578. 

school  purposes,  abandonment  of  land,  1572. 

tax  titles  as  basis,  1570. 

third  person  holding  title,  effect,  1575. 

title  outstanding  in  third  person,  effect,  1575. 

ELECTRIC  COMPANY, 

See  ELECTRICITY. 

assumption  of  risk  by  employee,  1594. 

care,  degree  required  to  exercise,  1585. 

employee  wrongfully  entering  plaintiff's  house,  damages,  1591. 

not  insurer  against  accidents,  1595. 

ELECTRICITY, 

assumption  of  risk  by  employee,  1594. 

burden  of  proof  in  personal  injury  action,  1596. 

city  failing  to  give  notice  of  turning  on,  1593. 

contributory  negligence,  injured  person,  1592. 

damages  for  injuries  from,  amount,  1597. 

dangerous  nature,  care  required,  1585. 

defective  wiring  installed  by  third  person,  liability,  1590. 

duty  of  parties  supplying  or  producing,  1585. 

fallen  wires,  injury  from,  1587. 

insulation,  negligence  in,  damages,  1586. 
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lightning  conducted  over  wires,  injuries  from,  1589, 

negligence  in  insulation,  1586. 

notice  of  turning  on,  city's  failure  to  give,  damages,  1593. 

parties',  supplying,  degree  of  care  required,  1585. 

personal  injuries  from,  burden  of  proof,  1596. 

transmission  company  not  insurer  against  accidents,  1595. 

voltage  excessive,  injury  or  death  from,  1588. 

wires,  defective,  installed  by  third  person,  liability,  1590. 

wires,  injuries  from  fallen,  1587. 

wrongful  entry  of  company  employee  into  plaintiff's  house,  1597. 

ELECTRIC  WIRES, 

See  ELECTRICITY. 

ELEVATORS, 

care  required  in  operation,  1600. 

contributory  negligence,  injured  person,  1607. 

damages  for  injuries  to  passengers,  1610. 

evidence  of  personal  injuries  on,  1609. 

freight,  injuries  on,  1604. 

guard  at  shaft,  sufficiency,  1602. 

injuries  to  passengers,  1601. 

maintaining,  degree  of  care  required,  1600. 

negligence  of  other  passengers,  injuries  from,  1606. 

negligence,  presumptive  evidence  of,  1605. 

operator,  competency,  1603. 

passenger's  injuries  from  acts  of  other  passengers,  1606. 

passengers,  injuries  to,  1601. 

passenger's  right  to  assume  due  care  in  operation,  1608. 

EMERGENCY, 

contributory  negligence  from  acts  in,  1276. 

created  by  party's  own  negligence,  not  a  shield,  1276. 

degree  of  care  required  if  one  confronted  by,  1276. 

excuses  negligence  of  plaintiff,  1276. 

peril,  party  suddenly  placed  in,  excuse  for  negligence,  1276. 

EMINENT  DOMAIN, 

actual  damages  awarded  only,  1617, 

award  of  appraisers,  jury  not  to  consider,  1637. 

award  of  damages,  rules  for  determining,  1616. 

benefits  from  improvement,  assessment,  1621. 

burden  of  proof,  1636. 

burden  of  proof  of  damages,  1636, 

change  of  street,  damages,  1627. 

damages,  1419, 1636. 

electric  transmission  lines,  damages  for,  1627B. 

evidence  of  value,  jury's  right  to  disregard,  1635. 

farm  crossings,  damages,  1628. 

fences,  establishing,  damages,  1628. 

form  of  verdict,  1638. 

growing  crops,  injury  or  destruction,  1632. 

improvements,  assessment  of  benefits,  1621. 
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incidental  to  proposed  use  of  land,  1624. 

jury's  right  to  disregard  evidence  as  to  damage,  1635. 

lessor  and  lessee,  damages  to,  1627A. 

market  value,  1419, 1620. 

not  in  excess  of  benefits,  rule,  1626. 

pest-house,  property  condemned  for,  1633. 

portions  not  taken,  1622. 

portions  not  taken,  benefits  to,  1622. 

portions  not  taken,  damages,  1622. 

proposed  use  of  land,  damages  incident  to,  1624. 

proposed  use  limits  damages,  1618. 

public  use,  meaning,  1615. 

railroads,  establishing  crossings  and  fences,  1628. 

risk  incident  to  employment,  negligent  cases,  1269. 

road  located  through  land,  damages,  1625. 

rules  for  determining  award,  1616. 

special  uses  for  land,  considering,  1623. 

speculative  damages  not  awarded,  1617. 

spring  on  land  taken,  valuation,  1630. 

street,  change  of  grade,  damages,  1627. 

time  to  which  valuation  relates,  1619. 

trees,  injury  to,  allowance,  1632. 

verdict,  form  of,  1638. 

view  of  premises  by  jury,  1634. 

water  power,  value  of  land  for,  1631. 

ESTOPPEL, 

essentials  and  elements,  1645. 
representations  as  constituting,  1646. 
silence,  when  constitutes,  1646. 

EVIDENCE, 

adultery  in  divorce  suit,  1542. 

ancient  documents,  ejectment,  1568. 

claims  against  estates,  sufficiency  to  establish,  1494. 

consideration,  inadequacy  as,  of  fraud,  1792. 

conveyance  between  parties  or  predecessors,  1571. 

custom,  how  established,  1351. 

death  certificate,  in  damage  action,  1482. 

ejectment,  1569-1571. 

elevator,  injury  to  passenger,  1609. 

eminent  domain,  value,  disregard  of  evidence  by  jury,  1635. 

fraud,  proof  of,  1765. 

presumptive,  negligence,  injury  on  elevator,  1605. 

record  title,  1569, 

speed  as  prima  facie,  of  negligence,  1270. 

tax  titles,  1570. 

tax  valuation  in  estimating  value,  1391. 

wrongful  death  action,  proof  of  self-defense,  1460. 

EXCAVATIONS, 

death  of  person  falling  into,  liability,  1650. 

injuries  from  unguarded,  1650. 

proximate  cause  of  injuries  from  falling  into,  1650. 
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EXCHANGES, 

contract,  modification,  1656. 

fraud  in,  effect,  1655. 

misrepresentations  of  property,  1655, 

rescission  of  contract,  value  of  improvements,  1657. 

written  contract  modified  by  parol,  1656. 

EXECUTIONS, 

claims  of  third  persons,  1660. 
property  levied  on,  possession,  1661. 

EXECUTORS  AND  ADMINISTRATORS, 
presentation  of  claims  to,  1493. 

EXEMPLARY  DAMAGES, 

See  PUNITIVE  DAMAGES. 
right  to  recover,  meaning,  1367. 

EXPLOSIVES, 

blasting  with,  damage  to  adjoining  property,  1668. 

contributory  negligence  of  one  injured  by,  1667. 

damage  from  use,  1665-1669. 

failure  to  warn  as  to  contents  of  container,  liability,  1669. 

injuries  from,  liability  for,  1665. 

label  on  container,  effect  of  warning,  1669. 

warning  one  in  danger,  duty,  1666. 

F 

FACTORS, 

advancements  by,  reimbursement,  1702. 
buying  property  held  for  principal,  1700. 
failure  to  follow  instructions,  liability,  1700. 
holding  another  out  as  owner,  1701. 
reimbursement  for  advances,  1702. 
shipper,  burden  of  proof  to  show,  1700. 

FALSE  IMPRISONMENT, 

arrest  by  putting  in  fear,  1692. 

arrest,  manner  of,  1677. 

arrest  on  suspicion,  1680. 

arrest  without  warrant,  1678. 

burden  of  proof,  1691. 

confession,  arrest  to  extort,  1685. 

damages,  elements,  1686. 

damages,  measure  of,  1421. 

detention,  stealing  from  store,  1676. 

elements  and  essentials,  1675. 

lunatic  asylum,  wrongful  incarceration,  1693. 

malice,  necessity  and  effect,  16-76. 

mitigation  of  damages,  1689. 

place  of  arrest,  effect,  1682. 

principal  and  agent,  participation,  1681. 

principal's  liability  for  agent's  acts,  1681. 
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probable  cause,  advice  of  counsel,  1676. 

probable  cause,  what  is,  1676. 

process,  arrest  under,  void,  1679. 

punitive  damages,  1690. 

railroad's  agents,  arrest  by,  1684. 

release  of  party  before  taking  to  magistrate,  effect,  1688. 

treatment  after  arrest,  damages,  1683. 

void  process,  effect  on  arrest,  1679. 

FALSE  REPRESENTATIONS, 

See  FRAUD. 

agents,  liability  of  principal,  1760. 
burden  of  proof,  1766. 
corporate  agents,  ratification,  1314. 
knowledge  of  falsity,  necessity,  1759. 
promoters  of  corporation,  liability,  1313. 

FENCES, 

railroads,  eminent  domain,  damages,  1628. 

FERRIES, 

boats,  negligence  in  operation,  1705. 

FIRE, 

buildings,  damage,  measure  of,  1392. 
damages  from,  measure  of  recovery?  1433. 
damage  to  stored  automobiles,  1713. 
destruction  of  property,  damages  recoverable,  1712. 
fire  warden,  notice  posted  by,  effect,  1715. 
garage  keeper,  care  required  to  prevent,  1713. 
hay,  damages  for  destroying  by  fire,  1715. 
protection  against,  duty  of  property-owner,  1715. 
rubbish,  burning  on  own  land,  rights,  1715. 
steam  shovel  operation,  set  by,  damages,  1711. 
stored  automobiles,  destruction,  1713. 
stored  automobiles,  measure  of  damages,  1713. 
threshing  machines,  damages,  1710. 
timber,  burning,  liability,  1714. 

FIRE  INSURANCE, 

recovery  on  policy,  1380. 

FISH, 

damages  for  wrongful  taking,  1720. 
destruction,  liability  for,  damages,  1720. 
ownership,  1720. 
right  of  fishing,  1721. 

FIXTURES, 

buyer  and  seller  of  premises,  rights  between,  1725. 
damages  for  removal,  measure,  1727. 
damages  recoverable  for  removal,  1395. 
definition,  1726. 
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fans  in  hotel,  right  to,  1725. 
removal  by  vendor,  1726. 
vendor's  removal,  liability,  1726. 

FOODS, 

beverages,  bug  found  in,  damages  from  drinking,  1788. 
beverages,  care  required  in  making,  1737. 
consumption  must  result  in  physical  harm,  1740. 
explosion  of  beverage  bottle,  1738. 
glass  found  in,  damages,  1736. 
impure,  selling,  liability,  1735. 
negligence,  selling  impure,  1735. 
oysters,  tainted,  injury  from  eating,  1739. 

FORCIBLE  ENTRY  AND  DETAINER, 

damages  recoverable,  1745. 

nature  and  elements  generally,  1744. 

FORFEITURES, 

ejectment,  no  presumption  in  favor  of,  1570. 

leases,  1750. 

never  presumed,  1570, 1751. 

FRAUD, 

See  FRAUDULENT  CONVEYANCES. 
action,  effect  of  negligence  of  defrauded  party,  1761. 
agent's  misrepresentations,  liability  of  principal,  1768. 
bank  stock,  misrepresentation  in  sale,  1758. 
burden  of  proof,  1766. 
capital  stock  impaired  through,  1315. 
conspiracy  to  defraud,  effect,  liability,  1770. 

corporate  earnings,  misstatements  as  to,  inducing  sale  of  stock,  1762. 
corporate  stock,  sale  induced  by,  1762. 
damages  for  sales  induced  by,  1768. 
damages  resulting  from,  1416. 
dealer's  talk,  meaning,  1757. 
diseased  animals,  sale  of,  1764. 
elements  actionable,  1755. 
equal  means  of  knowledge  by  parties,  1761. 
exaggeration  not  deceit,  when,  1757. 
exchange  of  property,  false  representations,  1655. 
falsity  of  representations,  knowledge  of,  necessity,  1759. 
financial  condition  of  corporation,  misstatements,  1762. 
fraudulent  representations,  nature,  1755. 
fraudulent  representations,  reliance  on,  1756. 
insurance  policy  surrendered  through,  1771. 
intention,  effect  of,  1758. 
knowledge  of  falsity  of  representations,  1759. 
land,  sale  induced  by,  1763. 
loss,  proximate  cause,  1767. 
misrepresentations  by  agent,  1760. 
misrepresentations  must  have  been  wilfully  made,  1756. 
negligence  of  defrauded  party,  effect  on  action,  1761. 
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opinion,  matters  of,  expression,  1757. 

policy  of  insurance,  surrender  induced  through,  1771. 

principal's  liability  for  agent,  1768. 

proof,  elements  to  establish,  1765. 

proof,  method,  1765. 

proximate  cause  of  loss,  meaning,  1767. 

puffing  values,  1757. 

punitive  damages,  when  recoverable,  1769. 

reliance  on  representations,  necessity  and  effect,  1756. 

sale  of  land  induced  by,  1763. 

sale  of  stock  induced  by,  1762. 

sales  induced  by,  damages  recoverable,  1768. 

truth,  reckless  disregard  of,  effect,  1759. 

unqualified  statement  as  truth,  1758. 

waiver  of,  effect  on  action,  1772. 

whether  intention  to  defraud  essential,  1758. 

FRAUDS,  STATUTE  OF, 

See  STATUTE  OP  FRAUDS. 

FRAUDULENT  CONVEYANCES, 

chattel  mortgages,  good  faith  in  execution,  1795. 

consideration,  inadequacy,  when  fraud,  1792. 

creditors,  effect  on  other  creditors,  1788. 

essential  elements,  1785. 

fraud,  proof  of,  1796. 

grantee's  knowledge,  effect,  1790. 

husband  and  wife,  1787. 

intention,  necessity,  1789. 

mortgagee  deeming  self  insecure,  1797. 

possession  transferred,  effect,  1793. 

proof  of  fraud,  1796. 

relatives  and  intimates,  1786. 

usual  course  of  business,  1791. 

FREIGHT  ELEVATORS, 

See  ELEVATORS. 
FREIGHT  TRAINS, 

See  PASSENGERS. 
FRIGHT, 

element  of  damages,  when,  1400. 

G 

GARAGE  KEEPERS, 

fires,  stored  automobiles,  liability,  1713. 
ordinary  care  required  to  prevent  fires,  1713. 

GARNISHMENT, 

bond,  action  on,  for  damages,  1803. 

damages  for  wrongful,  1803. 

fraudulent  bill  of  sale,  chattels  held  under,  1802. 
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garnishee's  liability  essentials,  1800, 

payment  by  garnishee  to  defendant,  liability,  1804. 

set-off  in  favor  of  garnishee,  1801. 

GAS, 

care  in  conduct  of  business,  1810. 
cutting  off,  liability  for,  1813. 
damages  from  escaping,  1811. 
heater,  defective,  injuries  from,  1812. 
mains,  injury  by  city,  1815. 
negligence  in  conduct  of  business,  1810. 
negligence  in  use,  evidence,  1816. 
trees  destroyed  by  escaping,  1814. 

GASOLINE, 

permitting  near  fire,  negligence,  1271. 

GIFTS, 

between  parties  in  confidential  relations,  1822. 
burden  of  proof  as  to  validity,  1827. 
dedication  of  land,  1826A. 
definition,  1820. 

donor's  mental  condition,  effect  on  validity,  1823. 
intention,  determining  whether  gift  or  loan,  1825. 
inter  vivos,  meaning  and  essentials,  1821. 
testamentary  in  character,  1826. 
undue  influence,  effect,  1824. 

GLASS, 

damages  from  eating  in  food,  1736. 

foods,  glass  found  in,  damages  from  eating,  1736. 

GOOD  WILL, 

breach  of  contract  in  sale,  1830. 

GROSS  NEGLIGENCE, 

contributory  negligence  not  defense,  1267. 
violation  of  statutes,  when  constitutes,  1267. 

GROWING  CROPS, 

damages  for  those  taken  in  eminent  domain,  1632. 

GUARANTY, 

contract  of,  construction,  1835. 
false  representations  inducing,  1836. 
release  of  guarantor,  1838. 

GUARDIANS, 

breach  of  faith,  1845. 

conversion  by,  of  ward's  estate,  1845. 

GUEST, 

contributory  negligence,  failure  to  caution  driver,  1266. 
imputing  driver's  negligence  to  passenger,  1895. 
injury  of,  due  solely  to  driver's  negligence,  1896. 
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HAIL  INSURANCE, 

crops,  destruction  or  damage,  1951. 
damages  recoverable  on  policy,  1381. 

HOMESTEADS, 

abandonment,  effect,  1856. 
damage  to,  by  water,  1855. 

HOMICIDE, 

damage  action  for,  insanity  as  a  defense,  1465. 

HOSPITALS, 

care  in  treating  patients,  1860. 
patients,  burning  with  hot  water,  damages,  1861. 
patients,  negligence  in  treating,  1860. 
services  and  materials,  recovery  for,  1862. 

HOTELS, 

definition,  1865. 

fans  in,  right  as  between  buyer  and  seller,  1725. 

guests,  assault  on,  liability,  1866. 

guests,  duty  to  receive,  1865. 

guest's  effects,  liability  for  loss,  1867. 

premises  unsafe,  liability  for  injuries,  1868. 

HUMANITARIAN  DOCTRINE, 
meaning  and  effect,  1274. 

HUMILIATION, 

damage,  element  of,  when,  1403. 

HUSBAND, 

death  of,  by  wrongful  act,  measure  of  damages,  1469. 

HUSBAND  AND  WIPE, 

actions  between,  maintenance,  1890. 

agency  of  husband,  1886. 

alienation  of  affections,  measure  of  damages,  1892. 

alienation  of  affections,  right  of  action,  1892. 

community  property,  presumption,  1883. 

criminal  conversation,  1893. 

deed  of  wife,  validity,  1884. 

fraudulent  conveyances  between,  1787. 

gifts  between,  1877. 

guests  at  hotel,  rights  as,  1888. 

imputed  negligence,  rule,  1898. 

injury  to  wife,  husband's  recovery  for,  1881. 

separate  estate,  wife's  debts  for  benefit,  1878. 

separate  maintenance,  1876. 

support  of  wife,  husband's  liability,  1875. 

torts  of  wife,  liability,  1889. 

wife's  action  for  own  injuries,  1891. 

wife  as  surety,  1880. 
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wife's  contracts  with  brokers,  validity,  1887. 
wife's  death,  husband's  right  to  damages,  1882. 
wife's  liability  for  husband's  debts,  1879. 
wife's  services,  husband's  right  to,  waiver,  1885. 

I 

IMPROVEMENTS, 

ejectment,  recovery  of  compensation  for,  1578, 
eminent  domain,  assessment  of  value,  1621. 
services,  claims  against  estate,  1492. 
value  on  rescission  of  contract  for  exchange,  1657. 

IMPUTED  NEGLIGENCE, 

agent  and  principal,  1900. 

automobiles,  drivers,  when  imputed  to  guest,  1895. 

drivers,  guests,  1895. 

family,  members  of,  driving  automobile,  1900. 

guest  rider  in  auto,  duty  and  care  required,  1901. 

guest's  injury  due  solely  to  driver's  negligence,  1896. 

husband  and  wife,  rule,  1898. 

joint  enterprise,  essentials  of,  1897. 

joint  enterprise,  parties  engaged  in,  1897. 

injury  sole  negligence  of  driver  host,  injury  of  guest,  1896. 

parents'  negligence  imputed  to  child,  when,  1899. 

passenger  in  auto,  degree  of  care  required,  1901. 

principal  and  agent,  1900. 

INFANTS, 

See  CHILDREN. 

wrongful  death  of,  measure  of  damages,  1471. 

INJUNCTIONS, 

special  interrogatories  to  jury,  1905. 

INNS, 

See  HOTELS. 
INSANITY, 

adjudication  of,  effect,  1914. 

burden  of  proof,  execution  of  conveyance,  1911. 

damages  for  homicide,  insanity  as  defense,  1916. 

deed,  cancelation  because  of  grantor's  incapacity,  1913. 

defense  to  damage  action  for  homicide,  1465. 

degree  of  capacity  required  to  execute  conveyance,  1911. 

employee,  right  to  compensation,  1917. 

homicide,  insanity  as  defense  to  damage  action,  1916. 

inquisition  by  jury,  1918. 

insurance  beneficiary  charged,  insane  insured,  1915. 

presumption  of  sanity,  1465, 1910. 

INSOLVENCY, 

seller's  refusal  to  ship  goods,  justification,  1925. 
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INSURANCE, 

See  FIRE  INSURANCE. 

beneficiary  changed  by  insane  insured,  1915. 
fraud  inducing  surrender  of  policy,  1771. 
policy,  fraud  inducing  surrender,  1771. 

INTENTION 

fraudulent  conveyances,  necessity,  1789. 
fraudulent  representations,  1758. 

INTOXICATED  PERSONS, 

care  required  of,  injuries,  1282. 
contributory  negligence,  when  guilty,  1282. 
injury  of,  effect  of  intoxication  on  recovery,  1282. 

INTOXICATION, 

contributory  negligence  of  one  injured  while  intoxicated,  1266. 
death  by  wrongful  act,  defense,  1464. 
effect  on  recovery  for  injuries,  1282. 
meaning,  same  as  drunkenness,  1282. 

J 

JOINT  ENTERPRISE, 

driver  and  guest  in  automobile,  imputed  negligence,  1897. 
meaning  under  rule  of  imputed  negligence,  1897. 

JURY, 

disregard  of  evidence  of  value  in  eminent  domain,  1635. 
eminent  domain  not  to  consider  award  of  appraisers,  1637. 
inquisition  by,  sanity  hearing,  1918. 
testimony  of  detectives,  cautioning,  1526. 
view  of  premises  in  eminent  domain,  1634. 

JUSTIFICATION, 

false  imprisonment,  1687. 

K 

KNOWLEDGE, 

customs,  necessity  and  effect,  1358. 
falsity  of  representations,  necessity,  1759. 
grantee's,  of  fraud  in  conveyance,  effect,  1790. 

L 

LANDLORD  AND  TENANT, 

tenant's  unauthorized  sale  of  crops,  1341. 

LAST  CLEAR  CHANCE, 

avoiding  injury,  opportunity,  1274. 

burden  of  proof,  1291. 

doctrine,  as  nullifying  effect  of  contributory  negligence,  1274. 

opportunity  to  prevent  accident,  1274. 

peril  of  plaintiff,  defendant's  duty  on  discovering,  1274. 
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LEASES, 

See  LANDLORD  AND  TENANT. 

forfeiture  of,  rights,  1750. 

fraud  in  sale  of,  effect,  1763. 

surrender  of  written  leases,  statute  of  frauds,  1780. 

LIFE  EXPECTANCY, 

consideration  of,  in  personal  injury  action,  1404. 

LIGHTNING, 

conducted  over  electric  wires,  injuries  from,  1589. 

LUNATIC  ASYLUM, 

wrongful  incarceration  in,  as  false  imprisonment,  1693. 

M 

MACHINERY, 

damages  to,  recovery,  amount,  1384. 

MALICE, 

false  imprisonment,  effect  of,  1676. 

MALICIOUS  PROSECUTION, 

damages  for,  measure,  1422. 

MARKET  VALUE, 

eminent  domain,  damages,  1419. 

eminent  domain,  measure  of  damages,  1620. 

personal  property,  injury  to,  1383. 

real  property,  damage  to,  element  in  estimating,  1392. 

MARRIED  WOMEN, 

See  HUSBAND  AND  WIFE. 
action  against  husband  for  injury,  1410. 
husband's  recovery  of  damages  for  injury  to,  1408. 
personal  injuries  to,  elements  of  damage,  1408. 
services,  husband's  recovery  for  in  personal  injury  action,  1408,  1409. 

MEASURE  OF  DAMAGES, 

See  DAMAGES'. 

alienation  of  affections,  husband  or  wife,  1892. 
automobiles,  injury  or  destruction,  1386. 
children,  personal  injuries,  elements,  1412. 
death  by  wrongful  act,  1466. 
eminent  domain,  1419,  1616-1637. 
false  imprisonment,  1686. 
fixtures,  wrongful  removal,  1727. 
fraud  as  ground  of  liability,  1416. 
fraudulent  sales,  1768. 
market  value,  as  test,  1382. 
real  estate,  injury  to,  1392. 
sales  induced  by  fraud,  1768. 
sentimental  value  of  article,  1390. 
tax  rendition  as  evidence  of  value,  1391. 
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MEDICAL  ATTENTION, 

damages,  element,  1401. 

MEDICAL  EXPENSES, 

death  by  wrongful  act,  recovery  in  action,  1471. 

MENTAL  CAPACITY, 

deeds,  execution,  requirement,  1501. 

MISREPRESENTATIONS, 

See  FALSE  REPRESENTATIONS. 
burden  of  proof,  1766. 
damages  resulting  from,  1416. 
deeds,  legal  effect,  1508. 
legal  effect  of  deed,  1508. 

MITIGATION  OF  DAMAGES, 

See  DAMAGES. 
false  imprisonment,  1689. 
injured  person,  duty,  1376. 
personal  injuries,  duty  of  victim,  1376. 

MOBS, 

damages  by,  liability  of  counties,  1335. 

MORTALITY  TABLES, 

damages,  use  in  assessing,  1374. 

MORTGAGEES, 

conversion  by,  of  chattels  mortgaged,  1296. 

N 
NEGLIGENCE, 

See    COMPARATIVE    NEGLIGENCE;    CONTRIBUTORY   NEGLIGENCE; 

IMPUTED  NEGLIGENCE. 
accident  without,  no  recovery,  1266. 
arm  of  passenger  protruding  from  car,  1271. 
boats,  operating,  1705. 

concurrent,  meaning  and  effect  on  plaintiff's  action,  1275. 
county's  agents,  responsibility,  1336. 
dangerous  substances,  care  in  handling,  1271. 
death  by  wrongful  act,  necessity  of  proof,  1456. 
defenses,  contributory  negligence,  1265. 
defenses,  risks  incident  to  plaintiff's  employment,  1269. 
defrauded  party,  effect  on  right  of  action,  1761. 
drivers,  when  imputed  to  guest  rider,  1895. 
druggists,  filling  prescriptions,  1555. 
emergency,  1276. 

created  by  party,  not  a  shield,  1276. 
when  excused,  1276. 
foods,  impure,  selling,  1735. 
gas,  use  of,  in  conduct  of  business,  1810, 1816. 
gross,  contributory  negligence  no  defense  to  action,  1267. 
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intoxicated  persons  injured,  effect  of  intoxication,  1282. 

parents,  when  imputed  to  injured  child,  1899. 

party  placing  self  in  position  of  danger,  1271. 

peril  of  plaintiff,  defendant's  duty  on  discovering,  1274. 

risk  taken  by  plaintiff  incidental  to  employment,  1269. 

subsequent,  defendant  after  discovering  plaintiff's  peril,  1274, 

timber,  setting  fires  in,  1714. 

NEXT  OF  KIN, 

damages  recoverable  for  wrongful  death,  1475. 

0 

ODOES, 

damage  from,  amount,  1432. 

OFFICERS, 

corporate,  acts  bind  corporation,  when,  1312. 

holding  self  out  as  corporate,  1320. 

salary  paid  corporate  officers,  recovery,  1327. 

ORDINANCES, 

violation,  as  contributory  negligence,  1287. 

ORDINARY  CARE, 

See  CARE;  CONTRIBUTORY  NEGLIGENCE;  NEGLIGENCE. 
blind  persons  to  exercise,  what  degree,  1281. 
lack  of,  as  contributory  negligence,  1265. 
meaning,  1269. 

test  of  negligence  or  contributory  negligence,  1269. 
what  is,  when  applied  to  conduct  of  children,  1280. 

OYSTERS, 

selling  when  tainted,  damages  from  eating,  1739. 

P 
PAIN  AND  SUFFERING, 

See  DAMAGES;  PERSONAL  INJURIES. 

PARENTS, 

contribution  for  care  and  maintenance,  right  of  child  to,  1260, 

contributory  negligence  of,  effect,  1286. 

damages,  injury  of  children,  measure  of,  1412. 

death  by  wrongful  act,  measure  of  damages  for,  1468. 

earnings  of  child,  loss,  as  element  of  damage,  1412* 

imputed  negligence,  injured  child,  1899. 

sorrow  and  grief  as  element  of  damage  for  death  of  child,  1412. 

PASSENGERS, 

arm  protruding  from  car,  contributory  negligence,  1271. 

baggage,  loss,  amount  of  recovery,  1389. 

elevators,  injury  to,  1601. 

railroad  failing  to  carry,  damages,  1379. 

step  of  car,  standing  on,  whether  contributory  negligence,  1265. 
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PERIL, 

defendant's  duty  on  discovering  plaintiff,  1274. 
PERSONAL  INJURIES, 

agony  while  in  peril,  recovery  for,  1399. 

automobile  damaged  same  occurrence,  damages,  1396. 

care  required  of  victim  after  injury,  1376. 

children,  impairment  of  earning  power,  1412. 

child  still-born  as  result,  damages,  1411. 

custom  as  to  switching  trains,  effect  of  violation,  1357. 

damages,  pain  and  suffering  as  element,  1398. 

damages,  prospective,  1377. 

damages  recoverable,  measure,  1397. 

deformity  following,  damages  for,  1402. 

disabled  persons,  aggravation  of  condition,  1406. 

disease,  aggravation  of  existing,  1376. 

disfigurement,  damages  for,  1402. 

doctor  and  hospital  services,  cost  as  element  of  damages,  1401. 

doctors'  bills,  1397. 

duty  of  injured  person,  1375. 

duty  to  see  and  avoid  danger,  1271. 

earning  capacity,  recovery  for  loss  of,  1405. 

earnings,  loss  as  element  of  damages,  1398. 

electricity  as  cause,  burden  of  proof  in  actions,  1596. 

electric  wires,  defective  insulation,  1586. 

electric  wires,  fallen  or  dangling,  1587. 

elements  of  damage  recoverable,  1377,  1397. 

elevator  passenger,  damages  recoverable,  1610. 

excavations  unguarded,  liability,  1650. 

expenses  as  element  of  damages,  1397. 

explosives,  use  of,  damages,  1665. 

fright  as  element  of  damages,  1400. 

future  pain  and  suffering,  element  of  damage,  1397. 

future  pain  and  suffering,  recovery  for,  1377. 

hospital  bills,  damages,  1397. 

hotel  premises  unsafe,  damages,  1868. 

humiliation  as  element  of  damage,  1403. 

husband's  damages  for  injury  to  wife,  1408. 

jumping  from  moving  vehicle,  contributory  negligence,  1276. 

last  clear  chance  doctrine,  1274. 

life  expectancy,  consideration  given  to,  1404. 

lightning  conducted  over  electric  wires,  1589. 

loss  of  time  as  damage,  1407. 

married  woman,  elements  of  damage,  1408. 

measure  of  damages  recoverable,  1397. 

medical  attendance,  cost  as  element  of  damage,  1401. 

minimizing  damages,  1375. 

pain  and  suffering  as  element  of  damages,  1398. 

passenger  on  elevator,  evidence,  1609. 

passengers  in  elevators,  damages,  1601. 

permanency,  allowance  of  damages  for,  1404. 

permanent,  recovery,  prospective  damages,  1377. 

person  already  diseased,  1406. 

physician,  injured  person  refusing  to  obey,  1376. 
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placing  self  in  position  of  danger,  1271. 

plaintiff's  negligence,  proximate  cause,  1273. 

property  damage,  same  occurrence,  1396. 

risks  incident  to  employment,  1269. 

second  injury  result  of  negligence  of  victim,  1376. 

services,  loss  of,  recovery  for,  1377. 

train,  duty  to  look  and  listen  for,  1271. 

wife's  action  for  own,  1891. 

wife's,  right  of  husband  to  recover,  1881. 

work,  inability  to  perform,  damages,  1407. 

work,  loss  of  capacity  as  element  of  damage,  1398. 

PEST-HOUSE, 

property  condemned  for,  damages,  1633. 

PHYSICIANS  AND  SURGEONS, 

attendance  to  personal  injury,  recovery  for,  1401. 
damages  for  malpractice,  1431. 
diseases,  duty  to  report,  1850. 

POSSESSION, 

acts  shown  in  ejectment,  1567. 
ejectment,  adverse  and  exclusive,  must  be,  1565. 
plaintiff's  prior  possession  in  ejectment,  1566. 
property  levied  on  under  execution,  1661. 
statute  of  frauds,  land  contracts,  1777. 

PREJUDICE, 

cautionary  instruction  against  corporations,  1329. 

PRESCRIPTIONS, 

druggist's  negligence  in  filling,  damages,  1555. 

PRESUMPTIONS, 

action  for  wrongful  death,  1465. 

California  statute,  as  to  due  care,  1284. 

children  not  negligent,  1280. 

forfeiture  never  presumed,  1751. 

persons  who  injured  party  not  guilty  of  contributory  negligence,  1284. 

sanity  presumed,  1910. 

travelers  will  obey  rules  of  the  road,  1276. 

wrongful  death,  due  care  by  deceased,  1458. 

PRINCIPAL  AND  AGENT, 

See  AGENCT. 

conversion  by  agent,  1295. 

PROBABLE  CAUSE, 

false  imprisonment,  what  is,  1676. 

PROCESS, 

arrest  under  void,  false  imprisonment,  1679. 


INDEX  623 

References  are  to  Sections 

PROFITS, 

ejectment,  recoverable  when,  1578. 
PROSPECTIVE  DAMAGES, 

personal  injuries,  right  to  recover,  1377. 

services,  loss  of,  recovery  for,  1377. 

PROXIMATE  CAUSE, 

contributory  negligence  must  be,  if  defense,  1273. 

death  by  wrongful  act,  damages,  1467. 

druggists,  negligence  as,  of  injury  or  death,  1556. 

loss  caused  by  fraud,  1767. 

meaning,  1273. 

negligence  must  be,  of  injury,  1273. 

plaintiff's  negligence  as,  of  injury,  effect,  1273. 

PUBLIC  USE, 

meaning  in  eminent  domain,  1615. 

PUNITIVE  DAMAGES, 

false  imprisonment,  1690. 

fraud,  when  recoverable  for,  1769. 

wrongful  death,  action  for,  when  allowed,  1478. 

R 
RAILROAD  CROSSINGS, 

duty  of  travelers  to  look  and  listen,  1272. 

RAILROADS, 

egress  from  property  obstructed,  damages,  1629. 

failing  to  carry  passenger,  damages,  1379. 

false  imprisonment  of  party  by  agents  of,  1684. 

fences,  establishing  through  eminent  domain,  damages,  1628. 

passenger  standing  on  steps,  contributory  negligence,  1265. 

RAPE, 

railroad's  liability  for  act  of  negro  porter,  1430. 

RATIFICATION, 

corporate  agent's  false  representations,  1314. 

REAL  ESTATE, 

collapse  of  building,  damages  from,  1393. 

fixtures,  damages  for  removal,  1395. 

injury  to,  measure  of  damages,  1392. 

market  value  as  element  in  estimating  damages  to,  1392. 

RECORDING, 

deeds,  priority  from,  1506. 

RENT, 

See  LANDLORD  AND  TENANT. 

recovery  in  ejectment,  1578. 

RESCISSION, 

exchange  contract,  value  of  improvements,  1657. 
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RESTAURANTS, 

See  HOTELS. 
ROADS, 

blind  persons,  rights  and  duties  on,  1281. 

children  crossing,  contributory  negligence,  1280, 

children  crossing,  in  front  of  cars,  1280. 

eminent  domain,  road  put  through  land,  damages,  1625. 

S 
SALES, 

See  STATUTE  OF  FRAUDS. 
breach  of  contract,  damages,  1379. 
damages  for  fraudulent,  1768. 
diseased  animals,  fraud  inducing,  1764. 
fraud  inducing,  damages  recoverable,  1768. 
goods,  presumption  of  fraud,  when,  1794. 
good  will,  breach  of  contract,  1830. 
stock,  fraud  in,  effect,  176-2. 

SELF-DEFENSE, 

proof  of,  in  action  for  wrongful  death,  1460. 

SERVICES, 

claims  against  decedent's  estate,  1492. 

SET-OFF, 

garnishee's  right  to  have,  1801. 

SEWERS, 

damages  from  water  backing  from  stopped  up,  1546. 
defective,  damages,  1546. 

SIGNATURE, 

deeds,  proof  of,  1500. 
SILENCE, 

estoppel,  when  results  from,  1647. 

SKILL, 

dentists,  standard  reqxiired  of,  1515. 

SLANDER, 

damages  recoverable,  1424. 

SPEED, 

prima  facie  evidence  of  negligence,  1270. 

STATUTE  OF  FRAUDS, 

contracts  not  to  be  performed  in  years,  1778. 

demand  for  money  paid  under  void  contract,  1781. 

lease,  surrender  of  written,  1780. 

part  payment,  effect,  1776. 

possession  taken  under  land  contract,  1777. 

promise  to  pay  debt  of  another,  1779. 

receipt  of  chattels,  effect,  1775. 

recovery  of  money  paid  under  void  contract,  1781. 
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STATUTES, 

contributory  negligence,  violation  as,  1288. 

death  by  wrongful  act,  provision  as  to  actions  for,  1480. 

violation,  when  gross  negligence,  1267. 

wrongful  death,  action  for,  1480. 

STOCKS, 

fraud  in  sale,  effect,  1762. 

STREETS, 

blind  persons,  duty  in  crossing,  1281. 

children  crossing  in  front  of  cars,  negligence,  1280. 

duty  of  person  crossing,  1271. 

grade  changed,  eminent  domain,  damages,  1627. 

SUICIDE, 

action  for  wrongful  death,  presumption  against,  1459. 
irresistible  impulse,  whether  constitutes  insanity,  1912. 

SURETYSHIP, 

wife  as  surety,  1880. 

SURVIVAL, 

statutes,  action  for  wrongful  death,  1477. 

SYMPATHY, 

not  to  consider  in  awarding  damages,  1413. 

T 

TAVERNS, 

See  HOTELS. 
TAX  TITLES, 

ejectment,  basis  of  action,  1570. 

TESTIMONY, 

See  EVIDENCE. 
detectives,  cautionary  charges  to  jury,  1526. 

THRESHING  MACHINE, 

fires  set  by,  damages,  1710. 

TIMBER, 

damages,  measure,  for  burning,  1714. 
fire  destroying,  liability,  damages,  1714* 
negligence  in  setting  fire,  1714. 

TIME, 

claim  against  estate,  accrual,  1490. 
loss  of,  as  element  of  damages,  1407. 
valuation  in  eminent  domain,  1619. 

TORTS, 

corporate  agents,  committed  by,  13SO. 
wife,  liability,  1889. 
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TREES, 

eminent  domain,  value  as,  damages,  1632. 
gas  escaping,  destruction  by,  damages,  1814. 

U 
UNDUE  INFLUENCE, 

deeds,  execution,  cancelation,  1506. 
gifts,  effect  on  validity,  1824. 

V 
VERDICTS, 

detinue,  form  and  amount,  1531. 
form  in  conversion,  1297. 

VIEW  BY  JURY, 

eminent  domain,  viewing  property,  1634. 

W 

WAIVER, 

fraud  and  misrepresentations,  effect  on  action,  1772. 

WANTON  MISCONDUCT, 

See  GROSS  NEGLIGENCE. 

WARRANTY, 

breach  of  covenant  in  deeds,  1509. 

deeds,  breach  of  covenant,  rights  of  parties,  1509. 

WATERS, 

damages  from,  measure,  1434. 

WIPE, 

See  HUSBAND  AND  WIFE. 

death  by  wrongful  act,  measure  of  damages,  1470. 
grantor,  acknowledgment  of  deed,  1502. 

WITNESSES, 

amount  of  damages,  no  testimony,  1373. 
market  value,  effect  of  testimony,  1382. 

WORK  AND  LABOR, 

child's  loss  by  parent,  when  element  of  damage,  1412. 
custom  to  suspend  during  winter,  1356. 
inability  to  perform,  element  of  damages,  1407. 
loss  as  element  of  damages  in  personal  injuries,  1398. 
time,  loss  of,  as  element  of  damages,  1407. 

WRONGFUL  DEATH, 

admission  of  unlawful  killing,  1461. 

amount  prayed  in  complaint,  caution  to  jury,  1479. 

annuity  basis  for  allowing  damages,  1472. 

burden  of  proof  as  to  negligence,  1457. 

caution  to  jury  as  to  amount  claimed  in  complaint,  1479. 
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character  of  deceased  not  in  issue,  1462. 

child's  recovery  of  damages  for  parent's,  1468. 

compensation  board's  action  immaterial,  when,  1481, 

contributory  negligence  as  defense,  1463. 

damages  computed  on  annuity  basis,  1472. 

damages  measured  by  pecuniary  loss,  1474. 

damages,  recovery,  measure,  1466. 

damages,  suffering  of  victim  as  element,  1477. 

death  certificate  as  evidence,  1482. 

defense  to  action,  contributory  negligence,  1463. 

defense  to  action,  intoxication,  1464. 

due  care  by  deceased,  presumption,  1458. 

earning  power,  destruction  as  element  of  damages,  1473. 

father,  recovery,  measure  of  damages,  1469. 

homicide,  insanity  as  defense  to  damage  action,  1465. 

husband,  measure  of  recovery,  1469. 

infant,  measure  of  damages  for,  1471. 

intoxication  as  defense  to  action,  1464. 

killing  unlawfully,  admitting,  effect,  1461. 

medical  expenses,  recovery,  1471. 

mental  anguish  and  sorrow,  not  element  of  damages,  1471. 

minor,  measure  of  damages  for,  1471. 

money  loss,  as  measure  of  damages,  1474. 

negligence,  necessity  of  proving,  1456. 

next  of  kin,  recovery  by,  measure,  1475. 

parent,  recovery  of  damages,  measure,  1468. 

presumption  against  suicide,  1459. 

presumption  that  deceased  used  due  care,  1458. 

proximate  cause,  establishing,  1467. 

punitive  damages,  when  allowed  in  action,  1478. 

sanity  of  defendant  presumed,  1465. 

self-defense,  proof  in  action,  1460. 

statutory  provisions  as  to  action,  1480, 

suffering  of  victim  as  element  of  damages,  1477. 

suicide,  presumption  against,  1459. 

survival  statutes,  effect,  1477. 

wife,  recovery  for,  measure  of  damages,  1470. 
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